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4lnU,  vol.  3,  p.  818,  note  (,b),for  "i 
p.  539,  line  3,  for  •*  WWei,"  read 


fdrawn  up,"  read 

"yeiu:* 


'never drawn  up.*' 


REPORTS  OF  CASES 

DETERMINED  ON 

POINTS    OF    PRACTICE. 


COURT    OF   EXCHEQUER. 

Cnn{t])  Cemt* 
IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


RiGGE  V.  BiTRBiDGE  and  Others.    */iT.  >y^V^.  1846. 

v/ASE.     The  declaration  stated  that  the  plaintiff  was  ToadecUnu 
possessed  of  a  dwelling-house^  situate,  &c.,  and  was  desirous  skilfully  con. 
of  causing  to  be  erected  therein  a  kitchen  range:  that  the  S'J^ht'n^'oge, 
defendants  being  manufacturers  of  kitchen  ranges,  were  *^«  defendanu 
employed  by  the  plaintiff  in  that  behalf,  and  were  paid  by  way  of  estoppel, 
him  tbe  sum  of  42JL ;  and  that  it  was  their  duty  to  use  due  the  now^pUin. 
and   proper  skill  and  care  in  constructing  the  said  range,  ^^^ce  of  M>n- 
Breech:   that  defendants  did  not   use   due   and    proper  strociingthe 

,  raoffey  and  that 

flkilL  or  care  in  constructing  the  said  range,  but  on  the  he  pleaded 
contrary  thereof,  constructed  a  kitchen  range  which  was  ^,||^^of  To?, 
insufficient  and  improper,  &c.  which  the  now 

Plea.     That  the  plaintiff  ought  not  to  be  admitted  to  accepted  in 
allege  that  the  defendants  did  not  use  due  and  proper  skill  ffeid,  on 

demurrer, 
tbat  the  plea 
did  not  amount  to  an  estoppel,  and  aflfordcd  no  answer  to  the  action. 

vol-..  IV.  B  D.   &  L. 
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1846. 


R1O6E 

V, 
BCJEBIDOE 

and  ath«n. 


or  care  in  constructing  the  said  range,  because  they  say, 
that  after  the  committing  of  the  supposed  grievances  by 
the  defendants,  the  now  defendants  commenced  an  action 
against  the  now  plaintiff  for  constructing  the  range,  and 
for  the  price  thereof,  and  declared  against  him  for  goods 
sold  and  delivered,  and  for  work  and  labour,  &c. :  that  the 
now  plaintiff  pleaded  payment  into  Court  of  42/L,  which 
the  now  defendants  took  out  of  Court  in  full  satisfaction 
and  discharge  of  those  causes  of  action :  that  the  causes  of 
action  in  the  said  declaration  were  in  respect  of  the  price 
and  value  of  the  same  kitchen  range,  and  of  fixing  the  same, 
whereof  the  plaintiff  hath  now  complained  that  the  de- 
fendants did  not  use  due  care  in  constructing  the  same : 
wherefore  they  pray  judgment,  if  the  plaintiff  ought  to  be 
admitted  to  say  that  the  defendants  did  not  use  due  skill  in 
constructing  the  said  range. 

Special  demurrer,  assigning  for  cause,  amongst  others, 
that  the  fact  of  the  now  plaintiff  having  paid  money  into 
Court  in  the  action  brought  by  the  now  defendants,  was  no 
answer  to  the  action  now  brought  by  the  plaintiff  for  want 
of  reasonable  care  and  skill  in  making  and  erecting  the 
said  range. 

Joinder  in  demurrer. 


deadly,  in  support  of  the  demuirer.  The  plea  is  wholly 
inapplicable  as  matter  of  estoppel.  There  may  be  an 
estoppel  by  matter  of  record,  or  by  specialty,  or  by  matter 
in  pais ;  but  the  plaintiff  cannot  be  estopped  in  suing  for  a 
cause  of  action  in  respect  of  which  he  did  not  set  up  a 
defence  in  the  former  action.  In  that  action  the  only 
question  was,  whether  the  money  paid  into  Court  was 
sufficient  to  cover  the  value  of  the  article.  The  negligence 
of  the  present  defendants  was  not  in  issue. 


Carrinfftofi,  contra.  The  plea  is  good  by  way  of  estoppel, 
inasmuch  as  the  plaintiff's  claim  in  the  present  action  might 
have  been  alleged  in  diminution  of  the  damages  in  the 
former  action.     This  case  is  distinguishable  from  Mondel 
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V.  Sieel(a),  beeaose  here  the  work  never  was  completed.       1846. 

If  an  article  prove  wholly  useless,   the  vendors  cannot       ri^e 

recover  at  all;   Famsworth  v.  Garrard (6);   but  as  the     _    •• 

present  plaintiff  paid  money  into  Court  in  the  former    and  Others. 

action,  it  must  be  assumed  that  the  ardcle  was  of  some 

▼alne,  and  that  the  plaintiff  was  allowed  the  damage  which 

he  sustained  by  reason  of  the  now  defendants'  want  of 

skill.    Where  a  tradesman  finishes  work  difiering  from  the 

specification  agreed  on,  he  is  not  entitled  to  the  actual 

▼alue  of  the  work,  but  only  to  the  agreed  price,  minus  such 

a  sum  as  it  would  take  to  complete  the  work  according  to 

the  specification;  TTiamtan  v.  Ftace{c).    It  would  seem 

from  the  case  of  Fisher  v.  Samuda  (d),  that  where  an  action 

had  been  brought  for  the  value  of  goods  furnished  at  a 

stipulated  price,  and  the  purchaser  does  not,  either  in  bar 

of  the  action  or  to  reduce  the  damages,  object  to  the  quality 

of  the  goods,  but  allows  the  seller  to  recover  a  verdict  for  the 

fiiU  price  agreed  upon,  he  cannot  afterwards  maintain  a  cross 

action  on  the  ground  of  the  goods  being  of  a  bad  quality, 

and  unfit  for  the  purpose  for  which  they  were  ordered. 

Pollock,  C.  B. — The  plaintiff  is  entitled  to  judgment. 
Unless  the  plea  amount  to  an  estoppel,  it  affords  no  answer 
whatever,  and  it  certainly  is  not  an  estoppel 

Aldbrson,  B. — ^I  am  of  the  same  opinion.  Under  the 
old  law,  a  party  sued  for  the  price  of  an  article  was  not 
allowed  the  amount  which  ought  to  be  deducted  by  reason 
of  the  fidlure  of  the  plaintiff  to  fulfil  his  part  of  the  contract, 
but  the  only  remedy  was  by  a  cross  action  for  a  breach 
of  contract.  However,  the  law  is  now  otherwise,  and  a 
defendant  may  insist  upon  a  deduction  in  the  price  of  the 
article;  but  I  never  heard  that  there  was  an  estoppel  unless 
he  did  so* 

^(s)  S  M.  &  W.  858;   S.   C.     ^  (c)  1  M.  &  Rob.  218. 
I  DowL  1,  N.  S.  ^id)  I  Campb.  1(K). 

•  (b)  1  Campb.  38. 

B  2 
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1846.  RoLFE,  B. — ^It  does  not  appear  in  any  way  that  the  now 

plaintiff's  defence  to  the  former  action  included  the  damages 
sustained  by  him  from  the  improper  working  of  the  range. 

Platt,  B. — ^The  defendant  in  the  former  action  paid 
into  Court  the  price  of  the  work  and  labour,  and  goods, 
and  he  is  now  entitled  to  sue  the  then  plaintifis  for  the 
special  damage  sustained  by  the  improper  working  of  the 
range.     That  damage  might  exceed  the  price  of  the  article. 

Judgment  for  Plaintiff. 


*/^C  /y  ^ffV^T^^  Waller  ».  Blacklock. 

lu  an  action       J.  HIS  was  an  action  of  trespass  for  destroying  a  weir. 
defet^SnT        '^^  defendant  pleaded  four  pleas,  upon  which  issues  were 

pleaded  four      joined,  and  the  cause  was  entered  for  trial  at  the  York 

pleas,  upon        ^  ' 

which  iMues      Summer  Assizes,  1844,  when  it  was   made   a  remauet 


The  cause  *  Shortly  before  the  next  assizes,  the  defendant  obtained  a 
foTtrial^he  J^^^g^'s  ordcr  for  leave  to  amend  one  of  the  pleas,  on  pay- 
assizes,  and  ment  of  the  costs  of  amendment.  The  amendment  bavins 
made  a  re-  ,  " 
manet    The  been  made,  and  those  costs  paid,  the  cause  was  tried  at  the 

afterwards  Spring  Assizes,  1845,  when  a  verdict  was  found  for  the 

onae'r°to  amend  ^^^^o^*^^  ^^  ^^  amended  plea,  and  for  the  plaintiff  on 

one  of  the  the  Other  pleas.     The  amended  plea  covered  the  whole 

pleas,  and  the  i.        .               i     i       -««-                                .           n          •■     « 

cause  was  cause  of  action,  and  the  Master,  on  taxation,  allowed  the 

subsequent  defendant  the  general  costs  of  the  cause,  but  allowed  the 

a8si»»,  when  plaintiff  the  costs  of  the  remanet    A  rule  nisi  havimr  been 

a  Terdict  was  ^       ^                     ^                                                                         ^ 

found  for  the  obtained  to  review  the  Master's  taxation, 

defendant  on 
the  amended 

covered^the  Hoggins  shewed    cause.     The   Master  was  correct   in 

whole  cause  allowing  the  plaintiff  the  costs  of  the  remanet.     If  the 

of  action)  *^ 

and  for  the  cause  had  been  tried  at  the  first  assizes,  the  plaintiff  would 

plaintiff  on 

the  other 

pleas :  HM^  on  motion  to  review  the  taxation,  that  the  plaintiff  was  entiUed  to  the  costs  of  the 

remanet. 
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have  obtained  a  verdict;   then  the  circumstance  of  the        1846. 
defendant   having   afterwards  succeeded   upon   a   totally      Waller 
different  issue,  cannot  affect  the  rieht  of  the  plaintiff  to    _     »• 
the  costs  of  his  witnesses  attending  at  the  first  assizes.     By 
substituting  a  new  issue,  the  defendant  confesses  that  he 
could  not  support  the  former  issue.     [^Aldersan^  B. — When 
the  Judge  allowed  the  amendment,  should  he  not  have 
annexed  the  condition  of  the  payment  of  these  costs?] 
AH  that  the  plaintiff  was  at  that  time  entitled  to  was  the 
costs  of  the  amendment,  the  other  costs  would  depend 
upon  the  result  of  the  trial.     In  principle,  the  plaintiff  has 
succeeded  at  the  first  trial. 

CawUnff,  in  support  of  the  rule.  It  is  conceded,  that  as 
a  general  rule,  a  party  who  succeeds  at  a  second  trial  is 
not  entitled  to  the  costs  of  a  former  abortive  attempt  to  try, 
but  that  is  inapplicable  to  cases  where  the  failure  does  not 
arise  firom  any  default  of  the  party.  Here  the  plaintiff  was 
allowed  the  costs  of  the  amendment,  and,  if  he  wished  any 
fiirther  costs,  he  should  have  made  their  payment  a  condition 
precedent  to  the  amendment. 

Cur.  adv,  vuU. 

The  judgment  of  the  Court  was  delivered  by 
Pabke,  B. — The  question  in  this  case  was,  whether 
the  Master  did  right  in  allowing  the  plaintiff  the  costs 
of  a  remanet  There  were  four  pleas  on  the  record  when 
the  parties  went  dovm  to  the  first  assizes,  and  the  cause 
was  then  made  a  remanet.  Afterwards  the  defendant 
applied  for  leave  to  substitute  another  plea,  which  was 
allowed.  The  case  went  down  to  the  subsequent  assizes, 
when  a  verdict  was  given  for  the  plaintiff  on  the  issues 
raised  by  the  pleas  which  were  on  the  record  at  the  first 
assizes,  but  he  failed  on  that  raised  by  the  substituted  plea. 
On  taxation,  the  Master  having  allowed  the  plaintiff  the 
costs  of  the  remanet  from  the  first  assizes,  an  application 
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was  made  to  us  to  review  his  taxation.  We  think  that 
the  Master  was  right,  although  we  had  some  doubt  about 
the  point.  We  think  he  was  right  on  this  principle — 
the  plaintiff  would  have  succeeded  on  all  the  issues  which 
were  on  the  record  at  the  first  assizes.  He  underwent  the 
delay  of  those  assizes,  and,  as  part  of  the  costs  of  those 
issues,  he  ought  to  have  the  costs  of  the  delaj,  and, 
consequently,  of  the  remanet  This  rule  must  therefore 
be  discharged. 

Rule  dischaiged. 


J^C. .  /^^  ^>^  ^4t  HeNRT  r.  GOLDNET. 

In  an  action      ASSUMPSIT  for  work  and  labour,  money  paid,  and 

affamst  one  »  j    r    ~» 

of  gevcral  money  due  upon  an  account  stated. 

tractors,  the  Plea.     "  The  defendant  by,"  &c.,  *' prays  judgment  of 

canno1*p^^  ^^®  ^^  ^^'  *^^  declaration,  and  that  the  same  may  be 

in  abatement  quashed,  because  he  says  that  the  supposed  promises  in 

of  another  the  declaration  mentioned,  and  each  and  every  of  them, 

tame  cause  *  ^^^  made  by  the  defendant  jointly  with  one  Francis  Ede, 

H*™*"!!'^*'  and  not  hy  the  defendant  alone,  and  that  at  the  time  of 

co-contractor :  •'  ' 

but  he  should    the  issuing  of  the  writ  in  this  action,  and  before  the  time 

plead  in  abate-     ^    ,  i   .     .^   i     i     .  i  .  i       ,<v  i       i» 

ment  the  non.  ot  the  plaintiff  declanng  thereon,  to  wit  on  the  12tn  oi 

joint  OTn-****  January,  a,d.  1846,  the  plaintiff  sued  and  prosecuted  a 

tractor;  and  certain  writ  of  summons  out  of  this  Court  against  and 

action  be  directed  to  the  said  Francis  Ede,  which  said  writ  was  so 

all,  thep^°'  issued,  and  was  a  valid  writ,  and  was  in  existence,  and  was 

foraer  acrion  ^^®  commencement  of  an  action  against  the  said  Francis 

against  the  Ede  at  the  time  of  the  commencement  of  this  action,  and 

other  joint 

contractor        by  which  Said  writ  our  lady  the  now  Queen  commanded 

pleaded.  ^^  ^aid  Francis  Ede,"  &c.  (setting  out  the  writ) ;  "that  the 

^*^^A.  f^.  said  Francis  Ede  did  thereupon  afterwards,  to  wit,  on  the 

*  ~         27th  of  January,  a.  d.  1846,  duly  cause  an  appearance  to 

be  entered  for  him  in  this  Court  to  the  said  writ  at  the  suit 

of  the  plaintiff,  and.  that  the  pluntiff  afterwards,  to  wit,  on 
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the  23rd  day  of  February^  in  the  year  last  aforesaid,  duly  184d. 
declared  against  the  said  Francis  Ede  in  this  Court  in  the  hknry 
said  action"  (the  plea  then  set  out  the  declaration  in  the     ^    *"• 

^  ^  GOLDNSY. 

action  against  Francis  Ede);  '^that  the  plaintiff  issued  the 
said  writ  against  the  said  Francis  Ede,  and  declared  there- 
upon for  and  in  respect  of  the  same  identical  breach  of 
the  same  identical  promises,  as  the  breach  of  the  promises, 
and  the  promises,  in  the  declaration  in  this  suit  mentioned ; 
and  that  the  declaration  in  this  suit  contains  no  other  or 
different  breach  of  promise,  or  promise  or  cause  of  action, 
than  the  promise,  breach  of  promise,  and  causes  of  action, 
mentioned  in  the  said  declaradon  against  the  said  Francb 
Ede ;  and  that  the  said  writ  and  action  so  sued  out  and 
prosecuted  against  the  said  Francis  Ede  is  still  depending 
in  this  Court"  Verification  and  prayer  of  judgment  that 
the  writ  and  declaration  be  quashed. 
Demurrer  and  joinder. 

Cramptan,  in  support  of  the  demurrer.  The  plea  is  bad 
in  substance  and  in  form.  It  is  a  plea  altogether  novel, 
and  without  precedent.  It  attempts  to  set  up  the  pendency 
of  another  action  against  a  stranger  to  this  suit^  The  fact 
of  another  action  depending  for  the  same  cause  may  be 
pleaded  in  abatement ;  Com.  Diff.,  tit.  '^  AhaJtement  (EL  24) ; 
Sparrjfz  ca9e{a)\  but  that  rests  upon  the  principle  of  law, 
"  nemo  debet  bis  vexari  pro  eadem  causa ;"  The  Earl  of 
Bedford  v.  The  Bishop  of  Exeter  (b).  Here  the  first  action 
is  against  a  different  person.  The  proper  course  would 
have  been  to  plead  in  abatement  the  nonjoinder  of  the 
defendant  in  the  other  action,  and  if  a  second  action  were 
then  brought  against  both  defendants,  the  pendency  of  the 
former  action  against  the  co-defendant  might  be  pleaded, 
or  the  defendant  might  apply  to  the  Court  to  stay  pro- 
ceedings as  vexatious. 

The  Court  then  called  on 
•^(a)  5  Rep.  61.  /  {h^  Hobart,  137. 
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1846.  Bramtcell^  to  support  the  plea.     Unless  this  plea  be 

^^Jj^^    allowed^  the  plaintiff  might  recover  the  debt  thirty  times 
V-  over,  for  he  might  bring  as  many  actions  against  different 

persons  for  the  very  same  debt  The  Court  will  only 
exercise  its  equitable  jurisdiction  where  a  party  has  a  right 
to  ask  it  by  reason  of  his  having  some  legal  answer  to  the 
proceedings.  [Pollock,  C.  B. — The  Court  will  never  permit 
its  process  to  be  used  for  the  purpose  of  oppression.]  The 
plaintiff  might  proceed  with  the  several  actions  in  such 
a  way  that  the  judgment  recovered  in  one  could  not  be 
pleaded  in  bar  of  the  others.  Where  a  second  action  is 
brought  against  the  same  party  for  the  same  cause  during 
the  pendency  of  the  first  action,  there  can  be  no  doubt 
that  the  matter  may  be  pleaded  in  abatement.  Then  the 
other  side  must  contend  that  the  plea  is  not  available  if 
both  actions  are  commenced  at  the  same  time  against  a 
different  defendant,  though  for  the  very  same  cause.  In 
Sparry's  case  (a),  one  "  Owen  brought  an  action  on  the 
case  against  Sparry,  of  trover  of  a  certain  quantity  of  cotton 
yam,  and  selling  it  to  persons  unknown,  and  conversion  to 
his  own  use:  the  defendant  pleaded,  that  the  plaintiff  had 
another  action  on  the  case  depending  in  the  King's  Bench 
for  the  same  trover  and  conversion  of  the  same  goods ;  and 
this  suit  is  prosecuted  pending  the  other;  and  demanded 
judgment  of  the  bill :  and  thereupon  the  plaintiff  did 
demur  in  law.  And  it  was  resolved  by  Sir  Roger  Manwood, 
Chief  Baron,  and  the  whole  Court  of  Exchequer,  that  the 
bill  should  abate  for  two  reasons :  first,  because  by  the  rule 
of  law  a  man  shall  not  be  twice  vexed  for  one  and  the 
same  cause,  nemo  debet  bis  vexari  si  constet  curiae  quod 
sit  pro  una  et  eadem  causa."  [Alderson,  B. — How  does  the 
present  case  fall  within  that  principle  ?  The  defendant  is  not 
"twice  vexed,"  for  he  is  a  stranger  to  the  other  suit  Each 
defendant  might  plead  the  nonjoinder  of  the  other,  and  so 
give  a  better  writ    Then  if  the  plaintiff  sued  out  two  writs 

(a)  5  Rep.  61. 
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against  each,  the  parties  would  be  **  twice  vezecL'^    In  the        1846. 

case  of  Kinff  ▼.  Haare  (a),  it  was  held  that  a  judgment       hbmry 

recovered  asainst  one  of  several  ioint  contractors,  miirht  be     _    ^'^ 

pleaded  m  bar  to  an  action  against  another  co-contractor ; 

and  the  same  principle  will  apply  to  the  present  case.    The 

statute  3  &  4  Wm.  4,  c.  42,  s.  8  (which  takes  away  the  right 

of  pleading  in  abatement  the  nonjoinder  of  co^contractors 

who  are  not  within  the  jurisdiction  of  the  Court),  supports 

the  view  contended  for;  since  the  Legislature  would  not 

have  taken  away  the  right  to  plead  the  nonjoinder,  unless 

they  considered  that  the  party  had  his  remedy  by  pleading 

the  pendency  of  another  action.     If  it  were  not  so,  the 

effect  of  that  statute  would  be  this ;  that  if  the  defendant 

in  the  first  action  merely  left  the  kingdom  for  a  fortnight, 

a  second  action  would  be  immediately  maintainable  against 

the  other  co-contractor.     In  actions  of  tort  a  defendant 

cannot  plead  the  nonjoinder  of  a  joint  tort  feazor;  but  a 

plea  like  the  present  would  be  good,  as  appears  from  the 

cases  of  Bayce  v.  BayUffe  (&),  and  Boyce  v.  Dcuglou  (c). 

The  first  was  an  action  for  assaulting  and  imprisoning 

the  plaintiff  on  board  a  ship ;  per  quod,  the  plaintiff  was 

obliged  to  leave  that  ship,  and  take  his  passage  home  on 

board  another.     In  the  second  action  the  plaintiff  declared 

in  the  same  manner,  and  it  appeared  in  evidence  that  when 

the  defendant  in  the  first  action  was  about  to  put  the 

plaintiff  in  irons,  the  defendant  in  the  second  action  held 

up  the  butt  end  of  a  musket  to  him  in  a  menacing  manner, 

and  threatened  to  strike   him.     Lord  EUenbarouffk  said, 

^  That  as  the  trespass  in  the  second  action  was  substantially 

the  same  as  that  in  the  other,  the  defendant  might  have 

pleaded  in  abatement  the  pendency  of  another  suit."  In  the 

case  of  The  Earl  of  Bedford  v.  The  Bishop  of  Exeter  (rf), 

a  quare  impedit  was  brought  against  two  persons,  pending 

a  former  action  against  one  of  them,  and  the  matter  being 

(a)  Ante,  vol.  2,  p.  382 ;  S.  C.  (c)  1  Campb.  60. 
13  M.  &  W.  494.  (rf)  Hob.  137. 

(b)  I  Campb.  58. 
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1846.  pleaded  in  abatement,  it  was  held  a  good  answer  for  both. 
^J^j^y  It  is  di£Scult  to  see  how  the  plea  could  have  been  a  good 
_    ^'  answer  for  the  defendant  who  was  not  sued  in  the  former 

GOLDNEY.  .  lit.  1  J    •/.  « 

action,  unless  the  plea  would  also  have  been  good  if  be 
had  been  sued  alone  in  the  second  action.  The  case  of 
BawUnsan  v.  Oriett  (a)  in  some  degree  supports  the  argument 
on  either  side.  That  was  an  action  of  trespass  against  two 
defendants,  to  which  they  pleaded  in  abatement  that  the 
plaintiff  had  sued  a  bill  against  one  of  them  for  the  same 
trespass  which  was  yet  depending  on  demurrer  to  the  plea. 
Holt,  C.  J.,  said,  "  The  reason  why  another  action  pending 
shall  abate  the  subsequent  action  is,  because  of  the  double 
vexation;  now  the  other  is  not  vexed,  and  therefore  no 
reason  that  it  should  abate  as  to  the  whole.  Where  you 
plead  a  misnomer,  it  shall  abate  only  as  to  him,  unless 
where  the  death  of  one  shall  abate  the  writ,  as  when  upon 
a  joint-contract,  otherwise  if  in  trespass."  And  Hyre,  J., 
said,  **  According  to  the  case  of  Ferrers  v.  Arden,  Cro. 
Eliz.  668,  the  other  defendant,  who  is  privy  to  the  action, 
being  party  in  the  trespass,  may  take  advantage  of  it,  to 
plead  in  bar  where  there  is  a  recovery  or  bar  in  another 
action,  and  no  reason  why  he  may  not  as  well  in  abate- 
ment." According  to  the  report  of  the  same  case  in 
Carthew  (b\  HoU,  C.  J.,  doubted,  but  the  other  three 
Judges  inclined,  that  the  plea  was  good  as  to  both  the 
defendants.  [Pollock,  C.  B.— In  Com.  Dig.  tit  ''  Audita 
Querela^  (A),  it  is  said,  ^*  Kupon  a  joint  trespass  by  A.  and  B. 
there  be  a  recovery  against  A.  in  C.  B.  upon  a  declaration 
in  Loudon,  and  against  B.  in  B.  R.  upon  a  declaration  in 
another  county,  and  A.  pays  the  whole,  B.  after  he  is  taken 
shall  have  an  audita  querela,"  for  which  a  case  is  cited  fW>m 
Sir  ffm.  Joneses  Reports,  377.]  In  cases  where  an  action 
is  brought  to  recover  anything  in  specie,  as  in  detinue  for 
a  horse,  it  is  evident  that  the  plaintiff  could  not  recover 
agunst  two  defendants  in  separate  actions,  which  shews 

(a)  1  Show.  75.  (&)  Page  96. 
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that  there  must  be  a  mode  of  pleading  the  pendency  of       1846. 
another  action  in  abatement 

Pollock,  C,  B. — The  grounds  on  which  it  appears  to 
me  that  this  plea  is  bad  are,  that  the  contract  on  which 
these  actions  are  brought  may  be  either  joint  or  several, 
and  in  the  case  of  a  joint  and  several  bond  there  is  no  doubt 
that  separate  actions  may  be  brought  against  each  obligor, 
and  judgment  may  be  obtained  against  each,  but  the  debt 
can  only  be  recovered  once,  and  any  obligor  sued  after  it 
has  been  so  recovered  would  be  entitled  to  relief  either  by 
audita  querela,  or  by  application  to  the  equitable  juris- 
diction of  the  (^onrt  But  contracts  not  provided  for  by 
the  panies  themselves  to  be  joint  and  several,  are  only  joint 
contracts.  Torts  are  joint  and  several,  therefore  you  cannot 
plead  the  pendency  of  another  action  against  another  person 
for  the  same  tort.  I  have  always  understood  the  law  to  be 
80,  and  I  was  not  aware  of  any  authority  to  the  contrary 
until  the  case  of  Bayce  v.  Douglas  (a)  was  cited,  in  which 
Lord  EBefdHjraugk  made  a  casual  remark  not  in  any  degree 
called  for  by  the  question  at  nisi  prius,  and  having  no 
reference  to  the  matter  before  him.  So  that  what  was 
there  said  does  not  even  amount  to  a  nisi  prius  decision. 
And  it  is  to  be  observed  that  not  only  is  there  no  precedent 
for  such  a  plea  before  that  time,  but  that  dictum  does  not 
appear  to  have  led  to  any  practice  or  precedent  since.  Torts 
have  always  been  held  to  be  joint  and  several,  and  you  may 
sue  several  persons  for  the  same  wrongful  act  Indeed  it  is 
very  just  that  you  should  be  allowed  to  do  so,  because 
where  different  persons  have  been  concerned  in  the  com- 
mission of  the  same  tort,  the  injured  party  ought  to  have 
an  opportunity  of  going  for  damages  against  all,  although 
ultimately  he  can  only  recover  his  damages  from  one. 
That  being  laid  down  as  the  nature  of  a  tort,  it  appears  to 
me  that  no  reliance  can  be  placed  on  a  casual  remark  of 

(a)  1  Cainpb.  60. 
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1846.        Lord  EUenboroughf  that  in  the  case  of  a  tort  you  may  bring 
Henry        *"  action  against  A.,  and  if  you  afterwards  bring  another 
_    ^'  action  against  B*  for  the  same  tort.  B.  can  plead  in  abate- 

ment  the  pendency  of  the  other  action  against  A.  I  admit 
that  if  Mr.  Bramwell  were  correct  in  that  position,  k  fortiori 
the  plea  would  be  good  in  the  case  of  a  contract  There  is 
no  precedent,  however,  in  any  of  the  books  of  a  plea  of 
the  pendency  of  another  action  against  another  person  for 
the  same  injury,  and  I  am  sure  there  is  no  authority  to  be 
found  in  any  writer,  except  that  remark  of  Lord  EUen- 
barouffhf  which  has  been  adopted  in  Mr.  Chittt^s  Work  on 
Pleading  (a).  Long  before  that  period.  Chief  Justice  HoUy  in 
the  case  which  has  been  cited  from  Shower  and  Carthew  (6), 
doubted  whether,  where  an  action  of  trespass  was  brought 
against  two,  they  could  plead  the  pendency  of  another 
action  against  one,  even  where  there  was  an  identity 
betwen  the  parties,  and  where  one  of  the  parties  was 
apparently  twice  vexed ;  and  he  seemed  to  think  that  the 
plea  was  only  available  as  to  that  one,  and  that  the  action 
might  go  on  against  the  other.  But  there  is  no  reason  for 
supposing  that  any  of  the  Judges  would  have  thought  that 
the  doctrine  of  not  being  twice  vexed  would  apply,  if  the 
plea  had  been  that  of  the  pendency  of  another  action  against 
another  person.  What  then  is  the  proper  course  to  pursue 
in  a  case  like  the  present  ?  First  let  us  consider  the  prac- 
tice before  the  3  &  4  Wm.  4,  c.  42,  s.  8,  which  requires 
that  the  persons  named  in  a  plea  in  abatement  shall  be 
stated  not  only  to  be  alive,  but  within  the  jurisdiction  of 
the  Court,  and  their  residence  given.  Now  here,  Ede, 
who  was  first  sued,  might  have  pleaded  in  abatement  the 
nonjoinder  of  the  co-contractor.  He  does  not  do  so ;  and 
then  another  contractor  is  sued.  The  proper  course  then 
is  not  to  plead  the  pendency  of  the  former  action,  but  first 
to  get  all  the  parties  before  the  Court,  and  if  another  action 


(a)  See  I  Chit.  PL  pp.  79,  80»  6th  ed. 

(ft)  Rawlinson  v.  Oriet,  /I  Show.  75 ;  S.  C.  Carthew,  96. 
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18  brought  against  them,  to  plead  the  pendency  of  the  first  1846. 
action,  and  so  compel  the  plaintiff  to  discontinue.  Prior 
to  the  passing  of  the  statute  3  &  4  Wm.  4,  c.  42,  such  was 
the  state  of  the  law,  and  there  would  have  been  a  complete 
answer  to  any  observation  as  to  the  hardship  or  injustice  in 
cases  like  the  present;  for  only  one  action  could  have  been 
brought  if  the  defendant  took  the  proper  steps  to  prevent 
any  other  suit.  Then  comes  the  statute  which  prevents  a 
plea  in  abatement,  unless  it  be  alleged  that  all  the  parties 
are  within  the  jurisdiction  of  the  Court  It  is  argued,  that 
because  that  statute  passed,  we  ought  either  to  mould  the 
rules  of  pleading  so  as  to  prevent  injustice,  or  to  infer  that 
such  was  the  state  of  the  rules  of  pleading,  and  that  the 
Legislature  framed  the  statute  with  reference  to  them.  I 
do  not  think  that  we  can  adopt  Mr.  BramweWs  view,  and 
alter  the  rules  of  pleading,  because  the  statute  has  created  an 
impediment  in  the  way  of  pleading  in  abatement  We 
ought  not  to  conclude  that  the  statute  intended  to  produce 
that  effect,  and  I  own  it  appears  to  me  that  the  statute 
passed  without  reference  to  the  rules  of  pleading,  in  order 
to  prevent  a  manifest  injustice  which  arose  from  the  power 
of  a  defendant  to  plead  in  abatement  the  nonjoinder  of 
persons  not  within  the  jurisdiction*  If  the  efiect  of  that 
shall  have  been  to  make  all  joint  contracts  where  one  party 
is  out  of  the  kingdom  practically  joint  and  several  contracts, 
I  do  not  know  that  any  very  great  mischief  is  done,  because 
upon  application  to  the  equitable  jurisdiction  of  the  Court, 
it  would  take  care  to  prevent  injustice.  Mr.  Bramwell 
says,  that  he  would  rather  have  a  legal  right  which  he  may 
demand  and  prosecute,  and,  if  necessary,  take  to  a  Court 
of  error,  than  a  right  to  apply  to  the  equitable  jurisdiction 
of  the  Court.  I  am  glad  on  the  present  occasion  that  the 
legal  right  claimed  may  be  carried  to  a  Court  of  error.  It 
is  a  satisfiiction  to  know  that  our  decision  is  liable  to  be 
overruled  by  a  Court  of  error.  I  decide  this  case  upon  the 
principle  that  the  statute  3  &  4  Wm.  4,  c.  42,  has  nothing 
to  do  with  the  question— that  it  operates  in  no  way  to  alter 
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1846.        the  rules  of  pleading  which  existed  before  the  statute  passed. 


H^^Y       when  the  regular  course  would  have  been  to  bring  all  the 
^    «'•  joint  contractors  before  the  Court,  and  when  they  were 

there  to  plead  the  pendency  of  the  other  action,  and  so 
compel  the  parties  to  give  up  one  action  or  the  other. 
This  plea  seems  to  me  to  be  founded  on  a  right  to  plead 
in  abatement,  and  yet  it  is  wanting  in  several  matters  in 
respect  of  which  alone  a  plea  in  abatement  can  be  main- 
tained. There  is  no  averment  that  the  party  is  alive,  or 
that  he  is  within  the  jurisdiction  of  the  Court,  but  the  plea 
proceeds  upon  the  footing  that  there  might  be  a  plea  in 
abatement,  and  yet  abstains  from  those  allegations  which 
are  necessary  to  make  such  a  plea  good. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  prin- 
ciple on  which  the  plea  of  ''another  action  pending"  is  to 
be  maintained  is,  that  the  same  person  ought  not  to  be 
twice  vexed  for  the  same  cause.  How  does  this  plea  raise 
that  point?  The  defendant  pleads  that  A.  B.  is  jointly 
liable  with  him  on  the  contract  sued  on :  that  A.  B.  has 
been  sued  on  that  contract,  and  that  the  action  is  pending 
against  A.  B.  How  does  that  shew  that  the  present 
defendant  is,  or  necessarily  would  be,  twice  vexed  for  the 
same  caose  ?  If  that  were  so,  Mr.  BramweWs  aigument 
would  be  well  founded.  If  the  defendant  followed  the 
proper  coarse  of  law,  he  would  not  be  twice  vexed.  We 
must  assume  what  is  stated  in  the  plea,  namely,  that  this  is 
a  joint  contract  by  the  defendant  and  Ede,  and,  if  so,  the 
defendant  has  a  perfect  right  to  plead  in  abatement  the 
nonjoinder  of  Ede.  In  that  case  the  plaintiff  could  only 
succeed  by  bringing  a  joint  action  against  the  defendant 
and  Ede,  and  then  it  would  be  competent  for  Ede  to  plead 
in  abatement  that  another  action  was  pending  against  him 
for  the  same  cause;  and  then  there  would  be  no  double 
vexation.  So  that  without  saying  any  thing  more  in  the 
matter,  the  plea  is  bad.  If  there  were  any  mode  in  which 
by  law  a  party  could  enforce  two  judgments  for  the  same 
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debt,  Mr.  BramweU  would  be  right  in  his  argument;  but       1846. 
thatisnotso.  ^'^^ 


RoLFR,  B. — I  am  of  the  same  opinion.  The  case  must 
be  considered  independently  of  the  late  statute  3  &  4  Wm.  4, 
c.  42.  When  two  or  more  persons  enter  into  a  joint  con- 
tract, and  one  alone  is  sued  in  respect  of  it,  the  proper 
course  is  to  plead  in  abatement  the  nonjoinder  of  the  co- 
contractor.  That  enables  the  plaintiff  to  discontinue  that 
action,  and  commence  a  fresh  action  against  both.  The 
statute  proceeds  on  the  assumption,  that,  for  some  reason, 
the  then  existing  practice  was  inconvenient.  Practically 
we  know  what  the  inconvenience  was — that  it  embarrassed 
plaintifis,  and  was  a  sort  of  bar  to  their  recovering,  when 
persons  whom  it  was  necessary  to  join  were  abroad,  or 
could  not  be  found.  In  order  to  remedy  that,  the  statute 
imposed  upon  the  party  pleading  in  abatement  the  necessity 
of  averring  that  the  persons  not  joined  were  within  the 
jurisdiction  of  the  Court.  I  confess  it  seems  to  me  a  very 
strange  proposition  to  argue  from  this,  that  there  must  have 
been  some  other  relief  by  a  plea  in  abatement,  as  to  which 
the  books  are  entirely  silent  I  see  no  injustice  worked  by 
the  statute,  even  giving  full  force  to  Mr.  BrcamwelTs  argu- 
ment, for  the  defendant  may  get  rid  of  the  difficulty  by 
paying  what  must  be  admitted  to  be  a  just  debt,  and  which 
he  would  be  compelled  to  do  sooner  or  later.  The  only 
difficulty  I  have  felt  has  arisen  from  the  principle  of  the 
decision  of  this  Court  in  the  case  of  King  v.  Hoare  (a) ;  but 
that  case  proceeded  on  the  ground  that  by  the  judgment 
the  matter  had  passed  in  rem  judicatam,  and  that  all 
omtract  was  at  an  end.     That  is  quite  inapplicable  here. 

Platt,  B. — I  am  of  the  same  opinion.  The  objection 
here  is,  that  another  action  is  pending  against  another 
person  who  is  alleged  to  be  a  joint  contractor  with  the 

/(a)  Ante,  vol.  2,  p.  382 ;  S.  C.  13  M.  &  W.  494. 


V. 
OOLDVSY. 
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1 846.        defendant.     Suppose  the  former  action  goes  on,  how  could 

jJ^Y        this  defendant  be  liable  to  the  judgment  or  execution? 

^    "•  In  the  case  adverted  to  of  The  Earl  of  Bedford  v.  The 

GOLDNKY.  t 

Bishop  of  Exeter  {a)y  one  of  the  defendants  was  a  defendant 
in  both  actions^  and  the  judgment  and  execution  in  both 
would  have  touched  him.  Here,  as  soon  as  the  judgment 
is  signed  in  the  one  action,  it  may  be  pleaded  puis  darrein 
continuance  as  to  the  other.  But  suppose  that  both  actions 
proceed  together,  still  the  same  person  is  not  twice  vexed ; 
and  the  parties  would  have  a  right  to  apply  to  the  equitable 
jurisdiction  of  the  Court.  It  therefore  seems  to  me  that 
the  plea  is  bad. 

Judgment  of  respondeat  ouster. 

(fl)  Hob.  137. 


J'e  /^.  i^y/rZ^xfsr  Stbadman  r.  Abben. 

In  an  action  -I-  HIS  was  an  action  for  money  had  and  received  brought 

of  sbtres^k^  by  an  allottee  of  shares  in  a  railway  scheme,  called  **  The 

an  abortiTe  Dublin  and  Armagh  Railway  Company,"  against  one  of 

pany  against  the  provisional  committee,  to  recover  back  the  deposit  paid 

mmmittee.  ^^  the  allotment  of  shares. 

man  to  recover 
back  the 

deposit,  the  WilUs  had  obtained  a  rule,  calling  on  the  defendant  and 

Court  will  1        1         1   .     • «»        1  . 

order  the  his  attorney  to  shew  cause  why  the  plaintili  or  his  attorney 

aflOTFih?*^  should  not  be  at  liberty  to  inspect  and   take  copies  of 

mmert'^  certain   documents  called  the   « Parliamentaiy  Contract" 

take  a  copy  and  **  Subscribers'  Agreement"  of  the  Dublin  and  Armagh 

of  the  Par-  „    .,             ^,                         m.          «»  i      •         •                             i.  T 

liamAitary  Railway   Company.      The   affidavits    m    support  of  the 

subscribers'  application  Stated  that  these  documents  had  been  signed 

a^ment.  ^y  both  the  plaintiff  and  the  defendant;    and  that  the 

that  those  plaintiff  was  an  allottee  of  shares  in  the  railway  company, 

documents  ,     ,         ,            .                «           i                              i                         i. 

are  in  the  and  that  the  action  was  brought  to  recover  the  amount  of 

oontroTof  Ae  ^^^  deposit  money  paid  on  these  shares.     The  affidavit 

defendant.  described  the  first  of  these  documents  to  be  a  contract, 
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"copies  whereof  are  required  by  the  standing  orders  of  1846. 
Parliament  to  be  deposited  in  certain  offices  before  appli- 
cation to  Parliament  for  a  bill  to  authorize  the  execution  of 
any  railway,  and  in  which  are  set  forth  the  name,  descrip- 
tion, and  place  of  abode  of  every  subscriber,  his  signature 
to  it,  the  amount  of  his  subscription,  with  the  amount 
which  he  has  paid  up,  and  the  names  of  the  parties  wit- 
nessing each  signature,  and  the  date  of  the  same  respectively ; 
and  in  which  are  contained  certain  covenants  by  the 
subscribers  for  payment  of  the  amount  of  the  money 
subscribed  by  them,  and  giving  certain  powers  to  the 
directors  in  respect  of  the  same.''  The  subscribers'  agree- 
ment was  stated  on  information  and  belief  to  be  *^  a  deed 
executed  by  the  subscribers  to  and  with  the  provisional 
committee  of  the  said  company,  containing  divers  terms, 
provisions,  and  stipulations  for  the  formation  of  the  com- 
pany, and  for  carrying  out  the  object  thereof;  and,  among 
other  things,  regulating  the  relation  between  the  subscribers 
and  the  shareholders  of  the  company,  and  the  directors 
and  the  provisional  committeemen  thereof,  and  shewing 
the  terms  by  which  the  subscribers  and  shareholders, 
and  directors  and  provisional  committeemen,  respectively 
became  such.**  The  affidavit  also  stated  that  these 
documents  were  in  the  possession  or  control  of  the 
defendant  or  his  attorney,  who  was  also  solicitor  to  the 
company ;  and  that  no  copy  of  them  had  been  furnished 
to  the  plaintiff,  and  that  he  was  unacquainted  with  the 
particulars  of  their  contents,  and  was  advised  and  believed 
that  an  inspection  or  copy  of  them  was  necessary  for  the 
purpose  of  framing  his  case. 

BramtoeU  shewed  cause.  The  plaintiff  does  not  shew  in 
what  way  an  inspection  of  these  documents  is  necessary 
for  his  case,  neither  does  it  appear  in  what  stage  the  pro- 
ceedings are.  In  The  Mayor  of  Arundel  v.  Holmes  (a),  the 
purpose  for  which  the  plaintiff  required  the  deed  was 
w^(a)  8  Dowl.  118. 

VOL.  IV.  C  D.    &    L. 
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distinctly  shewn.  Besides,  the  Court  will  not  interfere 
except  where  the  action  is  brought  on  the  particular 
instrument,  the  inspection  of  which  is  required.  In 
Pickmng  v.  Noyes  {a\  the  Court  say,  ^'  is  there  any  case 
where  a  deed  has  been  ordered  to  be  produced,  unless  it 
has  been  deposited  in  the  hands  of  the  holder  as  a  trustee 
for  others  only,  or  for  others  jointly  with  himself?"  There 
is  a  further  objection  to  the  application,  namely,  that  the 
defendant's  attorney  holds  these  documents  on  behalf  of 
the  company  as  their  professional  adviser,  and  he  would  be 
guilty  of  a  breach  of  duty  in  disclosing  their  contents. 

fVUleSf  in  support  of  the  rule,  cited  Dae  d.  Morris  ▼• 
Itoe{b)j  and  Chamock  v.  Ltimley{c)^ 

Pollock,  C.  B.— The  rule  must  be  absolute.  The  case 
of  Marrow  v.  Sanders  (d)  decided,  that  if  one  part  of  a  deed 
be  executed  by  the  plaintiff  alone,  but  remain  in  the  pos- 
session of  the  defendant's  attorney,  the  Court  will  order 
him  to  give  an  inspection  and  copy  of  it  to  the  plaintiff, 
and  the  affidavit  for  such  inspection  need  not  set  out  the 
plaintifi^s  cause  of  action.  That  seems  to  me  precisely  in 
point.  Here  the  defendant  does  not  deny  that  these 
documents  are  in  his  possession,  or  within  his  control ;  and 
it  may  be  most  important  for  the  plaintiff  to  know  the 
conditions  on  which  he  signed  the  agreement ;  for  perhaps 
they  may  altogether  put  an  end  to  his  right  of  action ;  or  ic 
may  be  that  the  agreement  contains  a  stipulation  that  if 
the  scheme  is  not  carried  into  effect,  the  money  deposited 
shall  be  returned.  It  will  probably  answer  all  purposes  to 
make  this  rule  absolute  against  the  defendant  only,  and  if 
he  comes  to  shew  cause  against  an  attachment  for  not 
obeying  it,  we  shall  see  whether  or  not  he  has  these 
documents  in  his  power. 

id)  1  B.  &  C.  262 ;  S.  C.  2  D.  (e)  5  Scott,  438. 

&  R-  356.  (d)  3  Moore,  671 ;  S.  C.  1  Brod. 

^ib)  1  M.  &  W.  207.  &  B.  318. 


Abden. 
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Aldebson,  B. — ^The  general  rule  is,  that  where  two        18-16. 
parties  ezecate  a  deed,  and  one  of  them  has  possession  of    ^^^mah 
it,  he  holds  it  as  a  sort  of  trustee  for  both.     The  present 
case  comes  within  that  rule. 

RoLFE,  B. — It  is  clear  that  these  deeds  regulate  the 
rehition  and  rights  of  the  pliuntiff  and  defendant,  and  that 
the  pkintiff  cannot  safely  go  on  with  this  action  without  an 
inspection  of  them. 

Rule  absolute  accordingly  (a). 

(a)  See  in  addition  to  the  cases  cited,  Oooldiff  ▼.  F^dler,  ante,  toI.  2, 
p.  661 ;  S.  C.  14  M.  &  W.  4.    ^ 


Petton«.Wood.  ^C/^.ihyfrr/ce. 

IN  this  case,  the  writ  of  summons,  issued  on  the  3rd  of  A  writ  of 
November,  1845,  and  a  distringas  to  compel  an  appearance,  ,^^!^ 
was  obtained  on  the  29th  of  April,  1846.  TcM^able 

time  after 
Humphrey  had  obtained  a  rule,  calling  on  the  plaintiff  to  of  a  pievbui 


shew  cause  why  the  writ  of  distringas  should  not  be  set 
aside,  on  the  ground  that  it  issued  more  than  four  months 
after  the  issuing  of  the  writ  of  summons. 

BcvUl  shewed  cause.  A  writ  of  distringas  may  issue, 
although  the  four  months  during  which  the  writ  of  summons 
is  in  force  have  expired.  The  previous  cases,  to  the 
contrary,  must  be  considered  as  overruled  by  Norman  v. 
Winter  (a) ;  Bromage  v.  Ray  (A),  and  Pearce  v.  Swain  (c). 

Humfrey^  in  support  of  the  rule,  relied  on  Lemon  v. 
Lemon  {d),  and  Abbotts  v.  Kelly  (e). 

(fl)  5  Bing.  N.  C.  279;  8.  C.      &  W.  643. 
7  Scott,  251 ;  7  Dowl.  304.  ^  (d)  2  Scott,  606. 

^(()  9  Dowl.  559.  (e)  4  Scott,  266 ;  S.  C.  3  Bing. 

/(c)  9  Dowl.  724  ;  S.  C.  7  M.      N.  C.  478 ;  6  DowL  478.  -^ 

c  2 


writ  of 
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1846.  P0LI.0CK,  C.  B.— The  rule  must  be  discharged.     The 

Pe¥toh       ^*^^  relied  upon,  in  support  of  the  application,  have  been 

^«'-  long  since  overruled.     In  the  case  of  Pearce  v,  Stoain  (a), 

my  Brother  Parke  says,  ^^  it  is  nov?  settled  by  the  case  of 
Norman  v.  Winter  {]b\  that  a  distringas  may  issue,  and  bear 
teste  after  the  expiration  of  a  previous  writ  of  summons. 
The  Court  of  Common  Pleas  had  indeed  held,  in  a  former 
case,  that  a  distringas  so  issued  was  irregular,  but  they  were 
afterwards  satisfied  that  they  were  wrong ;  and  in  the  case 
of  Norman  v.  Winter  they  overruled  their  former  decision." 
It  may,  perhaps,  be  a  question  for  the  Court,  whether  the 
distringas  has  issued  within  a  reasonable  time  after  the 
expiration  of  the  four  months ;  but  it  certainly  is  not  irregular. 

Alderson,  B. — A  party  may  enter  an  appearance  after 
the  writ  of  summons  has  expired.  Suppose  personal 
service  of  the  writ  on  the  very  last  day,  the  defendant  would 
have  eight  days  within  which  to  appear,  and  I  do  not  see 
why  a  distringas  may  not  in  like  manner  issue  after  the 
expiration  of  the  writ. 

RoLFE,  B. — The  3rd  section  of  the  Uniformity  of  Process 
Act  (2  Wm.  4,  c.  39),  enacts, ''  that  in  case  it  shall  be  made 
to  appear  by  aflSdavit,  to  the  satisfaction  of  the  Court,"  &&, 
**  that  any  defendant  has  not  been  personally  served  with 
any  such  writ  of  summons,"  &c.,  ^'  and  has  not,  according  to 
the  exigency  thereof,  appeared  to  the  action,  and  cannot  be 
compelled  so  to  do  without  some  more  efficacious  process, 
then  and  in  any  such  case  it  shall  be  lawful  for  such  Court," 
&C.,  "  to  order  a  writ  of  distringas  to  be  issued,"  &c.  The 
statute,  it  seems,  is  silent  as  to  the  time  within  which  a 
writ  of  distringas  may  issue. 

Rule  discharged. 

•^^(a)  9  Dowl.  7245  S.  C.  7  M.  (6)  5  Bing.  N.  C.  279 ;  S.  C. 
&  W.  543.  7  Scott,  251 ;  7  Dowl  304.     ^ 
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1846. 


*^ 


Kemp  r.  Watt.  m^  ^^^^ 

Assumpsit,     The  first  count  of  the  declaration  was  TotMumpsit 


on  a  bill  of  exchange  drawn  by  the  plaintiff  upon  and  against  ac- 
accepted  by  the  defendant,  for  payment  of50t  four  monihs  STSfel* 
after  date.  chanjre,  with 

.  ,  counts  for 

The  declaration  also  contained  a  count  for  money  lent,  money  lent. 

and  a  count  for  money  due  upon  an  account  stated.  defendant 

Plea  to  first  count.     That  before  and  at  the  time  of  the  fiSlif  ws?** 

making  of  the  said  bill  of  exchange,  the  defendant  exercised  employed  by 

and  carried  on  the  profession  and  business  of  an  historical  engrave  a 

engraver,  and  had  then  been  and  was  retained  and  em-  for  the  sum 

ployed  in  his  said  profession  and  business  by  certain  persons  ^  l^o^i  Co 

carrying  on    the   trade   and   business  of  printsellers  and  hada^eedto 

publishers,  under  the  name,  style,  and  firm  of  Henry  Graves  account  of  the 

and  Co.,  to  engrave  on  copper  a  certain  print  or  engraving  ^  a^month  ^ 

and  there- 
upon, in  con- 
sideration that  the  defendant,  with  tkt  aawent  of  G.  ^  Co^woA  at  the  request  of  the  plaintiff, 
wimld  suffer  and  permit  the  plaintiff  to  receive  from  G.  &  Co.  so  much  of  the  said  instalments 
as  should  amount  to  the  sum  of  money  in  the  bill  specified,  the  plaintiff  agreed  to  take  pay- 


oTt 

of(  ^ 

the  same  was  sufficient  to  satisfy  the  residue  of  the  bill,  thc'plaintiff,  of  his  own  wronff,  omitted 
to  obtain  and  procure  it  from  G.  &  Co.  Replication,  that  in  consideration  that  the  defendant, 
with  the  assent  of  G.  &  Co.,  at  the  request  or  the  plaintiff,  would  suffer  and  permit  the  plaintiff 
to  receive  from  G.  &  Co.  so  much  of  the  said  instalments  as  should  amount  to  the  sum  of 
money  in  the  bill  specified,  the  plaintiff  did  not  agree  to  take  payment  of  the  bill  out  of  such 
instalment,  and  to  discharge  the  defendant  from  the  performance  of  the  promise:  Held^  on 
special  demurrer,  that  the  replication  was  bad,  inasmuch  as  it  was  uncertain  whether  the  plaintiff 
meant  to  put  in  issue  the  consideration  or  the  agreement,  or  both.  Hdd  also,  that  the  plea  was 
bad,  for  not  shewing  such  an  agreement  between  the  three  parties  as  would  give  the  plaintiff  a 
right  of  action  against  G.  &  Co. 

The  defendant  also  pleaded  to  the  money  counts,  as  to  502.  parcel,  &c,  that  before  any 
breach  of  the  promise  in  those  counts  mentioned,  the  plaintiff  made  a  bill  of  exchange  for  the 
payment  of  5<)/.  four  months  after  date,  and  that  defendant  accepted  the  bill  and  delivered  the 
same  to  the  plaintiff,  who  then  accepted  the  same  in  discharge  of  the  sum  of  bOL  parcel,  &c., 
and  then  in<torsed  and  delivered  the  same  to  S.,  who  from  thence  hitherto  hath  been,  and  still 
is,  the  holder  of  the  bill,  and  entitled  to  sue  thereon.  Replication  :  that  defendant  did  not  pay 
the  bill,  and  that  Sharp  returned  it  to  the  plaintiff,  who  thereby  then  became  and  was  the  holder 
thereof,  and  so  remained  and  continued  until  and  at  the  time  of  the  commencement  of  this  suit, 
and  still  is  the  holder  thereof.    Verification. 

There  was  a  similar  plea  alleging  payment  to  S.  while  he  was  the  holder  of  the  bill ;  to  which 
the  plaintiff  replied,  denying  the  payment,  and  alleging  that  S.  returned  the  bill  as  in  the  last 


Held,  on  spedal  demurrer,  that  the  two  last  replications  were  argumentative  denials  of  the 
allegation  in  the  picas  that  8.  was  the  holder  of  the  bill,  and  thit  the  replication?  should  have 
concluded  with  an  abK)ue  hoc  that  S.  was  the  holder  of  the  bill. 
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1846.       after  a  picture  by  Edwin  Landscer,  to  wit,  a  picture  called 
''"'^^^    the  «  Hostelry  in  Olden  Time,"  for  a  lai^ge  sum  of  money, 

••  to  wit,  the  sum  of  1200i,  therefore  payable  to  the  defendant 

Watt.  j  ^^       • 

in  that  behalf;  and  the  said  H.  Graves  and  Co.,  m  con- 
sideration thereof,  afterwards  and  before  the  said  bill  of 
exchange  became  due  and  payable,  to  wit,  on,  &c.,  at  the 
request  of  the  plaintiff,  had  promised  and  agreed  to  pay  the 
defendant  for  and  on  account  of  the  said  engraving  certain 
sums  of  money  by  instalments,  to  wit  20t  on  the  9th  day 
of  February,  and  40/.  a  month  in  cash  thenceforward  for 
the  period  of  six  months ;  the  first  40/.  to  be  payable  on 
the  10th  day  of  March,  then  next  ensuing.  That  before  and 
at  the  time  when  the  said  bill  of  exchange  became  due  and 
payable,  the  defendant  was  unable  to  pay  the  same  accord- 
ing to  the  tenor  and  effect  thereof,  whereof  the  phdntiff 
then  had  notice.  And  thereupon,  heretofore,  and  whilst 
the  plaintiff  was  the  holder  of  the  bill,  and  before  the  same 
became  due  and  payable,  and  before  any  breach  of  the  said 
promise  in  the  said  first  count  mentioned,  to  wit,  on,  &c., 
in  consideration  that  the  defendant  with  the  assent  of 
H,  Graves  and  Co,^  and  at  the  request  of  the  plaintiff, 
would  suffer  and  permit  the  plaintiff  to  have  and  receive  of 
and  from  H.  Graves  and  Co.  so  much  of  the  said  instal- 
ments of  40/.  as  should  amount  to  the  said  sum  of  money 
in  the  said  bill  of  exchange  specified ;  the  plaintiff  then 
agreed  to  accept,  receive,  and  take  payment  of  the  said  bill 
of  exchange  from  and  out  of  such  instalments,  and  to 
discharge  the  defendant  from  the  performance  of  the  promise 
in  the  first  count  mentioned.  Averment  that  afterwards, 
to  wit,  on,  &a,  the  plidntiff  did  in  pursuance  and  part  per- 
formance of  the  said  agreement,  accept,  receive,  and  take 
of  and  from  H.  Graves  and  Co.  the  sum  of  40/.  being  the 
first  of  the  said  instalments ;  and  although  afterwards,  to  wit, 
on,  &c.,  another  of  the  said  instalments,  to  wit,  another  sum 
of  40/.,  became  due  and  payable,  and  the  same  was  sufficient 
to  satisfy  and  discharge  the  residue  of  the  said  sum  in  the 
said  bill  of  exchange  specified ;  and  although  the  defendant 


Watt. 
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hath  never  had  or  received  the  said  last  mentioned  instat-  1846. 
ment,  but  hath  always  hitherto  been  ready  and  willing  to  Kemp 
safier  and  permit,  and  hath  always  hitherto  suffered  and  ^^*^ 
permitted,  the  plaintiff  to  have  and  receive  of  and  fh>m 
H.  Graves  and  Ca  so  much  of  the  said  last  mentioned 
instalment  as  should  amount  to  the  said  residue  of  the  said 
sum  in  the  said  bill  of  exchange  specified;  and  although 
the  said  H«  Graves  and  Co.  have  always  hitherto  been  in 
solvent  circumstances,  and  fiilly  able  to  pay  the  said  last 
mentioned  instalment;  of  all  which  premises  the  plaintiff 
then,  to  wit,  on,  &c.,  had  notice :  nevertheless,  the  plaintiff 
of  his  own  wrong  hath  hitherto  omitted  and  neglected  to 
obtain  and  procure  of  and  from  the  said  H.  Grraves  and  Ca 
any  part  of  the  said  last  mentioned  instalment  By  means 
of  which  said  several  prembes  the  defendant  hath  become 
and  is  wholly  exonerated,  released,  and  discharged  from  the 
promise  in  the  first  count  mentioned,  and  the  performance 
thereoC     Verification. 

There  was  a  similar  plea  to  the  second  and  last  counts. 

Eighth  plea.  As  to  the  sum  of  5021,  parcel  of  the  monies 
in  the  second  and  last  counts  mentioned,  the  defendant 
says  that  after  the  making  of  the  promise  in  those  counts 
respectively  mentioned,  and  before  any  breach  thereof,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  the 
plaintiff  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  to  the  plaintiff  or  order  60/.  for  value 
received,  four  months  after  the  date  thereof:  and  the 
defendant,  at  the  request  of  the  plaintiff,  then  accepted  the 
said  bill  and  delivered  the  same  to  the  plaintiff,  who  then 
accepted  and  received  the  same  in  ducharge  of  the  said 
sum  of  5021,  parcel,  &c.,  and  then  indorsed  and  delivered 
the  same  to  one  W.  Sharp,  who  fix>m  thence  hitherto  hath 
been  and  still  is  the  holder  thereof,  and  entitled  to  sue  the 
defendant  upon  the  same.     Verification. 

Ninth  plea.  As  to  the  same  sum,  parcel,  &c.)  that  after 
the  making  of  the  said  promise,  &c.,  and  before  any  breach 
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1846.  thereof,  and  before  the  commencement  of  this  suit,  to  wit, 
Kemp  ^^^  ^'*  ^^^  plaintiff  made  his  bill  of  exchange  in  writing, 
^*'  and  directed   the  same   to   the   defendant,    and   thereby 

required  the  defendant  to  pay  to  the  plaintiff  or  order  50/. 
for  value  received,  four  months  after  the  date  thereof;  and 
the  defendant,  at  the  request  of  the  plaintiff,  then  accepted 
the  said  last  mentioned  bill,  and  delivered  the  same  to  the 
plaintiff,  who  accepted  and  received  the  same  in  discharge 
of  the  said  sum  of  502.,  parcel,  &c.,  and  then  indorsed  and 
delivered  the  same  to  one  W.  Sharp,  who  then  became  and 
was  the  holder  and  entitled  to  payment  thereof;  that  whilst 
W.  Sharp  was  the  holder  and  entitled  to  payment  of  the 
said  last  mentioned  bill  of  exchange,  to  wit  on,  &c.,  the 
defendant,  and  one  J.  Kemp,  at  his  request  and  on  his 
account  and  behalf,  respectively  paid  to  the  said  W.  Sharp 
divers  sums  of  money,  in  the  whole  amounting  to  the  said 
sum  in  the  said  bill  of  exchange  specified,  and  the  same 
thereby  then  became  and  was  fully  paid,  satisfied,  and 
discharged.     Verification. 

Replication  to  first  plea.  That  in  consideration  that  the 
defendant,  with  the  assent  of  the  said  H.  Graves  and  Ca, 
at  the  request  of  the  plaintiff,  would  suffer  and  permit  the 
plaintiff  to  have  and  receive  of  and  fi'om  H.  Graves  and  Co. 
so  much  of  the  said  instalments  of  402.  as  should  amount  to 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
he  the  plaintiff  did  not  agree  to  accept,  receive,  and  take 
payment  of  the  said  bill  of  exchange  fi:x>m  or  out  of  such 
instalments,  and  to  discharge  the  defendant  firom  the  per- 
formance of  the  said  promise  in  the  said  first  count  men- 
tioned ;  modo  et  forma. 

There  was  a  similar  replication  to  the  plea  to  the  second 
and  last  counts. 

Replication  to  the  eighth  plea.  That  the  said  bill  of 
exchange  in  that  plea  mentioned  became  due  and  payable 
before  the  commencement  of  this  suit,  to  vrit,  on,  &c.,  and 
the  defendant  did  not  pay  and  has  not  paid  the  amount  of 
the  said  bill  or  any  part  thereof,  although  the  same  was 
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duly  presented  to  him  for  payment  thereof  before  the  com-  1846. 
mencement  of  this  suit ;  and  that  the  said  W.  Sharp,  after 
the  said  indorsement  of  the  said  bill  to  him,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  returoed  the 
said  bill  to  the  plaintiff,  who  thereby  then  became  and  was 
the  holder  thereof,  and  so  remained  and  continued  until 
and  at  the  time  of  the  commencement  of  this  suit,  and  still 
is  the  holder  thereof     Verification. 

Replication  to  the  ninth  plea.  That  whilst  the  said 
W.  Sharp  was  the  holder  of  the  said  bill  of  exchange  in 
that  plea  mentioned,  the  defendant,  and  the  said  J.  Kemp, 
at  his  request  or  on  his  account  or  behalf,  did  not  nor  did 
either  of  them  pay  to  the  said  W.  Sharp  any  sums  of  money 
in  the  whole  amounting  to  the  said  sum  in  the  said  bill  of 
exchange  specified,  or  any  part  thereof;  nor  was  the  same 
paid,  satisfied,  or  discharged;  as  in  the  said  ninth  plea 
aliped.  And  the  plaintiff  in  fact  saith,  that  although  the 
said  bill  of  exchange  became  due  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &a ;  yet  the  defendant  has  not 
paid  the  same  or  any  part  of  the  amount  thereof:  and  that 
after  the  indofBement  of  the  said  bill  to  the  said  W.  Sharp, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
the  said  W.  Sharp  returned  the  said  bill  to  the  plaintiff, 
who  thereby  became  and  was  and  thence  hitherto  hath 
been  and  still  is  the  holder  of  the  said  bill.    Verification. 

Special  demurrer  to  replication  to  first  plea,  assigning 
for  cause  (amongst  others)  that  the  same  is  calculated  to 
embarrass  and  perplex ;  inasmuch  as  it  is  dubious  and  un- 
certain whether  the  plaintiff  thereby  means  to  put  in  issue 
the  agreement,  or  the  consideration,  or  both  the  agreement 
and  consideration. 

There  was  a  similar  demurrer  to  the  replication  to  the 
plea  to  the  second  and  last  counts. 

Special  demurrer  to  replication  to  eighth  plea,  assigning 
for  causes  (amongst  others)  that  it  does  not  confess  and 
avoid  or  traverse  and  deny  the  said  plea ;  also  that  it  is  an 
aigumentative  denial  of  the  allegation  in  the  said  plea,  that 
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1846.  W.  Sharp  '<  hitherto  hath  been  and  still  is  the  holder  of  the 
Kkmp  ^^^^*  *"^  entitled  to  sue  the  defendant  thereon ;"  also  that 
the  replication  should  have  concluded  to  the  country  and 
not  with  a  verification ;  also  for  that  it  is  admitted  by  the 
replication  that  the  bill  was  accepted  and  received  by  the 
plaintiff  in  dischai^e  of  the  said  sum  of  502. 

Special  demurrer  to  replication  to  ninth  plea,  assigning 
for  causes  (amongst  others)  that  it  did  not  confess  and 
avoid  or  traverse  and  deny  the  said  plea;  also  that  it  is  an 
argumentative  denial  of  payment  to  W.  Sharp  of  the  said 
bill ;  also  that  the  replication  should  have  concluded  to  the 
country  and  not  with  a  verification. 

Hurktanej  in  support  of  the  demurrers.  The  replications 
to  the  two  first  pleas  are  bad  for  the  causes  assigned.  It  is 
difficult  to  see  what  is  intended  to  be  put  in  issue  by  these 
replications,  for  they  are  capable  of  three  constructions. 
They  may  mean  that  the  plaintiff  made  the  agreement,  but 
not  upon  the  consideration  alleged,  or  they  may  mean 
simply  to  put  in  issue  the  agreement,  or  their  object  may 
be  to  put  in  issue  both  the  consideration  and  the  agreement. 
Suppose,  at  the  trial,  it  appeared  that  the  agreement  was  in 
fact  made,  but  upon  a  different  consideration  fix)m  that  stated 
in  the  pleas,  for  whom  is  the  issue  to  be  found  ?  [Parke,  B. 
— The  replications  appear  to  be  bad,  but  the  question  is,  are 
the  pleas  good  ?]  The  pleas  shew  an  extinguishment  of  the 
debt,  by  the  agreement  to  receive  it  out  of  the  instalments 
payable  by  H.  Graves  and  Co.  The  authorities  on  the  sub- 
ject are  collected  in  Cfutty  an  Contracts  (a),  where  it  is  said 
that  "in  Tatlock  v.  Harris  (i),  BuUer,  J.,  put  this  case : — 
*  Suppose  A.  owes  B.  100/.,  and  B.  owes  C.  lOOi,  and  the 
three  meet,  and  it  is  agreed  between  them  that  A.  shall  pay 
C.  the  loot,  B.'s  debt  is  extinguished,  and  C.  may  recover 
that  sum  against  A.'"  [Alderson,  B. — How  does  this  plea 
shew  a  right  of  action  against  Graves  and   Co.  ?J     The 

^  (a)  Page  6l3,  3rd  ed.  / {b)  3  T.  R.  180. 
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agreement  is  alleged  to  have  been  toiih  their  assent  1846. 
[Parkey  B. — That  may  mean  that  they  assented  to  the  kemp 
i^reement  between  the  plaintiff  and  defendant  without  ^^' 
rendering  themselves  liable.]  It  further  appears  that  Graves 
and  Co.  acted  upon  the  agreement,  for  it  is  averred  in  the 
plea  that  they  paid  the  first  instalment  to  the  plaintiff. 
[Alderson^  B. — ^They  may  have  been  willing  to  pay  the 
instalments  to  the  plaintiff,  but  not  to  make  themselves 
liable.  The  plea,  to  be  good,  ought  to  shew  such  an 
agreement  between  the  parties  as  would  give  a  right  of 
action  against  Grraves  and  Co.]  Admitting  the  plea  to  the 
second  and  last  counts  to  be  iosuflScient,  the  plea  to  the  first 
count  may  be  supported,  on  the  ground  that  the  liability  of 
an  acceptor  of  a  bill  of  exchange  may  be  dischai^ged  by 
parol,  even  after  breach;  Whatley  v.  Tricher{a)\  Parker 
v.  Leigh  (ft).  Here  the  plea  shews  that  the  agreement  took 
place  before  the  bill  became  due. 

With  respect  to  the  replications  to  the  eighth  and  ninth 
pleas,  they  amount  to  an  argumentative  denial  that  Sharp 
was  the  holder  of  the  bill,  and  ought  to  have  concluded  to 
the  country,  and  not  with  a  verificaUon.  [The  Court 
called  on] 

J.  Brawn  to  support  the  latter  replications.  As  the  pleas 
are  framed  the  plaintiff  could  not  reply  in  any  other  way. 
If  he  had  traversed  the  indorsement  to  Sharp,  the  defendant 
would  have  proved  that  facU  It  was,  therefore,  necessary 
to  shew  the  non-payment  of  the  bill,  and  that  Sharp  returned 
it  to  the  plaintiff.  The  difficulty  has  arisen  from  the  pleas 
being  double.  It  would  have  been  sufficient  to  have  shewn 
that  a  negotiable  security  was  given  ^^  for  and  on  account" 
of  the  debt ;  Kearslake  v.  Morgan  (c) ;  Mercer  v.  Cheese  {d) ; 
but  these  pleas  allege  that  the  bill  was  received  by  the 
plaintiff  *'  in  discharge"  of  the  debt,  and  also  that  he  indorsed 

^  (a)  1  Campb.  35.  *^(d)  4   M.   &   G.   804  ;    S.  C. 

.^(6)  2  Stark.  228.  5  Scott,  N.  R.  664;  2  Dowl.  619, 

•(c)  5  T.  R.  513.  N.  S. 
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1846.  it  to  Sharp.  When  a  plea  is  double,  the  replication  may 
^^^JIJ^  put  in  issue  both  parts,  Stephen  on  Pleading  {a)  j  Cliitty  v. 
Dendy  {h).  If  the  replication  had  merely  traversed  the 
allegation  that  the  bill  was  received  **  in  discharge,"  it  would 
then  have  been  said  that  there  was  an  admission  on  the 
record  that  Sharp  was  the  holder.  The  term,  "  in  dis- 
charge," does  not  amount  to  an  allegation  of  "satisfaction;" 
EmbUn  v.  Dartnell  (c) ;  Maillard  v.  Duke  of  Argyll  (d).  He 
also  cited  Frater  v.  WeUh  (e). 

Ilurlstone,  in  reply.  Admitting  the  pleas  to  be  double, 
the  plaintiff  should  have  demurred.  K  he  take  issue  upon 
them,  he  should  do  so  according  to  the  rules  of  pleading. 
The  substantial  allegation  in  the  plea  is,  that  Sharp  was 
the  holder  of  the  bill  at  the  time  of  the  commencement  of 
the  suit.  That  fact  is  denied,  by  shewing  that  the  bill  was 
returned  to  the  plaintiff,  and  that  he  was  the  holder  at  the 
commencement  of  the  suit  The  replications  should  then 
have  concluded  with  an  "  absque  hoc  that  Sharp  was  the 
holder  of  the  bill,  modo  et  formL"  The  replications  confess 
that  Sharp  was  the  holder  of  the  bill,  and  then  argumenta- 
tively  deny  the  fact,  by  alleging  that  the  plaintiff  was  the 
holder. 

Parke,  B. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment  on  the  two  first  pleas. 

The  first  question  is  as  to  the  validity  of  the  replications 
to  these  pleas.  The  replications  are,  "  that  in  consideration 
that  the  defendant,-  with  the  assent  of  Graves  and  Co.,  at  the 
request  of  the  plaintiff,  would  suffer  and  permit  the  plaintiff 
to  have  and  receive  of  and  from  Graves  and  Co.,  so  much 
of  the  instalments  as  should  amount  to  the  sum  of  money  in 
the  bill  specified,  the  plaintiff  did  not  agree  to  accept,  re- 

(a)  Page  313,  6th  ed.  .^  (d)  Ante,  vol.  1,  p.  636;  S.  C. 

Ab)  3  A.  &  E.  319 ;  S.  C.  4  N.      6  Scott,  N.  R.  938 ;  6  M.  &  G  40. 

&  M.  842.  yie)  9  Dowl.  754 ;  S.  C.  8  M. 

(c)  Ante,  vol.  1,  p.  591.  &  W;  629- 
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ceive,  and  take  payment  of  the  bill  out  of  such  instalments."  1846. 
Those  being  the  replications,  I  think  that  the  special  de-  kkxIp 
murrers  are  well  founded.  The  form  in  which  the  agree- 
ment stated  in  the  pleas  is  attempted  to  be  denied  is 
ambiguous.  The  replications  should  have  travened  the 
agreement  in  express  terms.  Here  it  is  impossible  to  say 
whether  the  plaintiff  means  to  put  in  issue  the  agreement  or 
the  consideration,  or  both. 

I  am  also  of  opinion  that  the  two  first  pleas  are  bad. 
They  contain  no  averment  that  Graves  and  Co.  consented 
to  be  the  debtors  of  the  plaintiff  instead  of  the  defendant, 
which  allegation  is  necessary  to  make  the  pleas  good.  If, 
indeed,  there  were  an  agreement  between  the  three  parties, 
by  which  Graves  and  Co.  consented  to  substitute  themselves 
as  debtors  to  the  plaintiff,  the  plea  would  have  been  a 
perfectly  good  answer  without  any  allegation  of  payment 
But  the  plea  does  not  amount  to  that  It  merely  uses  the 
words,  '<  with  the  assent  of  Graves  and  Co.,"  which  is 
ambiguous;  and  there  is  nothing  equivalent  to  an  express 
aUi^ation  that  Graves  and  Co.  agreed  to  pay  the  plaintiff 
the  amount  of  the  bill  out  of  the  instalments.  It  is  sought 
to  support  the  plea  to  the  first  count,  on  the  ground  that  a 
bill  of  exchange  stands  on  a  different  footing  from  an 
ordinary  debt,  and  may  be  discharged  by  parol.  But  the 
law-merchant  requires  a  distinct  waiver  of  the  obligation  of 
the  acceptor.  This  plea  only  attempts  to  sec  up  another 
person  as  the  debtor,  and  does  not  shew  any  express 
dischaige  of  the  obligation  of  the  acceptor. 

The  other  pleas  are  framed  with  great  art  The  first 
question  which  arises  is,  whether  the  averment  that  the 
plaintiff  received  the  bill  'Mn  dischaige"  means  that  the  bill 
was  delivered  in  full  satisfaction  and  discharge  of  the  debt ; 
if  so,  the  debt  would  have  been  altogether  discharged,  and 
the  rest  of  the  pleas  would  have  been  immateriaL  Mr. 
Brown  has  aigued  that  the  word  '^  discharge"  imports  no 
more  than  that  the  bill  was  given  ^*  for  and  on  account  of" 
the  debt,  and  therefore  no  payment  I  think  that  that  is 
the  true  construction  of  the  pleas.  Then  the  pleas  contain  a 
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1840.       double  answer,  ioasmuch  as  they  shew  the  delivery  of  a 
Kemf        negotiable  instrument  for  and  on  account  of  the  debt,  and 
9,  also  that  the  plaintiff  indorsed  it  to  Sharp.     The  question 

is,  whether  that  is  properly  replied  to.  With  respect  to  the 
first  part  of  the  pleas  the  replications  say  nothing ;  but  they 
answer  both  parts  collectively,  by  shewing  that  the  bill  was 
dishonoured  and  returned  by  Sharp,  the  one  plea  alleging 
that  Sharp  was  the  holder,  and  the  other  that  there  was  a 
payment  to  him.  On  the  part  of  the  defendant,  it  is  said 
that  the  replications  do  not  confess  and  avoid  the  averment 
that  Sharp  was  the  holder  of  the  bilL  It  seems  to  me  that 
they  do  not,  and  that  they  ought  to  have  concluded  with  a 
formal  traverse  that  Sharp  was  the  holder  of  the  bill. 
There  will,  therefore,  be  judgment  for  the  defendant  on  the 
demurrers  to  the  replications  to  the  eighth  and  ninth  pleas. 

Alderson,  B. — I  am  of  the  same  opinion.  The  repli- 
cations to  the  two  first  pleas  are  clearly  bad.  They  leave  it 
perfectly  doubtful  whether  the  consideration  is  admitted  or 
denied.  They  may  mean  either  that  the  plaintiff  did  not 
agree,  or  that  he  did  not  upon  that  consideration  agree. 

RoLFE,  B.,  concurred. 

Judgment  for  the  Plaintiff  on  the  two  first  pleas ; 
and  for  the  Defendant  on  the  other  pleas. 


«/e    /S'j??tf11r^j^a  Culverwell v.  Nugee. 

In  order  to       A.  RULE  had  been  obtained,  calling  on  the  defendant  to 

8tatute*of        ^^^  cause  why  the  plaintiff  should  not  be  at  liberty  to 

tihJTcowt^      amend  the  alias  and  pluries  writs  of  summons,  by  indorsing 

will  allow         thereon  the  day  of  the  date  of  the  first  writ  of  summons, 
an  alias  and  ,    ,  _ 

pluries  writ       and  the  return  thereto. 

of  summons 

to  be  amended, 

by  inserting  therein  the  date  of  the  first  writ  and  return  thereto. 


NUGEE. 
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Crroy  shewed  cause.  The  Court  has  no  power  to  make  the        1846. 
proposed  amendment    The  10th  section  of  the  Uniformity   culverwrll 
of  Process  Act  (2  Wm.  4,  c.  39,)  enacts,  "  that  no  writ 
issued  by  the  authority  of  this  act  shall  be  in  force  for  more 
than  four  calendar  months  from  the  day  of  the  date  thereof, 
including  the  day  of  such  date,  but  every  writ  of  summons 
and  capias  may  be  continued  by  alias  and  pluries,  as  the  case 
may  require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon,  or  served  therewith :  provided  always, 
that  no  first  writ  shall  be  available  to  prevent  the  operation 
of  any  statute  whereby  the  time  for  the  commencement  of 
the  action  may  be  limited,  unless  the  defendant  shall  be 
arrested  thereon  or  served  therewith,  or  proceedings  to 
or  toward  outlawry,  shall  be  had  thereupon,  or  unless  such 
writ,  and  every  writ  (if  any)  issued  in  continuation  of  a 
preceding  writ,  shall  be  returned,  non  est  inventus,  and 
entered  of  record  within  one  calendar  month  next  after  the 
expiration  thereof,  including  the  day  of  such  expiration, 
and  unless  every  writ  issued  in  continuation  of  a  preceding 
writ  shall  be  issued  within  one  such  calendar  month  after 
the  expiration  of  the  preceding  writ,  and  shall  contain  a 
memorandum  indorsed  thereon,  or  subscribed  thereto,  specifying 
ike  day  of  the  date  of  the  first  writ  and  return/*  If  the  Court 
were  to  allow  this  amendment,  they  would  in  effect  repeal 
the  above  section,  for  the  express  object  of  the  application 
is  to  save  the  Statute  of  Limitations.     [PoOock,  C.  B. — The 
case  of  Lakin  v.  Watson  {a)  is  an  authority  against  you. 
There  the  Court  allowed  a  writ  of  summons  to  be  amended 
by  inserting  the  name  of  a  co-executrix  as  a  co-plaintiff,  on 
the  ground  that  the  right  of  action  would  otherwise  have 
been  lost  by  the  Statute  of  limitations.]     In  Roberts  v. 
Bate  (&),  where  the  parties  pleaded  in  abatement  the  non- 
joinder of  a  co-contractor,  the  Court  of  King's   Bench 
refused  to  allow  the  writ  to  be  amended.    Lakin  v.  Watson 
was  cited  in  that  case,  and  also  Baker  v.  Neaver  (c),  but 

(fl)  2  Cr.  &  M.  685;   S.  C.         (c)  1   Cr.  &  M.  112;   S.  C. 
/a  DowL  633.  1  Dowl.  616. 

X(*)  6  A.  &  E.  778. 
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1846.       Lord  Denman,  C.  J.,  says,  "  Now,  I  have  every  possible 
Q^^^j^^^i^^  disposition  to  bow  to  any  decisions  adopted,  on  consideration, 
V,  by  the  Court  of  Exchequer,  or  any  other  Court ;  but  I  doubt 

the  power  of  the  Courts  to  do  any  such  thing  as  was  there 
done.  I  doubt  whether  parties  named  on  writs,  and  having, 
by  the  manner  in  which  they  are  named,  certain  defined 
rights,  are  to  be  deprived  of  them  by  an  alteration  which 
the  opposite  party  finds  necessary  in  consequence  of  his 
own  mistake."  It  must  be  admitted  that  that  decision  is  at 
variance  with  a  subsequent  case  in  this  Court ;  Brown  v. 
FuUerton  (a).  The  statute,  however,  is  express  that  no  writ 
shall  prevent  the  operation  of  the  Statute  of  Limitations, 
unless  it  specify  the  day  of  the  date  of  the  first  writ. 

WiUes  was  not  called  upon  to  support  the  rule. 

Pollock,  C.  B. — In  my  opinion  the  amendment  ought 
to  be  allowed.  The  question  depends  upon  whether  the 
Uniformity  of  Process  Act  has  taken  away  fi^m  the  Court 
the  power  to  amend  its  own  records.  We  think  noL  The 
power  of  amendment  is  inherent  in  the  Court,  if  there  be 
anything  to  amend  by.  The  rule  will,  therefore,  be 
absolute  on  payment  of  costs. 

Alderson,  B. — After  the  Uniformitv  of  Process  Act 
passed,  the  Courts  came  to  a  resolution  that  they  would  not 
in  fiiture  allow  writs  to  be  amended.  That  was  found  to  be 
productive  of  great  evil  in  cases  where  the  action  would 
otherwise  be  barred  by  the  statute.  We  therefore  thought 
it  right  to  retrace  our  steps,  and  in  such  case  to  allow  an 
amendment 

BoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

/(a)  Ante,  vol.  2,  p.  251 ;  S.  C.  13  M.  &  W.  556.  v-^ 
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AsHBT  and  Others  v.  Bateb.  «/^.  /^r^Vr^9 

Assumpsit  against  the  defendant,  as  one  of  the  di-  In  aii  actioa 

rectors  of  the  Argus  Life  Insurance  Company,  on  a  policy  the  declmtioa 

of  insurance  for  500/.  upon  the  life  of  one  Richard  Ashby.  ^[^^^' 

The  policy  contained  a  proviso  that  it  should  be  void  if  ^^^^^ 

anything  averred  by  R.  Ashby  in  a  certain  declaration  or  he  had  not 

statement,  made  and  given  by  him  to  the  directors  of  the  ^i^  eertdn 

company  previously  to  the  execution  of  the  policy,  should  J[jJJJ*Jj[Jlj^ 

be  untrue.     In  this  declaration  R.  Ashby  averred  'Uhat  (amoogit 

whiffh  wo 

he  had  not  at  any  time  been  afflicted  v^ith  spitting  of  blood,  rapture,) 
habitual  cough,  disease  of  the  lungs,  asthma,  rupture,  con-  i^  d^^dmt 
vulsions,  fits,  insanity,  vertigo,  complaint  of  the  liver,  or  ^?^jjj^^j 
with  any  other  disorder  vrhich  tends  to  the  shortening  of  wo  untrae  in 
life."    The  count  contained  the  usual  averment  that  this  that  the 
declaration  was  in  all  respects  true.  SS^liicted 

Plea.    That  the  said  declaration  or  statement  was  untrue,  with  rupture, 

ooneludinff 
to  wit  in  this,  that  the  said  R.  Ashby  at  the  time  of  the  withaven- 

making  and  signing  thereof,  had  been  and  was  afflicted  with  Repii^tioa 

rupture;  and  also  to  wit  in  this,  that  the  said  R.  Ashby  at  ^jj'^^^ji^ 

the  time,  &c.,  had  been  and  was  afflicted  with  a  certain  plajntifb  wer«r 

disorder  tending  to  the  shortening  of  life :  by  reason  whereof  begjn. 

the  said  policy  is  wholly  void.     Verification  (a).  <4.  /«t/  ^-  "''^ 

Replication  de  injuria,  upon  which  issue  was  joined. 

At  the  trial  before  CoUman^  J.,  at  the  Northamptonshire 
Spring  Assizes,  1846,  each  party  claimed  the  right  to 
begin.  The  learned  Judge  ruled  that,  inasmuch  as  the 
affirmative  of  the  issues  lay  upon  the  defendant,  he  wad 
entitled  to  begin.  A  verdict  having  been  found  for  the 
defendant,  a  rule  nisi  was  obtained  to  set  aside  the  verdict 
and  for  a  new  trial,  on  the  ground  that  the  plaintiffs  were 

(a)  There  was  a  second  plea  To  which  the  plaintiff  replied* 

that  the  policy  of  insanmce  and  traversing  the  fraud*  ftc. ;  and 

promise  in  respect  thereof  were  upon  which  replication  issue  was 

obtained    by  fraud*  covin*  and  also  joined, 
misrepresentation.     Verification. 

VOU    IV.  I>                                       D.   &   L. 
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1846.       entitled  to  begin.     Geach  ▼•  IngaU{a)  was  dted  in  support 
^^„       of  the  application. 
ttdOtlNrfl 

BAnsa.  Wkitehurst  and  Waddmgtan  shewed  cause.    The  present 

case  involves  two  questions;  firsts  whether  the  plaintiffs 
upon  these  pleadings  were  entitled  to  begin;  and,  secondly^ 
assuming  that  they  had  such  right,  whether  the  Court  will 
interfere  to  grant  a  new  trial.  The  case  of  Geack  v. 
IngaU{a)^  which  was  relied  upon  in  moving  this  rule,  is 
distinguishable ;  because  there  the  pleas  traversed  the  mate- 
rial allegations  in  the  declaration  and  concluded  to  the 
country ;  whereas  here  the  plea  introduces  new  matter,  and 
concludes  with  a  verification  to  which  the  plaintiffs  reply 
de  injuria.  It  was,  therefore,  incumbent  on  the  defendant^ 
in  the  first  instance,  to  prove  the  excuse  set  up  by  his  plea. 
The  declaration  avers  generally  that  the  statement  given 
by  the  deceased  was  true ;  the  plea  introduces  new  matter 
by  shewing  in  what  respect  it  was  fiilse,  namely,  that  die 
deceased  had  been  a£3icted  with  rupture.  Issue  having 
been  joined  on  that  fact,  the  defendant  was  bound  to  prove 
it.  If  it  be  said  that  the  plea  improperly  concluded  with 
a  verification,  then  the  plainti£Es  should  have  demurred 
specially.  By  replying  de  injurii  they  compel  the  defendant 
to  verify  the  plea.  The  true  principle  is  that  the  party  on 
whom  the  affirmative  of  an  issue  lies  is  bound  to  prove  it. 
The  Judge  at  nisi  prius  must  be  guided  by  the  form  of  the 
pleadings,  and  if  in  this  case  he  had  ruled  that  the  plaintifis 
were  entitled  to  begin,  he  would  in  effisct  have  treated  the 
pleas  as  if  they  had  concluded  to  the  country.  [Pollock,  C.  B. 
— Before  the  new  rules,  must  not  the  plaintifis  have  giv«:k 
some  evidence  of  the  truth  of  the  statements  contained  in 
the  policy  and  averred  in  the  declaration  ?]  Prima  facie 
these  statements  must  be  taken  to  be  true,  otherwise  it 
would  be  presuming  a  fi^ud.  It  would  impose  great  diffi- 
culty on  executors,  if  it  were  held  that  they  must  prove 

Aa)  14  M.  &  W.  96. 
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that  their  testator  was  not  at  any  time  afflicted  with  a       1846. 
particular  disease.     The  decisions  with  respect  to  biDs  of    *  ^^^^  ' 
exchange  are  analc^ous  to  the  present  question,  and  it  has     *^  Otbera 
been  held,  that  where  the  acceptor  of  a  bill  pleads  that  it       Batbs. 
was  accepted  without  oonnderation,  and  the  plaintiff  replies 
that  it  was  accepted  for  a  good  consideration,  the  onus  of 
proof  lies    on   the    defendant;    Baiky   ▼•   CaiteraU(a)4 
Seccmdly,  admitting  that  the  plaintifi  were  in  strictness 
entitled  to  begin,  the  Court  will  not  direct  a  new  trial 
merely  on  account  of  the  erroneous  ruling  of  the  Judge 
in  that  respect,  the  whole  evidence  having  been  fitirly  laid 
before  the  jury.    It  is  a  mere  point  of  practice,  on  which 
the  Judge  at  nisi  prius  is  to  exercise  his  discretion* 

Bunfretf  and  MeOar  in  support  of  the  rule.  The  plains 
ti£b  were  entitled  to  begin.  The  truth  of  the  statements 
contained  in  the  policy  was  the  basis  of  the  contract  It 
makes  no  difference  that  the  [dea  improperly  concludes 
with  a  verification.  The  informal  mode  of  pleading  cannot 
destroy  the  plaintiffs*  right  to  begin^  or  render  that  imma-> 
teiial  which  is  in  fact  an  essential  part  of  the  plaintiffi^ 
pioo£  On  issues  joined  in  an  action  on  a  charter-party^ 
that  the  defendant  did  furnish  suffident  cargo,  and  that  the 
plainti£b  refused,  after  notice,  to  receive  the  cargo  offered^ 
it  was  ruled  by  Atderton,  B.,  that  the  plaintifis  were  entitled 
to  begin ;  Sidffufay  v.  JBtobank  (b).  There  the  true  test  is 
admitted  to  be  this,  which  party  would  be  entitled  to  the 
verdict  if  no  evidence  were  given  on  either  side  ?  In 
Buckman  v.  Perfde{c)^  which  was  a  similar  action  to  the 
present.  Lord  Abingery  0.  B.,  says,  *'  the  plaintiff  must  give 
some  evidence  that  the  life  was  in  an  insurable  state. 
Before  the  new  rules,  that  must  have  been  shewn  under 
the  general  issue,  and  when  an  issue  is  now  taken  upon  it, 
the  plaintiff  must  equally  prove  it."  BauyHns  v.  Desbrough  (d) 

/(a)  1  M.  k  Rob.  379.  (<!)  8  C.  &  P.  321 ;  S.  C.  2  M. 

•(6)  2  M.  &  Rob.  217.  &  Rob.  70.  ^^ 

(c)  3M.  &W.  510. 
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1846.  is  precisely  in  point  That  was  an  action  on  a  life  policy, 
^^^^  to  which  the  defendant  pleaded  that  the  declaration  con- 
and  Othen  tained  in  the  policy  was  untrue  in  this ;  that  the  insured 
Bates.  was  not  in  good  health.  The  plaintiff  replied  that  the 
declaration  on  the  policy  was  true»  and  that  the  party  was 
in  good  health;  and  on  those  pleadings  Lord  Dmman, 
C.  J.,  ruled  that  the  plaintiff  was  entitled  to  begin.  This 
question  was  fully  considered  in  the  case  of  Mercer  ▼. 
Whatt  (a),  where  Lord  Dewnan,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  <^the  natural  course  would 
seem  to  be  that  the  plaintiff  should  bring  his  own  cause  of 
complaint  before  the  Court  and  jury,  in  every  case  where 
he  has  any  thing  to  prove  either  ais  to  the  facts  necessary 
for  his  obtaining  a  verdict,  or  as  to  the  amount  of  damage 
to  which  he  conceives  the  proof  of  such  facts  may  entitle 
him**"  The  statement  in  the  policy  is  in  the  nature  of  a 
warranty,  the  truth  of  which  is  a  condition  precedent  to 
the  plainti£b*  right  to  recover ;  Marshall  an  Insurance,  voL  2, 
p.  775,  3nf  ed.  Secondly,  assuming  that  the  plainti£b  were 
entitled  to  begin,  the  authorities  have  established  that  the 
Court  in  banc  will  interfere  to  correct  the  erroneous  ruling 
of  the  Judge  at  nisi  prius;  Huckman  v.  Femie{b)i  Geach 
V,  Ligall  (c) ;  Mercer  v.  fVhalL 

FiHAAXSKf  C.  B. — The  rule  must  be  absolute  for  a  new 
trial  The  action  is  brought  on  a  policy  of  insurance  on 
the  life  of  Richard  Ashby.  The  policy,  which  was  set  out 
in  the  declaration,  contained  a  statement  by  Richard  Ashby 
that  certain  matters  were  true,  and  the  validity  of  the 
policy  depended  upon  the  truth  of  those  matters.  It  was 
averred  in  the  declaration  that  the  statement  was  true ;  and 
I  think  that  before  the  new  rules,  upon  a  plea  of  the  general 
issue,  it  would  have  been  incumbent  on  the  plaintiffs  to  have 
given  same,  though  perhaps  very  slight,  evidence  of  the  truth 

Aa)  6  a  B.  468.  ^(c)  14  M.  &  W.  95. 

/(*)  3  M.  &  W.  605. 


TMNITY  TBBU,   9  V1CT\  37 

of  that  statement.  The  present  plea  was  under  the  new  rules,  1 846. 
the  object  of  which  is  to  give  the  opposite  party  distinct  Abhby 
notice  of  the  defence  intended  to  be  set  up  at  the  trial.  "^  Othen. 
N0W9  the  defendant  by  his  plea  in  substance  negatived  one  Batei. 
of  the  statements  contained  in  the  policy,  and  averred  in 
the  declaration  to  be  true.  He  might  have  simply  denied 
the  allegation,  and  concluded  to  the  country;  instead  of 
which  he  pleads  in  a  more  special  manner,  and  concludes 
with  a  verification.  But  it  seems  to  me,  that  thoi^h  he 
concludes  with  a  verification,  he  does  not  alter  the  sub- 
stance of  his  plea.  It  is  merely  an  informal  traverse,  and 
might  have  been  open  to  a  special  demurrer,  if  the  plaintifls 
had  thought  fit  to  complain  of  it;  but  it  cannot  make  any 
difierence  as  to  the  right  to  begin.  This  being  then  an 
action  on  a  life  policy,  containing  a  statement  which  the 
plaintifls  aver  to  be  true,  and  which  is  denied  to  be  true 
by  the  defendant,  it  seems  to  me  that  some  evidence  of  the 
truth  was  required,  and  that  the  plaintifls  were  entitled  to 
b^n.  The  case  of  Geach  v.  IngaU{a)  is  a  direct  authority 
for  that;  and  the  only  question  in  this  case  is,  whether  the 
circumstance  of  the  plea  concluding  with  a  verification 
instead  of  to  the  country  makes  any  difierence,  so  as  to 
cast  the  burthen  of  proof  upon  the  defendant  instead  of  upon 
the  pldntifls.  After  the  best  consideration  which  I  can  give 
the  case,  it  appears  to  me  to  make  no  difference  whatever; 
and  that  whether  there  be  a  simple  traverse  upon  which 
issue  is  taken,  or  whether  there  be  a  traverse  with  a 
verification  to  which  de  injuri&  is  pleaded,  it  is  in  effect 
the  same ;  the  plaintiffs  have  a  right  to  begin,  inasmuch  as 
the  declaration  alleges  a  material  fact  which  the  plea  does 
not  admit,  and  which  must  therefore  be  supported  by  some 
evidence.  Since  then  the  plaintifls  had  a  right  to  begin, 
the  next  question  is,  what  is  to  be  the  eflect  of  their 
having  been  deprived  of  that  right  by  the  ruling  of  the 
learned  Judge  at  the  trial  ?   \  own  it  appears  to  me  of  great 

/(a)  14M.&  W.  95. 
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1846.  importance  that  the  question  as  to  the  r%ht  to  begin 
Abhby  should  be  correctly  decided.  I  think  that  there  is  no  one 
•ad  Others  acquainted  with  the  business  of  nisi  prius»  but  must  fully 
Bates.  concur  in  this  view.  It  frequently  happens  that  the  issue 
of  a  cause  will,  in  a  great  measure,  depend  upon  which 
party  begins,  and  therefore  it  is  important  to  take  care  that 
the  party  who  has  the  right  should  begin;  and  if  he  has 
been  deprived  of  that  right,  the  Court  should,  in  a  case 
where  the  address  of  counsel  may  very  materially  a£Rsct  the 
decision  at  nisi  prius,  correct  the  erroneous  ruling  of  the 
Judge.  There  are  cases  in  which  it  may  be  a  matter  of 
discretion,  and  not  of  right.  But  exercising  the  best  judg- 
ment which  I  can  upon  the  subject,  I  own  it  iq^ypears  to 
me  that  the  plaintiffs  were  entitied  to  begin,  and  that  there 
was  a  mistake  at  nisi  prius — a  miscarriage — in  holdmg  that 
they  were  not  entitled  to  b^in ;  and  we  think  it  is  possible, 
that  in  consequence  of  the  plaintiflb  being  deprived  of  that 
right,  their  case  may  have  been  materially  affected.  We 
therefore  think  there  ought  to  be  a  new  trial,  that  the 
plaintiS  may  have  the  fiill  exercise  of  that  right. 

Aldbbson,  B, — ^I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute,  though  I  have  had  some  hesitation  as  to  the 
second  point.  The  declaration  contains  an  averment  by 
firhich  the  plaintifis  appear  to  me  to  assert  the  truth  of  the 
statement  or  declaration  made  as  the  basis  of  the  contract 
with  the  ipsurance  office.  The  plea  in  truth  amounts 
to  no  more  than  this: — that  whereas  you,  the  plaintifis, 
have  stated  that  the  whole  of  the  declaration  is  true,  and 
admitting  that  the  greater  part  of  it  is  true,  I,  the  defendant, 
put  you  to  prove  the  truth  of  that  part  of  it  in  which  the 
insured  allied  that  he  was  not,  at  the  time  this  insurance 
was  effected,  afflicted  with  rupture.  That  is  the  issue  to  be 
tried,  and  that  is  an  issue,  the  Ifirst  assertion  of  which  was 
made  by  the  plaintiflb.  A  contradiction  is  made  by  the 
defendant,  and  the  issue  joined  is  really  whether  that  state- 
p^ent  in  the  declaration  is  true.     If  that  be  so,  it  is  for  the 


TBINITT  TERM,  9  VICT.  39 

plaintifis  to  pnnre  the  truth  of  that  statemeDt,  and  the  only  1846. 
difficulty  which  has  arisen  in  this  case  has  arisen  from  the  Ashby 
manner  in  which  the  defendant  has  pleaded,  namely,  by  •»<!  Others 
concluding  with  a  verification  instead  of  going  to  the  Bates. 
coontiy.  If  this  plea  had  concluded  to  the  countiy,  it 
would  have  been  exactly  the  case  of  Geach  v.  IngdU{a). 
In  substance  it  is  precisely  the  same.  Looking  then  to  the 
substance  rather  than  to  the  form,  on  die  authority  cS 
Bmctms  v.  Detbrougk  (h)^  which  seems  to  have  adopted 
that  rule,  and  availing  myself  of  the  authority  of  that  case^ 
I  think,  that  notwithstanding  the  termination  of  the  plea 
with  a  verification,  and  the  plaintifis  taking  issue  upon  it, 
by  replying  de  injuria,  the  issue  is  in  truth  upon  the  plain- 
tifis, and  not  upon  the  defendant.  It  is  exactly  the  case  of 
Geadi  v.  IngaJl^  and  I  do  not  think  that  the  form  of  the 
issue  makes  any  difference.  I  therefore  think  that  the 
plaintiA  vere  entitled  to  begin.  But  with  respect  to  the 
second  pointy  whether  or  not  we  are  to  grant  a  new  trial  on 
that  ground,  I  entertain  considerable  doubt;  because  really, 
though  I  fiilly  participate  in  what  the  Lord  Chief  Baron 
has  said  as  to  the  advantage  in  some  cases  of  the  right  to 
begin,  I  cannot  but  see  that  in  this  case  the  defendant  had 
thrown  upon  him  a  laiger  amount  of  proof  than  he  ought 
to  have  had ;  for  all  he  was  bound  to  do,  according  to  my 
view  of  the  case,  was  to  shew  that  it  was  doubtfiil  whether 
the  plaintifis'  declaration  was  true :  whereas  the  juiy  have 
been  called  upon  to  find  for  the  plaintifis,  unless  the  de- 
fendant shewed  the  declaration  to  be  untrue.  Therefore  the 
defendant  has  had  more  thrown  upon  him  than  he  ought 
to  have  had,  and  the  plainti&  have  had  a  greater  advantage 
pven  them;  and  yet  they  complain :  and  we  are  to  under- 
stand that  the  speech  of  counsel  at  the  beginning  and  at 
the  end  is  of  more  importance  than  the  question  whether 
or  not  the  defendant  has  had  thrown  upon  him  greater 

^a)  14  M.  &  W.  96.  (6)  8  C.  &  P.  321, 
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1846.  weight  of  proof  than  he  ought  to  have  had.  On  the 
whole,  however,  I  agree  that  the  rule  must  be  made 
absolute. 

RoLFB,  B. — I  concur  with  the  Lord  Chief  Baron  and 
my  Brother  Alderson  in  thinking  there  must  be  a  new  trial, 
but  I  must  say  that  I  concur  in  their  opinion  with  extreme 
reluctance.  I  very  much  regret  that  questions  as  to  the 
right  to  begin  at  nisi  prius  should  ever  be  made,  per  se,  a 
ground  for  granting  a  new  triaL  I  consider  it  a  sort  of 
scandal  to  the  administration  of  justice.  I  must  confess,  if 
the  Courts  had  laid  down  some  general  doctrine  that  the 
discretion  of  the  Judge  must  be  conclusive,  I  should  have 
thought  it  much  better.  It  would  always  have  been  liable 
to  this,  that  if  from  one  party  beginning,  or  from  any  other 
cause,  the  verdict  were  unsatisfactory  to  the  Judge,  and 
ultimately  to  the  Court,  then  a  new  trial  would  be  granted. 
It  appears  to  me,  that  if  the  evidence  is  satisfactory,  there 
is  no  ground  for  trying  the  cause  again,  merely  because  the 
defendant  began,  or  because  the  plainti£b  began ;  any  more 
than  because  the  cause  was  taken  very  late  in  the  day,  when 
all  parties  were  tired,  or  from  numerous  other  causes.  But 
this  is  merely  a  present  opinion  of  my  own,  and  I  must  say, 
that  where  it  is  clearly  made  out  that  the  proper  course  has 
not  been  taken,  and  that  injustice  might  have  been  done 
thereby,  the  Court  is  bound  to  interfere.  Is  this  then  a 
case  in  which  the  plaintiflb  had  a  right  to  begin?  and  if 
they  had  a  right  to  begin,  ought  the  Court  to  interfere  to 
grant  a  new  trial  ?  I  confess  that  I  had  at  first  great  doubt 
whether  it  was  a  case  in  which  the  plaintifls  were  entitled 
to  begin ;  that  doubt,  however,  has  given  way  in  the  course 
of  the  argument.  There  is  an  averment  in  the  declaration 
that  the  statement  made  to  the  office  was  true,  and,  looking 
at  the  policy,  I  think  that  the  truth  of  that  statement  was 
a  condition  precedent  which  it  was  necessary  for  the  plain- 
(i&  to  aver  aqd  make  out  in  proof,  before  they  were  entitled 
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to  recover.  They  aver,  in  fact,  that  at;ertdD  statement  is  1846. 
true — that  is,  in  substance,  that  Ashby  had  not  been 
afflicted  with  spitting  of  blood,  that  he  had  not  had  rupture, 
or  the  other  maladies*  specified.  The  defendant  in  sub- 
stance says,  that  the  statement  is  not  true,  for  the  insured 
had  been  afflicted  with  rupture.  That  being  so,  the 
burthen,  I  apprehend,  b  thrown  upon  the  plaintifis  of 
banning  in  the  first  pkce  to  address  the  jury ;  and,  if 
they  have  that  right,  there  ought  to  be  a  new  trial,  for  I 
own  that  this  was  a  case  in  which  it  is  extremely  probable 
some  injustice  may  have  been  done  by  a  contrary  course 
having  been  adopted. 

Platt,  B. — It  seems  to  roe,  also,  that  there  ought  to  be 
a  new  trial.  But  I  do  not  altogether  agree  with  my  learned 
Brother  Rolfe  with  regard  to  applications  of  this  kind.  I 
think  that  it  is  of  the  last  importance  that  the  discretion  of 
a  Judge  exercised  at  nbi  prius  should  be  revised  in  the 
most  extensive  manner  by  the  greater  wisdom  of  the  Court 
from  which  the  record  emanates;  and  whatever  may  be 
the  misdirection,  whether  it  be  such  as  may  place  one 
party  in  an  unfortunate  position  from  not  having  his  case 
property  discussed  before  the  jury,  or  any  other ;  it  certainly 
appears  to  me  most  proper  that  the  jurisdiction  of  the 
Court  should  be  exercised,  in  order  to  prevent  injustice. 
This  is  an  action  upon  a  life  insurance,  the  basis  of  which 
is  the  truth  of  the  statement  contained  in  the  policy — it  is 
so  averred,  and  what  can  more  clearly  point  to  the  truth 
of  the  statement  than  a  general  averment  that  the  statement 
so  particularly  set  forth  is  true?  The  defendant  in  sub- 
stance negatives  that  averment,  though  he  does  so  in  a 
positive  shape ;  and  puts  the  plaintiffi  to  prove  it.  It  seems 
U>  me,  that  in  this  case  the  substantial  question  to  be  tried 
was,  whether  the  statement  which  was  the  basis  of  the 
contract  was  true.  Every  one  of  any  experience  at  nisi 
prius  knows  where  real  damages  are  sought  to  be  recovered. 
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1846. 
' ^- 

ASHBY 

•nd  Others 
Bates. 


what  the  effect  of  the  first  and  last  word  is ;  and,  as  the 
platntifis  were  entitled  to  begin  and  did  not  b^in,  I  think 


a  new  trial  should  be  granted 


Rule  absolute. 


Into  ■cUon 
of  troTOT,  the 


Braham  v.  Watkins. 

Trover  for  certain  goods,  &c. 
The    defendant    pleaded,   thirdly,  that    the   supposed 

Sm  supposed  grievance  was  committed  after  the  passing  of  a  certain 
act  of  Parliament,  &c.,  (7  &  8  Vict.  c.  19),  intituled  "  An 
Act  for  regulating  the  Bailifis  of  Inferior  Courts,*  and 
within  the  jurisdiction  of  the  inferior  Court  hereinafter 
mentioned ;  and  that  before  and  at  the  time  of  the  com- 
mitting of  the  said  supposed  grievance,  the  defendant 
had  been  duly  appointed  to  act  as  bailiff  in  execution  of 
the  process  of  the  Court  of  the  Tolsey  of  the  city  and 

Ij^iSSllj!^  county  of  Bristol,  which  said  Court,  then  and  at  the  time 
of  the  passing  of  the  said  act  of  Parliament  had,  and  still 


grievance  was 
oommitted 
after  the 
passing  of  the 
/7&flVict. 
c.  19,  m- 
titaled  •*  An 
Act  for  reffiu 

1_^ l.^2t». 


latinffbaili 
of  Inrerlar 
Courts:"  that 
the  defendant 


act  as  bailiff 
in  execntioii 

of  the  process    has,  by  charter,  jurisdiction  for  the  recovery  of  debts  and 
Coortof^    ^    damages  in  personal  actions  arising  within  the  city-  and 


of  the  Tolsey 

OMut'haliL  br  ^^'^^^J  aforesaid :  and  that  the  defendant  then  became,  and 
'^'-^—  --- '-  from  thence  until  the  committing  of  the  said  supposed 
grievance  was,  a  bailiff  of  the  said  Court,  and  that  the 
supposed  grievance  was  a  thing  done  by  the  defendant  in 
pursuance  of  his  duty  as  such  bailiff;  and  that  no  notice 
in  writing  of  this  action  was  given  to  the  defendant  one 
calendar  month  before  the  commencement  of  the  action, 
as  required  by  the  statute  in  such  case  made  and  provided. 
Verification. 


charter,  juris- 
diction for 
the  recorery 
of  debts;  ud 
that  the 
defendant 
then  became, 
and  at  the 
time  of  com- 
mittingthe 
supposed 
grievance  was, 
a  bailiff  of  the 
Court,  and 
that  the 

supposed  grieyance  was  a  thi 
of  action  was  given :  Held  si 
he  was  bailiff  de  facto. 


done  in 


ice  of  his  duty  as  such  bailiff,  and  that  no  notice 
that  the  defendant  was  justified,  on  the  ground  that 


A  demurrer  to  a  plea  stated  in  the  body  of  it,  and  also  in  the  margin,  *'  that  the  plea  was 
insufficient  for  the  like  grounds  of  objection  as  those  taken  to  a  former  pica :"  Heki  a  sufficient 
sutcment  of  the  special  causes  of  demurrer. 
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"^  The  fourth  plea  was  similar  to  the  above,  except  in        1846. 
stating  that  the  cause  of  action  did  not  accrue  to  the      braham 
plaintiff  within  three  months  next  before  the  commence-     ^  »• 

-   ,  .  WaTIINB. 

ment  of  the  suit, 

%)ecial  demurrer  to  the  third  plea,  assigning  for  cause 
that  it  did  not  appear  in  or  by  the  said  plea  that  the 
defendant  was  a  bailiff  appointed  by  the  Judge  of  the 
inferior  Court,  or  under  the  provisions  or  after  the  passing 
of  the  7  &  8  Vict  c.  19:  that  the  jurisdiction  of  the  siud 
Court  was  not  shewn,  nor  its  charter  described :  and  that 
the  circumstances  constituting  the  alleged  duty  of  the 
defendant  as  bailiff  were  not  set  forth. 

There  was  also  a  special  demurrer  to  the  fourth  plea; 
and  the  causes  assigned  in  the  body  of  the  demurrer,  and 
abo  in  the  maigin  thefeoi^  were,  **  that  the  plea  is  in- 
sufiident,  upon  the  like  grounds  of  objection  as  those  taken 
to  the  third  plea.** 

Crawder,  in  support  of  the  demurrers.  The  pleas  are 
bad  for  the  grounds  assigned.  It  is  not  sufficient  to  allege 
that  the  defendant  was  ^'duly"  appointed  bailiff,  without, 
stating  the  date  of  his  appointment ;  or  that  it  took  place 
after  the  passing  of  the  7  &  8  Vict  c  19 ;  or  that  it  was 
made  by  a  Judge  of  the  Court,  in  conformity  with  that  act 
Where  the  plaintiff  declared  on  a  bond  for  the  performance 
of  an  award  '<  so  as  it  was  made  in  writing  under  the  hands 
of  the  arbitrators,"  and  the  declaration  averred  that  the 
aibitratora  did  in  due  manner  duly  make  their  award,  it 
was  held  insufficient,  for  not  alleging  that  it  was  under 
their  hands ;  JEverard  v.  Paienoti  (a).  So  where  a  return 
to  a  mandamus  to  restore  to  the  office  of  buigess  stated 
that  the  prosecutor  was  not  duly  elected,  it  was  held 
insufficient ;  Rex  v.  Mayor  of  Lyme  Regis  (6).  Secondly, 
the  jurisdiction  of  the  Court  does  not  sufficiently  appelur,  nor 
is  its  charter  described.     As  the  statute  does  not  recognise 

{a)  2  Marsh.  304 ;  S.  C.  6  Taunt.  645.  -^  ^(*)  1  Doug.  79. 
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IH46.  the  charter,  the  Court  cannot  take  judicial  notice  of  it; 
7%«  Mayor  of  Benoick  v.  Shanks  (a).  Thirdly,  the  duty 
of  the  bailiff  is  not  set  out,  nor  does  it  appear  that  the  act 
complained  of  was  done  in  pursuance  of  his  duty  as  bailiff. 
The  plea  should  have  stated  in  what  way  he  was  acting  as 
bailiff;  CoUett  ▼•  Lard  Keith  {b) ;  Feck  v.  Boyes  (c> 

WUkSf  condi.  The  pleas  are  good,  or,  at  all  events, 
the  fourth  plea  is  good  on  general  demurrer,  which  this 
must  be  taken  to  be,  since  the  causes  of  demurrer  are  not 
'^specially  and  particularly  set  down"  as  required  by  the 
statutes  27  Eliz.  c.  5,  s.  1,  and  4  &  5  Ann.  c  16.  In 
addition  there  is  no  compliance  with  the  Reg.  Gen.,  Hilary 
Term,  4  Wm.  4,  L  r.  2,  which  requires,  ^*  that  in  the  margin 
of  every  demurrer,  before  it  is  signed  by  counsel,  some 
matter  of  law  intended  to  be  argued  shall  be  stated." 

Alderson,  B. — We  have  held  it  a  sufficient  compliance 
with  that  rule  to  state  in  the  margin  of  the  demurrer  that 
the  points  intended  to  be  argued  are  those  specially  assigned 
as  causes  of  demurred 

WiUes.  The  pleas  are  good  even  on  special  demurrer. 
The  allegation  that  the  defendant  was  bailiff  at  the  time  of 
the  commission  of  the  act  complained  of  is  sufficient,  without 
shewing  that  he  was  appointed  by  the  Judge  of  the  Court, 
for  his  appomtment  is  implied  fix>m  the  fact  of  his  being 
bailiff.  A  party  is  not  bound  to  state  in  his  pleading  more 
than  he  would  be  compelled  to  prove  in  order  to  establish 
his  justification.  In  the  present  case  it  would  be  enough 
to  prove  that  the  defendant  was  bailiff  de  facto,  and  that 
the  act  in  question  was  done  afler  the  passing  of  the^ 
statute.  Thirdly,  the  defendant  was  not  bound  to  set  out 
the  charter,  as  he  was  merely  an  officer  of  the  Court,  and 

/(a)  3   Bing.   459;    S.   C.   11  (c)  7  Scott,  N.  R.  436;  S.  C. 

Moore,  372.  6  M*  &  G.  7'lQ- 

/(6>  2  East,  260. 
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could  have  no  means  of  ascertaining  its  contents;  BueUey  1846. 
V.  Kee  Thomas  (a) ;  Stephen  an  Fkadingt  p.  397,  4<ft  edL ,' 
Rogers  t.  Brovme(b).  Fourthly,  the  plea  distinctly  alleges 
that  the  act  was  done  by  the  defendant  in  pursuance  of  his 
do^  as  such  bailiff,  which  is  sufficient,  without  stating  the 
nature  of  the  particular  duty. 

Crmoder  replied. 

Cur.  adt.  tulL 

The  judgment  of  the  Court  was  delivered  by 
Pollock,  C.  B. — In  this  case  our  judgment  will  be  for 
the  defendant  The  question  arose  on  the  7  &  8  Vict,  c  1&, 
intituled,  ^  An  Act  for  regulating  the  Bailifis  of  Inferior 
Courts."  We  think  that  the  defendant  is  justified  on  the 
ground  that  he  was  a  bailiff  de  facto.  The  act  of  Par- 
liament says,  in  section  4,  that  *^  if  any  bailiff"  shall  be 
guilty  of  extortion,  &c ;  and  in  section  8,  that  actions 
commenced  against  *'any  bailiff"  shall  be  commenced 
within  a  certain  time,  &c.  We  think  the  words  *'  any 
bailiff"  apply  to  the  defendant  In  Hughes  v.  BucKland 
and  Another  (c)  we  had  to  consider  the  meaning  of  the 
words  '^  any  person." 

Judgment  for  Defendant. 

(a)  Pkrwd.  118.  .^  (c)  Ante,  voL  3,  p.  703 ;  S.  C. 

(b)  Hayes  Exch.  Rep.  (Irish)      16  M.  &  W.  346.  ^^ 
487. 


Jacmon  and  Wife  v.  Smithson.  ^^  m:  ihy^^, 

M.  HE  declaration  stated  that  the  defendant  heretofore,  to  A  deolantioii 
wit,  on,  &C.,  and  from  thence  until  and  at  the  time  of  the  thelefendaiit 
injuiy  and  damage  being  sustained  by  the  said  Ann  as  ^!?^^ 

well  knowing 
that  the  Mitf 
ram  was  aocortomed  to  batt  tnd  iijiire  mankind,  and  that  whilst  the  defendant  kept  the  same, 
it  did  bvtt  and  gore  the  wife  of  the  plaintiff:  Hdd,  on  motion  m  arrest  of  jodspnent,  that  the 
dedvatioB  wns  tofleient»  without  aremag  that  the  defendant  fMyK^iM^  kept  the  ram. 
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1846.       hereinafter  mentioned,  wrongfully  and  injoriooaly  (Ud  keep 
^'J^^^^^    A  certain  nun,  he  the  defendant  during  all  that  time  well 
«•  knowing  that  the  said  nun  then  was,  and  continued  to  be, 

prone  and  used  and  accustomed  to  attack,  butt,  and  injure 
mankind,  and  which  said  ram,  afterwards  and  whikt  the 
defendant  so  kept  the  same  as  aforesaid^  to  wit,  onj  &c.,  by 
reason  of  the  premises,  did  then  attack,  butt,  and  gore  the 
said  Ann,  and  cast  and  throw  her  down  to  and  upon  the 
ground  divers,  to  wit,  five  times,  and  thereby  the  said  Ann 
was  then  greatiy  hurt,  &c 

The  defendant  pleaded  not  guilty,  with  other  pleas  upon 
which  issues  were  joined ;  and,  at  the  trial,  hetoxe  Lord 
Denmanj  C.  J.,  at  the  Maidstone  Summer  Assises^  a  verdict 
was  found  for  the  plaintifi^,  with  102.  damages* 

Shee^  Serjt,  had  obtained  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested,  on  the  ground  that  the 
declaration  was  defective,  in  not  aBej^ng  that  the  defendant 
negUgenlly  kept  the  ram. 

Mtmiagu  Chamben  and  Braum  shewed  cause.  The 
declaration  is  sufficient  A  person  who  keeps  a  tame 
animal,  which  he  knows  to  be  mischievous^  is  liable  for  the 
injury  which  it  does  to  another,  unless  the  latter  might,  by 
common  care,  have  avoided  the  animal;  Curtis  v.  MUU  (a). 
This  declaration  alleges  that  the  defendant  wrongfully  and 
injuriously  kept  the  ram,  knowing  it  to  be  prone  and 
accustomed  to  attack  and  injure  mankind.  The  gist  of 
the  action  is  the  keeping  of  the  animal  after  k$um>ledge  of 
its  mischievous  propensities  ;  Com.  Dig.  tit  "  Fkader^ 
(2  P.  2);  Jenhim  v.  Turner  {)))\  Smith  v.  Pelah{c).  The 
precedents,  both  ancient  and  modem,  merely  state  the 
ferocity  of  the  animal  and  the  knowledge  of  the  defendant, 
without  any  allegation  of  negligence  or  want  of  care.     In 


(a)  5  C.  &  P.  489.  2  Salk.  662. 

/{h)  1  Ld.  Raym.  109;  S.  C.      •  (c)  2  Stra.  1364. 
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the  BeffisUr  Bremnn,  kl  110  b,  111,  three  {HrecedentB  of       1S46. 

writs  are  grreUf  one  for  keeping  a  dog  accustomed  to     *j][^l^J|^ 

bite  sheep^  another  for  keeping  a  dc^  accustomed  to  bite  »• 

mankind,  and  a  third  for  keeping  a  boar,  aocuBtomcd  to 

attack  and  wound  other  animals;  but  none  contains  any 

allegaticm  of  negligence  on  the  part  of  the  plaintiff.    It  is 

the  same  with  the  [Nreoedent  in  Cropper  ▼.  Matthews  (a\ 

and  in  the  modem  precedents,  2  Chit*  JPIead.  401,  6th  ed» 

Besides^  the  very  point  has  been  decided  by  the  Court  of 

Queen's  Bench  in  the  case  oiMay  and  W\fe  ▼.  Burdett(y). 

There  the  declaration  alleged  that  the  defendant  wrongfully 

kept  a  monkey,  weU  knowing  that  it  was  of  a  mischievous 

and  ferocious  nature,  and  used  and  accustomed  to  attack 

and  bite  mankind,  and  that  it  was  dangerous  to  allow  it  to 

be  at  laige,  and  that  the  monkey,  whilst  the  defendant  kept 

the  same^  did  attack,  bite,  and  injure  the  wife  of  the  plaintiff; 

and  anch  deckration  was  held  sufficient    The  Court  then 

called  on 

iSfee,  Seijt,  and  WcrdmoarOi^  to  support  the  rule.  The 
declaration  does  not  disclose  a  sufficient  ground  of  action* 
Any  person  has  a  right  to  keep  a  tame  animal,  however 
nuschievous,  provided  he  uses  due  care  in  the  keeping  of 
it:  if  through  his  n^Ugence  another  is  iojured,  he  is  no 
doubt  responsible*  In  The  King  v.  Huggim  (e),  Holt^  C.  J., 
says,  *'  there  is  a  diflerence  between  beasts  that  are  ferse 
naturae,  as  lions  and  tigers^  which  a  man  must  always  keep 
up  at  his  peril ;  and  beasts  that  are  mansuetss  naturae^  and 
break  through  the  tameness  of  their  nature,  such  as  oxen 
and  horses.  In  the  latter  case  an  action  lies,  if  the  owner 
has  had  notice  of  the  quality  of  the  beast;  in  the  former 
case  an  action  lies  without  such  notice.  As  to  the  point 
of  felony,  if  the  owner  have  notice  of  the  mischievous 
quality  of  the  ox,  &c,  and  he  uses  all  proper  diligence  to 

(a)  3  Sid.  137.  reported. 

(b)  Trin.  Term,  1S46,  not  yet    •  (c)  9  Ld.  Raym.  1583. 


Bmithbon. 
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1846.  keep  him  up,  and  be  happens  to  break  loose,  and  kills  a 
j^^^^  tnaxif  it  would  be  very  hard  to  make  the  owner  guilty  of 
felony.  But  if  through  negligenjce  the  beast  goes  abroad, 
after  warning  or  notice  of  his  condition,  it  is  the  opinion  of 
Hdky  that  it  is  manslaughter  in  the  owner."  The  same 
principle  is  applicable  to  a  civil  action.  In  Janes  v.  Perry  (a), 
the  declaration  contained  three  counts,  the  second  of  which 
alleged  negligence  in  keeping  the  animal ;  and  Lord  Kenyan 
dwells  upon  the  fact  that  the  defendant  knew  that  the 
animal  was  fierce,  unruly,  and  not  safe  to  be  permitted  to 
go  abroad,  and  yet  did  not  take  sufficient  precaution  to  tie 
him  up ;  Hartley  v.  Harriman  (ft) ;  Sarch  v*  Blaekbum  (c) ; 
and  Blackman  v.  Simmons  (d). 

Pollock,  C.  B.-^Thi8  case  must  be  governed  by  the 
decision  of  the  Court  of  Queen^s  Bench  in  May  and  Wife  ▼. 
Burdett{e).  If  the  parties  think  that  there  is  any  ground  for 
reversing  the  judgment,  they  can  resort  to  a  Court  of  error. 

Aldebson^  B.--^I  am  of  the  same  opinion,  and  I  think 
that  we  are  bound  by  the  decision  in  that  case.  But, 
independently  of  that,  I  am  at  a  loss  to  see  any  distinction 
between  an  animal  which  casts  off  the  tameness  of  its  nature 
and  becomes  fierce  and  unruly,  and  an  animal  that  is  fene 
naturae. 

Platt,  B, — A  man  may  keep  an  animal  ferae  naturae, 
but  then  he  does  so  at  his  periL  If  any  injury  is  in  conse- 
quence done  to  another,  he  is  responnble  in  damages.  The 
same  rule  will  apply  to  a  tame  animal  which  he  knows  to 
be  mischievous. 

Rule  dischatged« 

•^(a)  2  Esp.  482.  (rf)  3  C.  &  P.  138. 

/  (&)  1  B.  &  A.  620.  (0  T.  T.  1846,  not  yet  reported. 

(e)  4  C.  &  P.  297* 
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1846. 


Sloicam  V.  Williams. 
rf  ILSON  moyed  to  cbaige  the  defendant  in  the  above  Where  a 

_^.  defendant  wti 

action  in  execution.  brought  op  in 

The  defendant  was  brought  up  in  the  custody  of  the  gaoler,  ^Serf  for  * 
who  informed  the  Court  that  the  day  before  Mr.  Commis-  ^•j^^jP**' 
sioner  Fane  had  granted  the  defendant  an  interim  order  fer  ehngSl  in 
protection  under  the  7  &  8  Vict,  c  96.  wdit^Jiared 

tiiat  aoom- 
rof 


Pbr  Cubiam. — The  return  of  the  eaoler  amounts  to  this,  bankrupts 

,         -  °  had,  on  the 

that  the  defendant  has  been  discharged  from  his  custody,  preceding  day. 
and,  if  so,  the  defendant  cannot  be  charged  in  execution.  ^^^  ^er 
If  the  gaoler  were  to  detain  the  defendant  in  custody  after  J^^?^^ 
notice  of  the  interim  order,  he  might  be  liable  to  an  action.  Court  refused 

to  allow  him 
to  be  charged 

Motion  refused.      ""^'"'i^*- 


Thompson  v.  Gordon.  ^  /s^.9^>fv://0' 


1  HIS  was  a  rule  calling  on  one  Long,  an  attorney,  to  Final  judgment 
shew  cause  why  he  should  not  pay  to  the  plainti£P  the  sum  gi^^  against 
of  69Z.  10#.  6rf.,  being  the  amount  of  the  debt  and  coste  in  G-.J>«««ttomey 

'  ®  wrote  to  the 

this  action,  pursuant  to  his  undertaking.  plaintiff  as 

,  "111..  .1  .  follows:— "In 

It  appeared  that  the  action  was  brought  on  a  promissory  consideration 
note  for  53i  5a,  and  that  Long  acted  as  the  attorney  for  ^^J^g^pwid 
the  defendant     Under  the  advice  of  Long  the  defendant  ^^^^S"^  ^^^ 

^  this  judgment, 

gave  a  Judge's  order  for  payment  of  debt  and   costs,  I  hereby 

undertake  to 
make  an 
tmogement  with  yon  respecting  pajrment  of  the  debt  and  costs  prior  to  G.  being  dischaiiged 
ion  prison  under  ms  present  detainers ;  or  in  the  erent  of  your  not  agreeing  to  the  terms  ofoed 
by  me»  to  inform  yon  m  sdficient  time  of  G.ls  intended  discharge,  so  that  you  may  not  bo 
deprifcd  of  yoor  power  of  lodging  a  detainer  against  him  :**  Htidt  not  to  amount  to  such  an 
mdertaking  to  pay  debt  and  costs  as  the  Court  would  enforce. 

It  b  no  answer  to  a  rule  ealluig  upon  an  attorney  to  perform  his  undertaking  given  in  a  cause 
h  tUs  Govt,  thai  he  is  not  an  attorney  of  this  Court. 

VOL.  IV.  E  D.   &  L. 
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1846.       amounting  to  692.  10«.  6d.,  upon  which  final  judgment  was 
Thompson    ^'^^^  ^P-    Lo>%  then  wrote  to  the  plainti£P  the  following 
^  ••  letter. 

"  Yourself  y.  Gordon, 
Sir, 
*^1n  consideration  of  your  agreeing  to  suspend  execution 
upon  this  judgment,  I  hereby  undertake  to  make  an 
arrangement  with  you  respecting  payment  of  the  debt  and 
costs,  prior  to  Mr.  Gordon  being  discharged  fix)m  prison 
under  his  present  detainers;  or  in  the  event  of  your  not 
agreeing  to  the  terms  ofiered  by  me,  to  inform  you  in 
8u£Bcient  time  of  Mr.  Gordon's  intended  dischaige,  so  that 
you  may  not  be  deprived  of  your  power  of  lodging  a 
detainer  against  him  in  this  action.  Tour  reply,  approving 
of  this  arrangement,  will  oblige. 

'<  I  am.  Sir,  yours  truly, 

''ROBBBT   FUBNIS  LONO." 

The  plaintiff  assented  to  the  arrangement,  and,  in  con- 
sequence, forbore  to  charge  the  defendant  in  execution, 
and  he  was  shortly  afterwards  discharged  from  prison. 
No  arrangement,  or  offer  of  an  arrangement,  was  made  by 
Long  to  the  plaintiff,  nor  was  the  latter  aware  of  the 
defendant's  discharge  until  Januaiy  1846. 

Petersdorff  shewed  cause  upon  an  afiidavit  that  Long 
was  not  an  attorney  of  the  Court  of  Exchequer.  He  cited 
Sharp  V.  Hawker  (a),  in  which  the  Court  of  Common 
Pleas  refused  to  compel  an  attorney  who  was  not  on  the 
roll  of  that  Court  to  pay  over  money  received  by  him  in 
an  action  in  that  Court. 

Alderson,  B. — How  can  he  set  up  such  a  defence  ?  He 
has  given  us  jurisdiction  by  acting  as  an  attorney,  and 
signing  an  undertaking  in  this  Court 

(a)  3  Bing.  N.  G.  66 ;  S.  C.  3  Scott,  396 ;  5  Dowl.  186.  ^ 
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Petersdorjffi   The  document  in  question  does  not  amount     ^  ^S46. 
to  an  undertaking  to  pay  the  debt  and  costs.     It  is  merely     Thompson 
an  offer  to  arrange  about  their  payment,  and,  in  the  event      ooiidom. 
of  no  arrangement  being  effected,  to  furnish  information  as 
to  the   time  of  the  defendant's  dischaige  from  prison. 
Periiaps  the  plaintiff  might  maintain  an  action  upon  it; 
but  it  is  not  an  undertaking  which  the  Court  can  enforce, 
for  the  Court  has  no  means  of  estimating  the  damage 
sustained  by  the  plaintiff. 

T.  Janes,  in  support  of  the  rule,  argued  that  the  docu- 
ment in  question  was  an  undertaking  to  pay  the  debt  and 
costs,  and  that  the  Court,  in  the  exercise  of  its  ordinary 
jmisdiction,  would  compel  the  payment. 

Pollock,  C.  B. — The  rule  must  be  discharged.  The 
attorney  only  undertakes  to  make  an  arrangement  respecting 
the  payment  of  the  debt  and  costs,  or  to  give  information 
when  the  party  goes  out  of  prison.  That  may  form  the  subject 
of  an  action  for  breach  of  the  agreement ;  but  it  is  not  an 
undertaking  which  the  Court  can  enforce,  for  it  is  impossible 
fcr  us  to  ascertain  the  amount  of  damage  sustained  by  the 
plaintiff  if  the  plaintiff  brings  his  action,  the  jury  will 
say  how  much  the  debt  and  the  custody  of  the  debtor  were 
worth. 

Aldebson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


E  2 
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184d. 

ye  /<r.9?ffn:lM,  Booth  v.  Millns. 

In  an  ictioii      LI  EBT  by  payee  against  maker  of  a  promissory  note  for 

on  a  promisiorr  *i  *.    ^  %s 

note,  the  1002.,  payable  on  demand,  with  interest. 

pleadedwreral      ^^  defendant  pleaded  as  to  502.  parcel,  &&,  and  interest 

pleas  ai  to        thereon;  first,  that  he  made  the  note  for  10021  and  interest^ 

part,  the  . 

uroof  of  which  instead  of  for  502.  and  interest,  by  mistake.  Secondly,  as 
anddsoa'  ^  the  same  sum  of  5021  parcel,  &c.,  and  interest  thereon, 
ment^f^raey  ^^  ^^  ^^^  ^^  made  for  the  plaintiffs  aocommodaUon, 
into  Court  aa     and  withoQt  value-     Thirdly,  as  to  the  same  sum  of  60A 

to  the  residne,  _.  ,.  ,nii--r.ii 

to  which  the      parcel,  &c.,  and  mterest  thereon,  fraud  and  coym.  Fourthly, 
Samagei^tra.  ^  ^^  another  sum,  payment  before  action  brought,  fifthly, 
thf^'iM^tiif      **  ^^  ^^  residue,  payment  of  a  certain  sum  into  Court. 
was  entiUed  The  plaintiff  traversed  the  four  first  pleas,  and  to  the  fifth 

replied  that  the  defendant  was  indebted  in  a  greater  amount 
than  the  sum  paid  into  Court 

At  the  trial  before  Patte%on^  J.,  at  the  last  York  Spring 
Assizes,  the  defendant's  counsel  dumed  the  right  to 
begin,  but  the  learned  Judge  ruled  that  the  plaintiff  was 
entitled  to  begin.  A  verdict  haying  been  found  for  the 
plaintiff, 

PaMey  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  defendant  was 
entitled  to  begin. 

Martin  shewed  cause.  The  burthen  of  proof  on  the  fifth 
issue  was  on  the  plaintiff,  consequently  he  was  entided  to 
begin.  He  could  not  have  succeeded  on  the  whole  record 
unless  he  had  established  that  the  defendant  was  indebted 
to  him  in  a  greater  amount  than  the  sum  paid  into  Court 
The  case  of  Crippt  and  Others  y.  fFdls  (a),  is  precisely  in 

(a)  Car.  &  Mar.  489. 


MiLLNt. 
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point  That  was  an  action  by  the  indorsees  against  the  1846. 
drawer  of  certain  promissory  notes,  to  which  the  defendant  ^^"^^^^ 
pleaded  as  to  part,  payment  before  action  brought,  and, 
as  to  the  residue,  payment  of  money  into  Court,  and  no 
damages  ultra.  The  plaintiflb  replied  damages  ultra,  and 
Rolfe,  B.,  roled,  that  on  these  issues  the  plaintifis  were 
entitled  to  begm.     [He  was  stopped  by  the  Court.] 

JPaskley,  in  support  of  the  rule,  cited  Smart  v.  Rayner  (a), 
and  Mercer  v.  Whall{b). 

Aldebson,  B. — ^The  rule  must  be  dischaiged.  One  of 
the  issues  being  upon  the  pIainti£P,  he  was  entitled  to  begin, 
for  unless  he  had  given  some  evidence  to  shew  that  the 
defendant  was  indebted  to  him  in  a  greater  amount  than 
the  sum  paid  into  Court,  the  defendant  would  have  been 
entided  to  a  verdict  on  that  issue.  I  assent  to  the  ruling 
of  my  Brother  Rolfe  in  Cripp$  and  Others  v.  WeUs. 

BoiiFB,  B. — I  adhere  to  the  rule  laid  down  by  me  in 
Cripps  and  Others  v.  WeUs  ;  at  the  same  time  I  regret  that 
the  Courts  should  ever  have  granted  a  new  trial  upon  the 
mere  question  as  to  the  right  to  begin,  unless  it  clearly 
appeared  that  injustice  had  been  done  by  the  ruling  of  the 
Judge.  The  main  point  in  these  cases  is,  whether  the  Judge 
has  rightly  directed  the  jury;  and^  if  so,  and  the  evidence 
is  satisfactory,  we  ought  not  to  assume  that  justice  has  not 
been  done. 

Platt,  B. — The  rule  laid  down  by  my  Brother  Rolfe 
in  Cripps  and  Others  v.  Wells  is  the  correct  one,  viz.,  that 
the  plaintiff  ought  to  begin  when  the  affirmative  of  any  one 
issue  is  upon  him.  Here  Mr.  Pashley  is  put  out  of  Court 
by  the  form  of  the  issue,  which  is,  whether  or  not  the 

(a)  6  C.  &  P.  721.  ^(h)  5  a  B.  447. 
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plaintiff  is  entitled  to  greater  damages  than  the  amount 
paid  into  Court 

Rule  dischaiged  (a). 

(a)  See  also  Ashby  and  Otker$  v.  Bates,  ante,  p.  33. 
Note,  Mr.  Baron  Alderson  observed,  in  reference  to  this  question^ 
that  the  Exchequer  copy  of  the  report  of  the  case  of  Hucknum  y.  Fernie^ 
/  (3  M.  &  W.  517),  contained  a  correction  in  Mr.  Baron  Parkt^s  hand- 
writing, of  a  passage  in  the  judgment  of  Lord  Abinger,  The  judg- 
ment is  in  these  terms :  "  We  have  no  doubt  as  to  the  first  point  that 
the  Lord  Chief  Justice  was  right  in  ruling  that  the  onus  proband! 
was  upon  the  plaintiff,  and  that  he  was  entitled  to  begin.  We  cannot 
agree,  however,  that  this  is  a  matter  entirely  for  the  disposal  of  the 
Judge  at  Nisi  Prius.  I  cannot  say  that  we  should  interf^e  in  a  very 
doubtful  case ;  but  if  the  decision  of  the  Judge  were  clearly  and 
mamfestly  wrong,  the  Court  would  interfere  to  set  it  right."  Mr. 
Baron  Parke  has  substituted  for  the  words  *'  clearly  and  manifestiy 
wrong"  the  words  "  did  clear  and  manifest  wrong,"  and  has  added 
this  note  in  the  margin.    "  Query,  if  this  is  not  the  true  reading." 


Je   Af^^^y^<^^  ■'-^^  ^'  Thompson  and  Others. 

In  an  action      ASSUMPSIT  for  work   and  labour,  money  paid,  and 
Uw'^hT*     money  due  on  an  account  stated, 
particulars  of        Pleas.  Non  assumpsit.  Statute  of  Limitations,  and  set-off. 

the  plaintiff's 

demand  stated       The  plaintiff  delivered  with  the  declaration  the  following 
be\rought  "to  particulars  of  his  demand: — 

thTdefcSdwu       "  ""^^^  ^^^°°  ^^  brought  to  recover  from  the  defendants 
the  sum  of        the  sum  of  450/.,  claimed  by  the  plaintiff  for  his  services 

45(M:  claimed  ,     -  i         ,   -      ,  -  ,  i 

by  the  plaintiff  AS  Clerk  or  manager  to  the  defendants  from  the  month 
M  cUrr^"^  of  October,   1837,  to  the  month  of  October,  1839,  both 

manager  to         inclusive." 
the  defendants 

from  October        The   plaintiff  afterwards  delivered   another  particular, 
tober  1839.**      which  was  the  same  as  the  above,  but  claiming  for  two 

An  order  was 
made  for  fur- 
ther and  better  particulars,  when  the  plaintiff  delivered  the  same,  with  the  addition  of  the  words 
"  after  the  rate  of  200^  per  annum  :**  Heldy  that  the  plaintiff  could  not  give  evidence  of  a  claim 
for  commission  on  the  amount  of  business  done  by  the  defendants  through  his  introduction. 
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yeare  and  a  quarter,  with  the  addition  of  the  words  <'  after       1846. 
the  rate  of  200i  per  annum."  ^~hl^ 

At  the  trial  before  PoUock,  C.  B.,  at  the  London  Sit-  ^  •• 
tings  after  Hilaiy  Term,  it  appeared  that  the  defendants  andOthen. 
were  bankers.  That  the  plaintiff  was  not  their  clerk  or 
manager  as  alleged  in  the  particulars,  but  was  to  have  a 
commisBion  of  one-half  per  cent  on  the  business  done, 
in  consideration  of  his  introducing  customers.  It  was 
contended,  on  the  part  of  the  defendants,  that  there  was  a 
variance  between  the  contract  stated  in  the  particulars  and 
the  evidence  adduced.  The  learned  Judge  refused  to 
nonsuit,  and  the  jury  found  a  verdict  for  the  plaintiff  for 
lOOJL,  and  leave  was  reserved  for  the  defendants  to  move  to 
enter  a  nonsuit. 

Jervis  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  or  a  nonsuit 
entered. 

Brtmm,  shewed  cause.  The  first  particular  would  have 
enabled  the  plaintiff  to  maintain  the  action,  which  is  a 
daim  of  compensation  for  services.  The  second  particular 
shews  upon  what  principle  that  compensation  is  to  be 
calculated.  This  is  not  like  a  question  of  variance  between 
the  pleadings  and  evidence.  It  is  sufficient  if  the  particulars 
of  demand  really  and  substantially  inform  the  defendant  of 
the  nature  of  the  plaintiff's  claim.  A  variance  is  immaterial 
if  the  defendant  is  not  thereby  misled.  In  the  present  case 
there  is  no  affidavit  that  the  defendants  were  misled,  and 
indeed  they  could  not  have  been,  for  it  appeared  on  the 
cross-examination  of  their  own  witness  that  they  had 
admitted  the  claim.  The  cases  bearing  on  the  point  are 
cited  in  a  note  to  Hunt  v.  fFatkis  (a),  where  the  rule 
deduced  is,  that  '^  if  the  plaintiff's  particular  conveys  the 
requisite  information  to  the  defendant,  however  inaccurately 

•(a)  1  Campb.  68. 
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1846.  it  be  drawn  up,  it  is  sufficient."  [Alderson,  B. — ^If  it  is  to 
Law  be  said  that  a  party  may  sue  for  salary,  and  at  the  trial 
Thompson  P^^^  ^  claim  for  commission,  the  particulars  of  demand 
and  Othen.  would  be  a  trap  for  the  defendant,  since  it  would  always  be 
open  to  the  plaintiff  to  misstate  the  fiu^ts.  The  true  criterion 
is  not  whether  the  defendant  has  been  actually  misled,  but 
whether  the  particulars  of  demand  are  of  such  a  nature  that 
a  reasonable  person  would  be  misled.]  In  the  case  of 
Lambirth  and  Porter  v.  Raff  (a),  the  pliuntiffiB,  who  were 
spirit  merchants,  inadvertently  delivered  a  bill  of  particulars 
for  goods  sold  to  the  defendant  in  the  trade  of  brewers.  It 
appeared  that  Lambirth,  one  of  the  plaintiffi,  besides  his 
spirit  business  in  partnership  with  Porter,  carried  on  the 
business  of  a  brewer  in  partnership  with  one  English.  The 
defendant  dealt  with  Lambirth  and  English  for  beer,  and 
occupied  a  public-house  under  a  lease  from  Lambirth, 
English,  W.  H.  Lambirth,  and  Porter.  At  the  trial  the 
delivery  of  the  spirits  by  Lambirth  and  Porter  was  proved, 
and  a  verdict  found  for  the  plaintifis.  The  defendant 
having  obtained  a  rule  nisi  for  a  nonsuit,  on  the  ground 
that  he  had  been  surprised  by  the  variance  between  the 
particular  and  the  proof,  the  (]ourt  dischai^ged  the  rule,  it 
appearing  that  the  defendant  had  been  neither  surprised 
nor  misled.  [Alderson^  B. — In  that  case  the  defendant 
must  have  known  that  Lambirth  and  Porter  were  the 
plaintifis,  and  Lambirth  and  English  the  brewers,  so  that 
the  particular  could  not  have  surprised  or  misled  him.] 

Jerms  and  Crompton^  in  support  of  the  rule,  argued  that 
the  true  test  was  not  whether  the  defendants  had  made 
an  affidavit  that  they  were  misled,  for  in  most  cases  a 
defendant  would  know  the  real  contract ;  but  whether  the 
plaintiff  had  given  such  a  statement  of  the  contract  as 
clearly  to  inform  the  defendants  of  what  he  was  going  for, 
and  so  prevent  the  defendants  from  being  surprised  at  the 

/  (a)  8  Bing.  411 ;  S.  C.  1  M.  &  Scott,  597. 
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trial.  In  the  present  case,  if  the  defendants  bad  come  pre-  IS46. 
pared  to  meet  a  claim  for  commission,  the  plainti£P  might  £^ 
ba?e  set  up  a  claim  for  salary,  and  vice  versa. 


J 


Thompson 
andOtben. 


Pollock,  C.  B. — It  appears  to  me,  on  fmther  con- 
sideration of  this  case,  that  the  plaintiff  ought  to  have  been 
nonsuited.  The  particular  of  the  plaintiff's  demand  was 
substantially  for  salary,  the  evidence  given  was  of  a  claim 
for  commission.  There  is  this  distinction  between  the 
twoy— commission  is  claimed  for  services  otherwise  than  as 
a  clerk,  salary  can  only  be  due  for  services  performed  in 
the  capacity  of  a  clerk.  The  evidence  given  on  the  part  of 
the  defendants  proved  that  the  plaintiff  was  not  a  clerk,  but 
that  the  defendants  made  an  arrangement  with  him  that  if 
he  would  introduce  business  he  should  have  a  commission. 
That  is  substantially  different  from  a  claim  for  services  as 
a  clerk,  and  it  seems  to  me  that  the  defendants  might  easily 
have  been  misled.  With  every  respect  for  the  verdict  of 
the  jury,  I  think  there  was  not  the  slightest  foundation  for 
the  verdict,  and  that  the  plaintiff  ought  to  have  been  non- 
suited ;  but  as  a  verdict  has  been  found  for  the  plaintiff, 
the  rule  will  be  absolute  for  a  new  trial,  on  payment  of 
costs  by  the  plaintiff  within  a  week ;  the  plaintiff  to  be  at 
liberty  to  amend  his  particular:  otherwise,  a  nonsuit  to  be 
entered. 

AiJ>Eii80K,  B. — I  am  of  the  same  opinion.  No  doubt  we 
should  be  doing  wrong  if  we  required  the  same  strictness 
with  respect  to  particulars  of  demand  and  proof  as  we  do 
between  the  pleadings  and  evidence.  The  object  of  the 
particular  is  to  give  substantial  information  to  the  defendants 
of  the  plaintiff's  demand,  and  if  it  does  that  it  is  sufficient, 
although  it  may  vary  from  the  evidence  which  the  plaintiff 
gpives.  The  cases  have  gone  to  great  lengths  in  supporting 
particulars  of  demand  where  they  have  really  varied,  but 
where  the  party  could  not,  under  the  circumstances,  have 
been  misled.     We  ought  not  to  look  at  the  fact  of  the 
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1846.        party  haying  been  misled,  but  whether,  under  the  ordinary 

£^^         circumstances  in  which  a  man  would  view  the  case,  there 

_    0«  might  have  been  an  actual  misleading.     That  depends 

Thompson  «3  x 

andOthen.     upon   the   wisdom  of  the  party,   and   there   is   no  true 

criterion  unless  we  adopt  this — the  whole  circumstances 

being  looked  at  would  a  reasonable  man  be  deceived  by 

the  form  of  the  particular  ?     That  was  the  test  adopted  in 

the  case  of  Lambirth  and  Another  v.  Raff  (a).     There  the 

demand  was  made  by  the  p1ainti£b  as  brewers,  but  it  turned 

out  that  they  sought  to  recover  as  spirit  merchants.     It 

appeared,  however,  that  Lambirth  and  Porter  were  the  spirit 

merchants,  and  Lambirth  and  English  the  brewers,  and 

that  the  defendant  dealt  with  both  in  the  way  of  their  trade 

and  business.     That  could  not  have  deceived  anybody,  for 

he  must  have  known  that  the  particulars  of  demand  meant 

a  claim  for  spirits.     The  case  would  have  been  the  reverse 

if  the  same  party  were  the  spirit  merchant  and  also  the 

brewer.     The  question  really  and  substantially  is  this — 

would  a  reasonable  person  be  deceived  by  understanding 

that  the  plaintiff's  demand  was  different  from  the  proof? 

The  plaintiff  in  the  first  instance,  by  his  particular,  demands 

450/. ;  then  the  defendants  come  before  a  Judge,  and  say, 

**  We  do  not  know  how  the  plaintiff  makes  out  a  claim  of 

45021"    The  Judge  orders  him  to  state  in  what  way  the 

claim  is  made  out     The  plaintiff  then  says,  ^*  I  claim  for 

two  years  and  a  quarter  at  the  rate  of  200^  a  year."    That 

is  what  any  man  would  say  who  claims  a  salary.     When 

the  case  comes  on  for  trial  it  turns  out  that  the  real  demand 

is  not  a  claim  for  salary,  nor  is  it  any  sum  which  would 

amount  to  200^  a  year,  but  a  sum  which  might  be  1002.  for 

the  first  year,  and  350Z.  for  the  last  quarter.   The  defendants 

only  come  prepared  to  prove  that  they  never  made  a  bargain 

with  the  plaintiff  for  salary  as  clerk.     But  in  the  case  of 

commission  it  is  necessary  to  shew  the  business  done  in  the 

particular  trade,  and  how  much  was  done,  and  what  was 

/  (tf)  8  Bing  411 ;  S.  C.  1  M.  &  Scott,  597. 
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done  in  any  given  part  of  a  year.  There  might  be  a  con-  1816. 
riderable  difference  in  the  amount  of  business  done  in  the 
first  year  and  in  the  last  three  quarters.  The  demand  is 
not  per  annum,  but  only  according  to  the  business  done. 
The  plaintiff  must,  therefore,  come  prepared  with  totally 
different  evidence,  and  unless  a  particular  of  demand  is 
to  be  used  for  the  purpose  of  entrapping  a  defendant  this 
particular  is  insuflScient. 

BoLFB,  B. — ^I  am  of  the  same  opinion.  The  question  is 
whether  the  particulars  are  calculated  to  mislead.  There 
are  cases  in  which  the  particular  has  been  directly  and 
positively  wrong,  and  yet  the  Courts  have  decided  that  they 
were  not  calculated  to  mislead.  For  instance,  where  the  par- 
ticular used  the  word  **  chalk^  and  the  claim  was  for  *^  caulk^ 
though  quite  a  different  matter,  the  Court  treated  it  as  a 
mere  slip  (a).  So,  again,  there  may  be  a  mistake  in  the  year, 
but  that  would  be  immaterial  unless  it  was  calculated  to 
mislead  the  defendant  In  the  case  of  Lambtrtk  and  Another 
V.  Boff{b)y  the  plaintifis  were  spirit  merchants,  and  the 
defendant  well  knew  that  the  action  was  brought  for  spirits 
and  not  for  beer.  But  this  case  stands  on  quite  a  different 
foodng,  for  the  plaintiff  claims  a  salary  at  so  much  a  year, 
and  then  he  goes  for  commission ;  so  that  the  defendants 
most  have  been  totally  at  a  loss  to  know  what  they  were  to 
come  prepared  to  prove.  Suppose  the  defendants  had  come 
prepared  with  accounts  to  shew  that  no  commission  was 
doe,  and  that  afterwards  the  plaintiff  had  chosen  to  abandon 
the  action,  it  is  doubtful  whether  the  defendants  would  have 
been  allowed  the  costs  of  such  proof.  Most  probably  they 
would  have  been  told  that  under  the  form  of  the  particulars 
that  was  not  a  matter  which  could  have  been  gone  into.  I 
agree  that  particulars  of  demand  are  not  to  be  scanned  with 
the  nicety  of  a  special  plea,  but  I  think  that  these  were 
calculated  to  mislead  the  defendants. 

(a)  SaMe,  Spencer  v.  Bates,  I  Gale,  108.  (6)  8  Bing.  411. 
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1 846.  Platt,  B. — I  am  of  the  same  opiniou.    This  pardcolar 

L^^         is  calculated  to  point  the  defendants'  attention  to  proof  of 

«•  the  value  of  services  performed.    In  the  case  of  commissloa 

and  Othen.     they  would  come  prepared  to  shew  the  quantity  of  business 

actually  done. 

Rule  absolute  for  a  new  trial,  on  payment  of  costs 
by  the  plaintiff  within  a  week  (the  plaintiff 
to  be  at  liberty  to  amend  his  particulars); 
otherwise  a  nonsuit  to  be  entered. 


yC-  /s^^ync  <fi^'  Engleheart  v.  Moore. 

An  attorney's  JLlEBT  for  3021  for  work  and  labour,  care,  diligence, 
in^TOinlf  part  of  joumeys  and  attendance,  done  and  bestowed  by  the  plaintiff 
It.  Bubrtantial     as  the  attorney  and  solicitor  of  and  for  the  defendant,  and 

mfonnauon  of  "^ 

tbeConrtin      ou  his  retainer  in  and  about  the  prosecuting,  defending, 

business  has      ^^^  Soliciting  of  divers  causes  and  suits,  and  in  and  about 

been  done.        other  busiuess  for  the  defendant,  at  his  request,  and  for 

r      "^f       certain  fees  due  and  of  right  payable  to  the  plaintiff  in 

respect  thereof.     There  were  counts  for  money  paid  and 

for  money  due  on  an  account  stated* 

Plea:  that  before  and  at  the  time  of  the  doing  and 
bestowing  of  all  and  every  part  of  the  said  work  and  labour, 
care,  diligence,  journeys  and  attendance,  as  in  the  said 
first  count  mentioned,  and  before  and  at  the  time  of  the 
becoming  due  of  the  said  fees  in  respect  thereof  in  the 
said  first  count  mentioned,  and  before  and  at  the  time  of 
the  paying  all  and  every  part  of  the  money  in  the  second 
count  mentioned  to  have  been  paid,  he  the  plaintiff  was, 
and  at  the  time  of  the  commencement  of  this  suit  also  was, 
an  attorney  of  the  Court  of  our  Lady  the  Queen,  before 
the  Queen  herself  at  Westminster :  that  the  said  work  and 
labour,  care,  diligence,  journeys  and  attendance,  in  the  said 
first  count  mentioned  were,  and  every  part  thereof  was, 
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bnnaesB  by  the  plaintiff  done  as  an  attomej)  and  that  the        1846. 
said  sum  of  30/.  in  the  said  first  count  mentioned  was  and   eJJ^2^^,p 
18,  and  consisted  and  consists  of,  fees  and  chai^ges  for  the  »• 

said  business  so  done,  and  of  no  other  money  whatsoever: 
diat  the  said  money  in  the  said  second  count  mentioned  to 
have  been  paid  was,  and  every  part  thereof  was,  so  paid  by 
the  plaintiff  as  an  attorney,  in  disbursements  for  the  said 
bosiness  so  done,  to  the  amount  of  the  sum  in  the  second 
count  mentioned :  that  after  the  making  and  passing  of  an 
act  of  Parliament,  made  and  passed  in  the  session  of  Par- 
liament holden  in  the  sixth  and  seventh  years  of  the  reign 
of  our  Lady  the  now  Queen  Victoria,  intituled,  **  An  Act 
ibr  consolidating  and  amending  several  of  the  laws  relating 
to  attorneys  and  solicitors  practising  in  England  and  Wales,^ 
to  wit,  on,  &C.,  the  plaintiff  commenced  this  action  con- 
tnuy  to  the  form  of  the  said  statute  for  the  recovery  of  the 
said  fees,  charges  and  disbursements,  without  having  one 
calendar  month  before  the  commencement  of  this  suit 
delivered  to  the  defendant^  the  party  to  be  charged  there- 
with, or  sent  by  post  to,  or  left  for  the  defendant  at  his 
counting-house,  oflBce  of  business,  dwelling-house,  or  last 
known  place  of  abode,  a  bill  of  the  said  fees,  charges  and 
disbursements,  or  of  any  or  either  of  them,  or  of  any  part 
thereof  subscribed  with  the  proper  hand  of  the  plaintiff,  or 
indoeed  in  or  accompanied  by  a  letter,  subscribed  with  the 
proper  hand  of  the  plaintiff,  referring  to  such  bill,  as  was 
and  is  required  by  the  statute  in  such  case  made  and 
provided:  that  the  said  account  in  the  said  last  count 
mentioned  was  stated  of  and  concerning  SOiL  parcel  of  the 
said  soms  of  SOI,  and  30/.  in  the  said  two  first  counts 
respectively  mentioned,  afier  the  sum  of  30/.  parcel  as 
aforesaid  was  found  to  be  due  and  in  arrear  firom  the 
defendant  to  the  plaintiff  on  the  stating  of  the  said  account, 
and  which  said  sum  of  3021  parcel  as  aforesaid,  was  and  is 
the  said  sum  of  30/.  in  the  said  last  count  mentioned. 
Verification. 


I 
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1846.  Replication:  that  the  pluntiff  did,  one  calendar  month 

before  the  commencement  of  this  suit,  to  wit,  on,  &c.y  send 
by  post  to  the  said  defendant,  at  his  then  place  of  abode,  a 
bill  of  the  said  fees  and  disbursements,  amounting  to  the 
said  sum  of  302.,  inclosed  in  a  letter,  subscribed  with  the 
proper  hand  of  the  plaintiflF,  referring  to  such  bill, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  London 
sittings  after  last  Term,  the  plaintiff  proved  the  delivery  of 
a  signed  bill  one  month  before  the  commencement  of  the 
suit.  The  bill  was  headed  '<  To  W.  BL  Engleheart. 
Younelf  at  the  suit  of  Peny/^  It  then  set  out  the  items, 
from  several  of  which  it  appeared  that  the  business  was 
done  in  respect  of  an  action  at  law ;  but  there  was  nothing 
to  shew  in  what  Court  the  business  was  done*  On  the 
part  of  the  defendant  it  was  objected,  that  the  requisites  of 
the  6  &  7  Vict  c  73,  s.  37,  had  not  been  complied  with. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill ;  and  reserved  leave  for  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
ofHuion  that  the  statute  had  not  been  complied  with.  A 
rule  to  shew  cause  having  been  obtiuned  accordingly, 

Jenfis  and  Simon  shewed  cause.  The  question  is,  whether 
since  the  6  &  7  Vict  c  73,  an  attorney's  bill  must  shew 
upon  the  face  of  it  in  what  Court  the  business  was  done. 
That  has  been  decided  not  to  be  necessary  under  the 
statute  3  Jac  1,  c.  7  (a) ;  Lester  v.  Lazarus  {b).    With  the 


(a)  Enacts, ''  that  all  attorneys  name,  before  such  time  as  tbej 

and  soticitors  shall  give  a  true  or  any  of  them  shall  charge  their 

bill  onto  their  Matters  or  clients,  clients  with  any  the  same  fees 

or   their  assigns,  of  all   other  orchazges;" 
charges    concerning    the    suits         (&)  2  C,  M.  &  R.  665  ;  S.  C. 

which  they  have  for  them,  sub-  4  Dowl.  397.  -" 
scribed  with  his  own  hand  and 
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exception  of  the  obsenration  of  Parke,  B.,  in  that  case,  that       1846. 

•*the  statement  of  the  Court  may  be  a  necessary  part  of  eIJ^][JJI^., 

the  billy*'  there  is  no  authority  that  it  was  requisite  under 

the  2  Geo.  2,  c.  23,  s.  23  (a).     Lewis  v.  Primrose  (b)  will 

be  relied  upon  by  the  other  side,  but  in  that  case  the  bill 

neither  stated  the  name  of  the  Court,  nor  of  the  cause  in 

respect  of  which  the  business  was  done.     In  a  subsequent 

case  of  MarHndale  v.  FcJkner  (c),  the  Court  of  Common 

Pleas  decided  that  it  is  not  necessary  that  an  attorney's  bill 

diould  be  entitled  in  a  cause  or  Court,  if  from  the  bill 

taken  altogether  it  can  be  reasonably  ascertained  in  what 

Court  and  cause  the  business  has  been  transacted.     [Alder- 


(a)  Enacts,  ''that  no  attorney 
or  8oticitor,*&c.»"  shall  commenco 
or  maintain  any  action  or  suit  for 
the  recovery  of  any  fees,  charges 
or  disbursements  at  law  or  in 
eqnity,  until  the  expiration  of 
one  month  or  more  after  such 
attorney  or  sohcitor  respectiTely 
shall  hare  deliyered  unto  the 
party  or  parties  to  be  charged 
therewith,  or  left  for  him,  her,  or 
them  at  his,  her,  or  their  dwell* 
log-house  or  last  place  of  abode, 
a  bill  of  such  fees,  charges  and 
disbursements,  written  in  a  com- 
mon legible  hand,  and  in  the 
Ifoglish  tongue  (except  law  terms 
and  names  of  writs)  and  in  words 
at  length  (except  times  and  sums) 
which  bin  shall  be  subscribed 
with  the  proper  hand  of  such 
attorney  or  solicitor  respectively, 
and  upon  application  of  the  party 
or  parties  chargeable  by  such 
bill,  or  of  any  other  person  in 
that  behalf  authorized,  unto  the 
said  Lord  High  Chancellor,  or 
the  Master  of  the  Rolls,  or  unto 
aoy  of  the  Courts  aforesaid,  or 
unto  a  Judge  or  Baron  of  any  of 


the  said  Courts  respectively,  in 
which  the  business  contained  in 
such  bill,  or  the  greatest  part 
thereof  in  amount  or  value, 
shall  have  been  transacted;  and 
upon  the  submission  of  the  said 
party  or  parties^  or  such  other 
person  authorized  as  aforesaid, 
to  pay  the  whole  sum  that  upon 
taxation  of  tiie  said  bill  shall 
appear  to  be  due  to  the  said  at- 
torney or  solicitor  respectively,  it 
shall  and  may  be  lawful  for  the 
said  Lord  High  Chancellor,  the 
said  Master  of  the  Rolls,  or  for 
any  of  the  Courts  aforesaid,  or  for 
any  Judge  or  Baron  of  any  of  the 
said  Courts  respectively,  and  they 
are  hereby  required  to  refer  the 
said  bill,  and  the  said  attorney's 
or  solicitor's  demand  thereupon, 
(although  no  action  or  suit  shall 
be  then  depending  in  such  Court 
touching  the  same)  to  be  taxed 
and  settied  by  the  proper  officer 
of  such  Court,  without  any  money 
being  brought  into  the  said  Court 
for  that  purpose,"  &c. 
^  (&)  6  Q.  B.  265. 
/  (p)  Ante,  vol.  3,  p.  600. 
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V. 
MOORB. 


1 846.  Mm,  B. — I  see  no  reason  why  the  name  of  the  Court  should 
Enolsbeaet  ^PP®^  '^^  ^^^  heading  of  the  bill ;  it  is  su£Bcient  if  it  appear 
by  the  bill  itself  Suppose  the  business  done  in  several 
Courts,  how  would  the  bill  be  headed?]  As  this  bill  states 
the  name  of  the  cause,  which  appears  to  be  an  action  at 
law,  it  is  submitted  that  the  bill  would  have  been  sufficient 
even  under  the  2  Geo.  2,  c.  23,  s.  23 ;  but  it  is  clearly  so 
under  the  6  &  7  Vict.  c.  73,  s.  37  (a),  which  directs  that  a 
bill  for  common  law  business  shall  be  referred  for  taxation 
to  an  officer  of  the  common  law  Courts. 


(a)  Enacts,  "  that  from  and 
after  the  passing  of  this  act  no 
attorney  or  solicitor,  nor  any 
execator,  administrator,  or  as* 
signee  of  any  attorney  or  solicitor, 
shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disburse- 
ments for  any  business  done  by 
such  attorney  or  solicitor,  until 
the  expiration  of  one  month  after 
such  attorney  or  solicitor,  or 
executor,  administrator,  or  as- 
signee of  such  attorney  or  so- 
licitor, shall  have  delivered  unto 
the  party  to  be  charged  there- 
with, or  sent  by  the  post  to  or 
left  for  him  at  his  counting-house, 
office  of  business,  dwelling-house, 
or  last  known  place  of  abode,  a 
bill  of  such  fees,  charges,  and 
disbursements,  and  which  bill 
shall  either  be  subscribed  with 
the  proper  hand  of  such  attorney 
or  solicitor,  (or,  in  the  case  of  a 
partnership,  by  any  of  the  part- 
ners, either  with  his  own  name, 
or  with  the  name  or  style  of  such 
partnership,)  or  of  the  executor, 
administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  en- 
closed in  or  accompanied  by  a 


letter  subscribed  in  like  manner 
referring  to  such  bill ;  and  upon 
the  application  of  the  party 
chargeable  by  such  bill  within 
such  month  it  shall  be  lawful,  in 
case  the  business  contained  in 
such  bill  or  any  part  thereof  shall 
have  been  transacted  in  the  High 
Court  of  Chancery,  or  in  any 
other  Court  of  equity,  or  in  any 
matter  of  bankruptcy  or  lunacy, 
or  in  case  no  part  of  such  business 
shall  have  been  transacted  in  any 
Court  of  law  or  equity,  for  the 
Lord  High  Chancellor  or  Master 
of  the  Bolls,  and  in  case  any  part 
of  such  business  shall  have  been 
transacted  in  any  other  Court, 
for  the  Courts  of  Queen's  Bench, 
Common  Pleas,  Exchequer,  Court 
of  Common  Pleas  at  Lancaster, 
or  Court  of  Pleas  at  Durham,  or 
any  Judge  of  either  of  them,  and 
they  are  hereby  respectively  re- 
quired, to  refer  such  bill,  and  the 
demand  of  such  attorney  or  so- 
licitor, executor,  &c.,  thereupon 
to  be  taxed  and  settled  by  the 
proper  officer  of  the  Court  in 
which  such  reference  shall  be 
made,  without  any  money  being 
brought  into  Court,"  &c. 


MOOEK. 
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Martin  and  H.  HiO  in  support  of  the  rule.  These  acts  iH40. 
were  passed  for  the  benefit  of  clients^  and  ought  to  be  e^gi^mbam 
construed  strictly  against  the  attorney.  The  name  of  the 
Court  in  which  the  business  was  done  should  appear  by 
the  biU^  since  the  scale  of  fees  is  different  in  the  several 
superior  Courts,  and  those  fees  differ  from  the  amount 
allowed  in  the  Court  of  Common  Pleas  at  Durham. 
Unless  the  bill  shews  in  what  Court  the  business  was 
done,  the  client  has  no  means  of  ascertaining  whether  the 
cfaaiiges  are  reasonable.  The  statute  of  Victoria  uses  the 
same  words  as  the  2  Geo.  2,  namely,  ''  bill  of  fees,  charges 
and  disbursements,"  and  the  case  of  Lewis  v.  Primrose  (a), 
which  was  decided  under  the  latter  act,  must  govern  the 
present  case.  There,  Lord  Denmatiy  C.  J.,  says,  ''  this 
objection  must  prevail,  or  the  statute  be  in  effect  repealed. 
The  very  object  of  the  enactment  is,  that  the  client,  if  he 
likes,  may  take  the  bill  to  another  attorney  for  his  advice 
upon  it.  Why  is  the  client  to  be  forced  to  ask  questions? 
And  how  can  we  say  that  he  is  told  in  respect  of  what 
badness  the  charge  is  made,  when  he  is  not  told  where  the 
business  was  done  ?^ 

Pollock,  C.  B. — The  rule  for  a  nonsuit  must  be  absolute. 
I  cannot  see  any  distinction  between  this  case  and  that  of 
Lewis  V.  Jhrimrose,  and  I  think  we  ought  to  adhere  to  that 
decision.  The  bill  should  contun  substantial  information 
of  the  Court  in  which  the  business  was  done.  I  do  not 
mean  to  say  that  it  must  necessarily  do  so  in  the  heading 
of  the  bill,  but  it  ought  in  some  part  of  it.  That  is  not  so 
with  this  bilt  because,  for  any  thing  that  appears  on  the 
&ce  of  it,  the  business  might  have  been  transacted  in  the 
Court  of  Common  Pleas  at  Durham. 

Aldsbson,  B. — I  am  of  the  same  opinion.    The  act,  so 

/(a)  6Q.  B.  265. 


VOL.  IV. 
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1846.       fiur  as  relates  to  the  delivery  of  an  attorney's  bill,  ought  to 
Engleheaet  ^^  construed  liberally  for  the  client,  and  strictly  for  the 
^'  attorney ;  for  the  one  knows  the  law,  and  the  other  does 

not  The  object  of  the  statute  is  to  allow  the  client  a 
month  to  consider  whether  he  will  refer  the  bill  for  taxation, 
and  for  that  purpose  it  is  requisite  that  he  should  know 
where  the  charges  are  incurred.  Unless  the  name  of  the 
Court  be  stated,  it  would  be  impossible  for  him  to  know 
whether  on  taxation  one-sixth  would  be  taken  off,  for  the 
scale  of  fees  is  different  in  different  Courts.  It  is 
therefore  necessary  that  the  information  required  should 
be  given. 

RoLFE,  B.,  concurred. 

Rule  absohite. 


y^.   x^'  ffittiC /^4fJ^     RoDGERs  and  Marshall  t?.  Maw. 

Wbere  on  dii-     LlEBT  on  bond  in  the  penal  sum  of4000Jl  with  condition 

pirtoerehip*      ^^"^  payment  of  2000i  by  instalments. 

JI^'l^Lree,       "^^  defendant  pleaded  a  set-off,  for  money  paid  to  the 

in  consider.      plaintiffs'  use,  upou  which  issue  was  joined. 

ation  of  a  som  .  , 

of  money  At  the  trial  before  Rolfe^  B.,  at  the  Liverpool  Spring 

ihe'bondofa  Assizes,  1844,  it  appeared  that  the  periods  for  payment 

to  "^  ^lUhe  ^^^  ^^®  instalments  had  elapsed,  and  that  1726i  remained 

debts,  and  to  due  to  the  plaintiffs.   In  support  of  the  set-off,  the  defendant 

from  all  lia-  proved  that  the  two  plaintifis  and  the  defendant  had  been 

loki?  "nwraf  partners,  and  that  in  January,  1840,  they  agreed  to  dissolve 

*^®^j^P*^  the  partnership,  and  the  two  plaintifis  agreed  to  take  all 

as  between  the  debts  ou  themselves,  and  to  release  the  defendant  from 

the  other  two 

partners  and 

nimself,  a  surety  only  in  respect  of  those  debts. 

Where  a  set-off  is  pleaded  to  the  whole  declaration,  but  the  defendant  roooeeds  in  pnmng  a 
part  only,  he  is  entitled  to  reduce  the  plaintifi*  claim  pro  tanto. 

Qvars,  whether  money  leyied  under  an  execution,  and  not  paid  by  the  party  directly,  vmd  in 
MOM|f,  can  be  made  the  sulfject  of  set*^  as  money  pdd  ? 
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all  liability  as  to  the  joint  concern,  and  that  that  waa  the        1^46. 
consideration  for  the  bond  on  which  the  action  was  brought.      Rodoeis 
The  plaintifis,  however,  did  not  pay  all  the  debte;  and  the    "^  Another 
defendant  was  sued  jointly  with  them  by  the  holder  of  a        Maw. 
bill  for  173M.,  dated  in  December,  1839,  and  drawn  by  one 
of  the  plaintifis  on  the  firm.    Before  the  present  action  was 
broogfat  the  defendant  had  paid  to  the  holder  of  the  bill 
three  sunas  of  5002:,  5002.,  and  60L ;  and  a  sum  of  448/.  had 
been  paid  by  the  sheriff  under  an  execution  against  the 
defendant's  goods,  in  an  action  at  the  suit  of  the  holder  of 
the  bill.     A  verdict  was  taken  for  172521,  the  sum  claimed 
by  the  plaintiffs,  and  leave  was  reserved  for  the  defendant 
to  move  to  reduce  that  amount  to  21621  6s.  ItL,  or  such 
sum  as  the  Court  should  under  the  circumstances  direct. 

In  Blaster  Term,  1844,  a  rule  nisi  was  obtained  accord- 
i^ly^  against  which, 

Martin  and  Crompton  shewed  cause.  First,  the  plea  of 
set-off  is  not  divisible,  and  the  defendant  cannot  reduce 
the  damages  by  the  amount  proved.  The  present  case 
must  be  governed  by  Tuck  v.  TWA  (a),  which  decided 
that  when  a  defendant,  under  a  plea  of  set-off  to  the  whole 
declaration,  proves  a  sum  of  money  owing  to  him  from  the 
plaintiff  less  than  the  amount  of  the  claim  which  the 
plaintiff  has  established,  the  defendant  is  not  entitled  to 
have  a  verdict  entered  for  him  on  that  issue  for  the  amount 
which  he  has  so  proved,  but  the  issue  must  be  found  for 
the  plaintiff,  unless  where  the  defendant,  by  all  his  picas 
taken  together,  covers  the  whole  cause  of  action.  In  that 
case,  Parke,  B.,  in  delivering  judgment,  says(&),  ^'The  plea 
of  set-off  has  been  construed,  under  peculiar  circumstances, 
as  entitling  the  defendant  to  prove  due  to  himself  as  much 
as  he  can,  which  may  be  taken  in  connection  with  the 

^  (c)  7  Dowl.  373  ;  S.  C.  6  M.  &  W.  109. 
^  (A)  5M.  &W.  114. 

F   2 
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1846.  Other  pleas  as  an  answer  to  the  plaintiflfs  case.  But  I  cannot 
accede  to  the  proposition,  that  where  a  defendant  is  unable 
to  shew  that  the  plaintiff  is  indebted  to  him  in  a  greater 
sum  than  he  is  to  the  plaintiff  on  the  whole  record,  he  is  to 
be  allowed  to  enter  a  verdict  for  as  much  as  he  has  proved. 
And  this  is  quite  consistent  with  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  case  of  Moore  v.  ButUn  (a), 
(with  which  I  perfectly  agree),  and  the  reasons  there  given 
for  not  dividing  the  plea  of  set-off,  except  in  cases  where 
the  other  part  of  the  plaintiff's  daim  is  covered  by  other 
pleas."  In  Cousins  v.  Paddon  (6),  the  plaintiff's  demand 
was  entirely  covered,  partly  by  a  plea  of  payment,  and 
partly  by  the  set-off.  But  where  the  plea  of  set-off  is 
pleaded  to  the  whole  of  the  plaintiff's  demand,  and  the 
defendant  succeeds  in  proving  a  part  only,  the  issue  must 
be  found  against  him  as  to  the  whole,  and  he  is  not 
entitled  to  use  the  sum  proved  in  reduction  of  damages. 
The  only  case  which  raises  any  doubt  is  that  of  CoOins  v. 
Collins  (c). 

Secondly,  as  part  of  the  sum  claimed  to  be  set-off  was  not 
paid  by  the  defendant  in  money,  but  was  levied  by  the 
sheriff  under  an  execution  against  the  defendant's  goods,  it 
cannot  form  the  subject  of  set-off.  In  Moore  v.  Pyrke{d)f 
it  was  held  that  an  under  tenant,  whose  goods  were  dis- 
trained and  sold  by  the  original  landlord  for  rent  due  fix)m 
his  immediate  tenant,  could  not  maintain  an  action  for 
money  paid  to  the  use  of  the  latter;  for  immediately  on  the 
sale,  under  the  distress,  the  money  paid  by  the  purchaser 
vested  in  the  landlord  in  satisfiurtion  of  the  rent,  and  never 
was  the  money  of  the  under  tenant  In  this  case  the 
defendant  could  not  have  sued  the  plaintiffs  for  money 
paid  to  their  use,  but  must  have  declared  for  breach  of 
the  implied  covenant  contained  in  the  bond;    Spencer  v. 

(a)  7  A.  &  £.  595;  S.  C.  2  N.      4  Dowl.  448. 
&  P.  436.  (c)  2  Burr.  S20. 

(6)  2  C,  M.  &  R.  547 ;  S.  C.         {f)  11  East,  52. 
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Peary  (a);  Lubbock  and  Others  v.  Tribe (b).     Besides,  the        1846. 

defendant  must  set  forth  in  his  plea  the  sum  really  due  roi^fbs 

before  he  is  entitled  to  set-off  a  cross  demand;  Grimwood  •"*  Another 
V.  Barrii(c);  Symmans  v.  Knox  (d).  Maw. 

Knowlet  and  CowUngy  in  support  of  the  rule.  As  to  the 
first  point,  the  case  of  CoWns  v.  CoOins  is  an  express 
authority  to  shew  that  the  sum  proved  may  be  allowed  in 
reduction  of  the  damages.  Tuck  v.  Ttick  (e)  only  decides 
that  if  a  plea  of  set-off  be  pleaded  to  the  whole  declaration, 
and  the  proof  of  it  goes  to  part  only,  the  issue  must  be 
found  for  the  plaintiff;  but  there  is  nothing  to  shew  that 
the  defendant  may  not  have  the  advantage  of  the  sum 
proved  in  mitigation  of  damages.  In  Barnes  and  Others 
V.  Butcher  (J^),  the  deduction  was  allowed  at  nisi  prius. 
A  defendant  who  succeeds  in  proving  a  part  of  his  plea  of 
payment  is  entitled  to  a  reduction  of  damages,  pro  tanto ; 
Lord  V.  Ferrand  ig\ 

Secondly,  the  defendant  b  entitled  to  set-off  the  sum  levied 
by  the  sheriff.  Where  a  verdict  has  been  obtained  against 
several  in  an  action  of  assumpsit,  and  the  damages  have 
been  levied  upon  one,  he  may  maintain  an  action  against 
the  rest  for  money  paid  to  their  use ;  2  Stark,  on  Evid.  76, 
3rd  ed. ;  Osborne  and  ATwtker  v.  Harper  {h).  Where,  upon 
a  settlement  of  accounts  at  the  end  of  a  voyage,  one  of  two 
shipowners  agreed  to  pay  the  broker's  bill,  in  consideration 
of  which  he  was  allowed  a  larger  share  of  profit;  but  having 
omitted  to  pay  the  broker,  the  latter  sued  both  owners  for 
the  amount,  upon  which  the  other  owner  paid :  it  was  held 
that  he  might  recover  the  amount  as  money  paid ;  Wibon 

(a)  3  A.  &  B.  331 ;  S.  C.  4  N.  7  Oowl.  373. 
&  M.  770.  (/)  9  C.  &  P.  725. 

(6)  3  M.  &  W.  607.  ig)  Hil.  Term,  1844,  Ezch. 

(c)  6  T.  R.  460.  (A)  5  East,  225 ;  S.  C.  1  Smith, 

(<f)3T.  IL66.  411. 
(e)  5  M.  &  W.   109 ;    S.  C. 
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1846.        ▼.  Cutting  (a).  They  also  cited  Stephens  v.  Lofty  (ft) ;  Hanhm 

RoDGEEs      ^'  -SrocwiiAearf  (c) ;  fVymer  v.  Kembk  and  Anether  {d). 
and  AncthcT 

9. 

Maw.  Cur.  adv.  vtdL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — (After  stating  the  facts,  his  Lordship 
proceeded.)  We  have  no  doubt  that  the  agreement  of  the 
two  plaintifls  to  take  all  the  debts  on  themselves,  and  to 
release  the  defendant  from  all  liability  as  to  the  joint 
concern,  amounted  to  a  covenant  to  pay  the  debt,  and  that 
as  between  the  plaintiffi  and  the  defendant,  the  defendant 
became  a  surety  only. 

Two  points  were  made  on  behalf  of  the  plaintifis.  First, 
that  as  the  set-off  proved  did  not  cover  the  plaintiffs' 
demand  the  plea  was  disproved,  and  could  not  avail  in 
reduction  of  damages.  Secondly,  that  as  part  of  the  set-off 
consisted  of  money  levied  under  an  execution  against  the 
defendant's  goods,  and  not  paid  by  the  defendant  directly 
in  money,  it  could  not  be  made  the  subject  of  set-off  as 
money  paid,  and  the  case  of  Moore  v.  Pyrke  (e)  was  cited 
as  an  authority  on  that  point 

With  respect  to  the  first  point,  there  is  no  set-off  at 
common  law;  it  is  merely  under  the  statutes  of  set-off,  and 
the  question  turns  upon  the  construction  those  statutes 
have  received  or  ought  to  receive.  The  first  statute  is  the 
2  Geo.  2,  c.  22,  s.  13,  amended  and  made  perpetual  by 
the  8  Geo.  2,  c.  24,  ss.  4  and  5.  The  expression  in  the 
last  act,  that  ^'in  case  the  plaintiff  shall  recover  in  any  such 
action  or  suit,  judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  truly  and  justly  due  to  the  plaintiff,  after 
one  debt  being  set-off  against  the  other,"  &a,  imports  that 

(o)  10  BiDg.  436;  6.  C.  4  M.         (d)  6  B.  &  C  479;  S.  C.  9  D. 

&  Scott,  268.  &  R.  511. 

(5)  2  Barnard.  .338.  (e)  U  East,  52. 

(c)  3  B.  &  P,  607. 
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a  fletroff  pleaded  and  proved  shall  prevail  in  reducing  the  1846. 
amount,  though  it  may  not  wholly  cover  the  plaintiffs'  de-  R^JJ^Ti^ 
mand.  In  CoOm  v.  Cfaffiw  (a).  Lord  Mansfield,  on  the  argu-  "<*  ^^notkcr 
ment,  threw  out  that  set-off,  under  the  8  Geo.  2,  c.  24,  must  Maw. 
have  the  same  effect  as  payment  under  the  8  &  9  Wm.  3, 
c.  11 ;  and  when,  afiear  deliberation,  the  Court  gave  judg- 
ment, it  was  expressly  held  that  a  set-off  was  equivalent  to 
actual  payment,  and  that  a  balance  must  be  struck  as  in 
equity  and  justice  it  ought.  We  believe  this  exposition  of 
the  statute  has  been  acted  upon  ever  since  in  Westminster 
Hall,  and  has  not  been  doubted,  unless  the  mistaken  report 
of  the  case  of  Tuck  v.  Tuck,  in  7  DawL  373,  more  correctly 
reported  m  5  M.  Sf  W.  109,  is  an  exception.  It  is  con- 
tended f(Mr  the  plaintifis  that  if  the  plea  of  set-off,  pleaded 
to  the  whole,  does  not  in  proof  cover  the  whole,  it  will 
avail  nothing;  and  that  not  only  the  defendant  cannot 
have  a  verdict  to  the  extent  of  the  set-off  proved,  which  is 
undoubtedly  correct,  but  that  the  set-off,  though  proved, 
cannot  operate  in  reduction  of  damages.  We  think  this 
cannot  be  supported  upon  authority  or  on  principle.  The 
case  of  Tuck  v.  Tuck,  6M.8ffF.  109,  cited  for  the  plaintifis 
from  7  DawL  373,  shews  that  the  defendant  cannot  have  a 
verdict  oa  the  plea  of  set-off  unless  the  plea  covers  the 
plaintiff's  demand,  either  as  it  stood  originally  or  as  reduced 
by  some  other  plea ;  but  it  is  no  authority  for  depriving  the 
defendant  of  the  benefitof  the  set-off  in  reduction  of  damages; 
for,  according  to  the  report  in  Meeson  Sf  Wehbjfs  ReporU, 
stated  by  the  counsel  in  the  cause  to  be  a  correct  report, 
this  benefit  was  expressly  allowed.  \xl  dnuiM  v.  Paddon{b\ 
it  was  held  that  the  plea  of  set-off  was  not  now  to  be 
construed  strictly ;  and  in  Moore  v.  ButUn  (c),  it  was  held 
that  a  plea  of  set-off  was  not  divisible,  and  that  if  it  failed 
to  cover  the  demand,  the  plaintiff  was  entided  to  a  verdict 


(a)  2  Burr.  S20.  (c)  7  A.  &  E.  595. 

(5)  3  C,  M.  &  R.  547. 
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1846.  on  the  whole  plea ;  but  there  is  nothing  in  that  case,  or  in 
^^^^^^^  any  of  the  cases,  to  shew  that  the  defendant  might  not  have 
tnd  Another    the  benefit  in  a  reduction  of  the  damages,  although  the  plea 

Maw.  was  found  against  him ;  and,  in  giving  the  judgment  of  the 
Court  in  that  case.  Lord  Denman^  C.  J.,  says,  that  though 
the  plea  is  no  bar  to  the  action,  the  evidence  might  reduce 
the  damages.  In  Tuck  v.  Tuck^  the  set-off  was  allowed  at 
the  trial  to  reduce  the  damages,  though  the  Court  would 
not  enter  a  verdict  to  the  amount  proved ;  and  in  Barnes 
and  Others  v.  Butcher  (a),  the  same  course  was  adopted. 
We  are,  therefore,  clearly  of  opinion  that,  as  to  the  sums 
actually  paid,  the  set-off  must  avail  in  reducing  the  damages. 

With  respect  to  the  other  point,  it  is  certainly  decided 
in  Moore  v.  Pyrhe  (A),  that  where  the  goods  of  a  party  taken 
as  a  distress  for  rent,  which  ought  to  have  been  paid  by 
another,  were  actually  sold,  the  party  injured  could  not 
recover  as  for  money  paid,  though  he  might  have  main- 
tained such  an  action  had  he  paid  the  rent  in  money  under 
the  pressure  of  the  distress,  instead  of  allowing  his  goods  to 
be  sold.  (See  ExaU  v.  Partridge  and  Othersy  8  T.  R.  308.) 
The  present  case  is  not  precisely  the  same.  Here  the 
defendant's  goods  were  taken,  not  under  a  distress,  but 
under  a  writ  of  fieri  facias,  which  directs  the  sheriff  to 
make  of  the  defendant's  goods  in  that  action  so  much 
money,  and  the  sheriff  has  so  done ;  he  has  made  money 
of  the  defendant  s  goods,  and  therewith  has  paid  the  claim 
in  the  action.  The  redress,  by  a  claim  as  for  money  paid, 
is  much  more  simple  and  beneficial  than  a  special  action 
on  the  case ;  of  which  this  is  an  instance.  Here  the  plain- 
tiffs are  suing  for  the  consideration  for  their  promise  to 
indemnify,  and  the  defendant,  it  is  contended,  cannot  set* 
off  the  money  paid  by  the  produce  of  his  goods  in  con- 
sequence of  the  breach  of  that  promise.     We  cannot  see 

(a)  9  C.  &  P.  725.  (6)  11  East,  62. 
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upon  what  principle  a  man  may  not  set-off  money  paid  by       1846. 

the  produce  of  his  g^ods,  as  well  as  money  paid  directly,    ^rI^^^^^TJ^ 

without  any  sale  of  his  goods.     If  a  man's  goods  are  taken    and  ADotb«r 

by  an  act  of  trespass,  and  are  subsequently  sold  by  the        Maw. 

trespasser,  and  turned  into  money,  he  may  maintain  trespass 

fcr  the  forcible  injury;  or,  waiving  the  force,  he  may  main* 

tain  trover  for  the  wrong;  or,  waiving  the  tort  altogether,  he 

may  sue  for  money  had  and  received.     In  that  case  the 

sorfdns  of  the  sale,  after  paying  the  debt,  would  clearly 

belong  to  the  party,  and  he  might  sue  the  sheriff  as  for 

money  had   and  received ;    and,  if  with  the  residue  the 

sheriff  has  paid  a  debt  that  the  plaintiffs  were  bound  to 

pay,  we  think  that  it  is  at  least  doubtful  whether  it  be  not 

more  in  the  spirit  of  the  law  that  a  set-off  should  be  allowed 

m  such  a  case,  than  that  a  party  should  be  driven  to  a 

special  action.     In  Merrytoeather  v.  Nixan  (a),  where  an 

action  had  been  brought  against  two  defendants  for  a  tort, 

and  the  damages  recovered  were  leviedf  as  the  report  states, 

wholly  on  the  plaintiff,  and  be  sued  for  money  paid ;  it  was 

decided  that  no  contribution  could  be  claimed  as  between 

wrong  doers:  but  neither  at  the  trial  nor  on  the  motion  was 

it  suggested  that  the  action  would  not   lie,  because  the 

money  was  leviedy  and  not  paid.     K  that  was  the  fact,  as 

may  be  collected,  though   not   with   certainty,  from  the 

report.  Lord  Kenyon  in  that  case  said,  there  was  a  clear 

distinction  between  tort  and  assumpsit,  and  intimated  that 

the  action  might  have  been  maintained  if  the  case  had  been 

one  of  contract  and  not  tort ;  and  it  may  be  observed,  that 

this  case  was  not  cited  at  the  Bar,  or  noticed  by  the  Court 

in  Moore  v.  Pyrke  [b).     With  respect  to  the  necessity  of 

the  actual  payment  of  money,  it  may  be  remarked,  that 

although  in  Mcunoell  v.  Jameson  (e)  it  was  held,  that  giving 

a  bond  to  pay  is  not  equivalent  to  payment ;  yet  in  Barclay 

and  Another  v.  Gooch  -d)^  liord  Kenyon  decided,  that  if  a 


(a)  8  T.  R.  186.  (c)  2  B.  &  A.  51. 

{b)  11  East,  52.  (€?)  2  Esp.  571. 
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1846.  surety  satisfied  and  extinguished  the  debt  of  the  principal 
^^^^^^]^  by  giving  a  note  which  was  accepted  as  payment,  he  might 
aad  Another    maintain  an  action  for  money  paid  before  the  note  was  due. 

Maw.  Upon  the  whole,  we  think  there  is  so  much  doubt  in 
applying  the  case  of  Moore  y.  Pyrhe  to  the  present  case, 
or  in  the  principle  of  that  decision,  that  we  think  an 
opportunity  ought  to  be  given  to  the  defendant  (if  he 
desires  it)  of  putting  this  upon  the  record,  by  special 
verdict  or  bill  of  exceptions,  which  can  easily  be  done  by 
an  arrangement  between  the  parties  (a). 

(a)  The  parties  afterwardd  agreed  to  a  compromise. 
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Crfmtp  Cenn« 
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Dob  dem.  Body  v.  Cox.  1646. 

1  HIS  was  a  rule,  calling  upon  the  lessor  of  the  plaintiff  "  The  mtttert 
to  shew  cause  why  the  judgment  signed  in  this  cause  should  the  actioD, 
not  be  set  aside,  with  costs ;  and  also  why  the  award  made  JJfdlS^'il?* 

between  the  parties  should  not  be  set  aside,  on  the  ground  na^p^ctof^ 
*  o  — '^'^^  Droits 


that  the  arbitrator  had  exceeded  his  authority,  by  ordering  oftlieiiuid 

judgment  to  be  signed  in  the  action,  and  also  on  the  ground  J^^tlfmtt. 

that  there  was  no  independent  adjudication  of  the  right  to  J^'^jf"' 

the  premises,  and  that  therefore  the  award  was  not  final.       the  purtiet. 

It  appeared  upon  affidavit,  that  after  issue  joined  in  the  ooetioftbis 

above  action  of  ejectment,  a  Judge's  order  was  made  by  JJe  reference 

to  be  made 
panaant  to 
dni  order,**  were,  after  issue  jdned  in  an  action  of  ejectment,  referred  bj  a  Judge's  order  to 
•riiitratknL  The  arbitrator  awarded  *•  UiatjmdgmuUftr  tkt  phmUffbt  mlwnd  m  Me  taid  dc<um, 
wiik  1«,  damaff€9f  emd  that  tbe  plaintiff  do  recoTer,  under  the  same  judgmeiUf  a  plot  or  parcel  of 
land,  situate,**  &e.,  (describing  it)  "and  I  do  further  award,"  &c.,  "that  the  said  defendant 
shall  pay  the  sum  of  121  as  and  for  the  mesne  profits  of  the  said  land,  and  tbe  plaintiff *8  costs 
of  the  said  action  to  be  taxed  by  the  proper  officer,  and  the  sum  of  21.  )0<.  in  part  of  the  said 
plaintiff's  costs  of  the  reference;  ana  I  do  award,'*  &o.,  "that  except  as  aforesaid,  each  party 
shall  pay  his  own  costs  of  the  said  reference,  and  that  the  costs  of  this  my  award  shall  be  paid 
and  borne  bv  them  in  equal  moieties.'*  The  plaintiff  having  signed  judgment  accordingly : 
Bdd,  first,  that  the  arbitrator  had  exceeded  his  authority  in  ordering  a  judgment  to  be  entered 
np;  and  that,  therefore,  the  judgment  must  be  set  aside. 

And  secondly,  that  there  was  no  ground  for  setting  aside  the  award ;  as  that  portion  of  it 
which  rehUed  to  the  judgment  might  be  rejected  as  suqslusage,  and  a  good  award  would  still 
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1846.  consent,  which  directed  'Mbat  the  matters  at  issue  in  this 
Doe  dem  *^^^^">  together  with  all  claims  in  respect  of  the  mesne 
Body  profits  of  the  land  in  question,  and  all  matters  in  difference 
Cox.  between  the  parties,  and  of  the  costs  of  the  said  action, 
and  of  the  reference  to  be  made  pursuant  to  this  order,  be 
referred  to  the  award,  arbitrament,  and  final  determination 
of,"  &C,  The  award,  which  was  stated  to  be  "concerning 
the  premises,''  was  made  on  the  30th  of  January,  1846. 
It  recited  the  order  of  reference,  &c.,  and  then  proceeded 
thus :  "  1  do  award,  order  and  determine,  that  judgment  far 
the  plaintiff  be  entered  in  the  said  action,  with  Is,  damages, 
and  that  the  plaintiff  do  recover,  under  the  said  judgment,  a 
plot  or  parcel  of  land  in  the  parish  of,"  &c.,  containing 
about,"  &c.,  **  and  now  or  late  in  common  with  certain 
lands  called,'*  &c. ;  "and  I  do  further  award,  order  and 
determine,  that  the  said  defendant  shall  pay  the  sum  of 
12il  as  and  for  the  mesne  profits  of  the  said  land,  and  the 
plaintiff's  costs  of  the  said  action,  to  be  taxed  by  the  proper 
oflScer,  and  the  sum  o{2L  lOs.  in  part  of  the  said  plaintiflTs 
costs  of  the  reference,"  [Then  came  a  direction  as  to  the 
time  and  place  of  payment  of  these  sums.]  "  And  I  do 
award  that,  except  as  aforesaid,  each  party  shall  pay  his 
own  costs  of  the  said  reference,  and  that  the  costs  of  this 
my  award  shall  be  paid  and  borne  by  them  in  equal 
moieties."  Judgment,  with  1«.  damages,  was  accordingly 
signed  in  the  above  action  by  the  lessor  of  the  plaintiff,  on 
the  21st  of  April,  1846. 

Montague  Smith  shewed  cause.  It  is  submitted,  first,  that 
the  arbitrator  has  not  exceeded  his  authority  by  ordering 
judgment  to  be  entered  up.  The  cases  of  Jackson  and  Others 
V.  Clarke  (a),  and  Hutchinson  v.  Blackwett  {b),  will  no  doubt 
be  relied  on  in  support  of  this  rule.  In  the  former  case, 
an  arbitrator  to  whom  a  cause,  before  it  came  to  issue,  had 


{a)  M'Clel.  &  Y.  200;  S.  P.  13  Price,  208. 

(6)  8  Bing.  331 ;  S.  C.  1  M.  &  Scott,  613}  1  Dowl.  267.  v/^ 
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been  referred^  awarded  thus:—"  I  award  and  direct,  that  a  ^846. 
verdict  in  this  cause  be  finally  entered  for  the  plaintiff,  with  joioe^dem, 
28421 12<.  damages.''  And  it  was  held  that  he  had  exceeded  ^^^ 
bis  authority  in  directing  the  entry  of  a  verdict ;  and  that  Cox. 
as  the  award  consisted  of  only  one  sentence,  that  direction 
could  not  be  rejected,  and  the  residue  considered  as  an 
award  that  so  much  was  due  and  to  be  paid;  and  that 
therefore,  the  award  could  not  be  supported  either  by 
tttachment  or  action.  That  case,  however,  differs  materially 
from  the  present,  as  there  the  cause  was  not  at  issue,  and, 
therefore,  a  verdict  could  not  have  been  entered  under  any 
circnmstanees.  In  Hutchinson  v.  Blacktoell  (a)  it  was  held, 
that  a  submission  to  refer  a  cause,  and  the  subject-matter 
thereof,  and  the  issue  therein,  to  the  award  of  a  barrister, 
did  not  authorize  him  to  order  a  verdict  to  be  entered  up. 
But  the  decision  in  that  case  proceeded  on  the  ground  that 
it  might  be  inferred,  from  the  terms  of  the  submission,  that 
it  was  not  the  intention  of  the  parties  to  give  the  arbitrator 
power  to  order  a  verdict  to  be  entered.  In  the  present 
case,  on  the  contrary  it  is  submitted,  that  this  being  an 
action  of  ejectment,  the  real  object  of  which  is  to  settle  the 
title  to  the  property,  the  parties  must  have  intended  to  give 
the  arbitrator  the  power  to  direct  judgment  to  be  entered 
np  for  the  successful  party.  [TFiffhimany  J. — ^Is  there  any 
case  to  be  found  in  which  it  has  been  decided  that  an 
arbitrator  may,  of  his  own  authority,  order  a  judgment  to 
be  signed?  I  entertain  no  doubt  that  in  directing  a  judg- 
ment to  be  signed,  he  has  exceeded  his  jurisdiction.]  If 
such  be  the  opinion  of  the  Court,  it  is  submitted,  secondly, 
that  that  part  of  the  award  which  relates  to  signing  judg- 
ment may  be  expunged,  and  the  award  still  stand  good  as 
to  the  rest  It  will  then  read  thus,  *'  that  the  plaintiff  do 
recover  a  plot  or  parcel  of  ground,^  &c.,  describing  it. 
[fFyhtman,  J. — How  is  such  an  award  to  be  enforced?] 
Either  by  attachment  or  action.     [^Wiffhtman,  J. — How 

(a)  S  Biag.  331 ;  S.  C.  1  M.  &  Scott,  513 ;  1  Dowl.  267.  ^ 
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1846.  could  jou  have  an  attachment  for  non  perfonnance,  ^en 
Doe^dem.  ^^^^  ^  ^^  ^^^  specified  within  which  the  defendant  is  to 
Body  give  the  land  up?]  Ulie  defendant  is  bound  to  give  it  up 
Cox.  on  demand;  as  in  the  case  where  a  sum  of  money  is 
awarded  to  be  paid,  and  no  time  specified  for  the  payment, 
the  Court  will  enforce  its  payment  by  attachment  after 
demand  made.  In  Cock  v.  Gent  and  Others  (a),  a  cause  was 
referred  by  a  submission,  which  gave  no  ezpiess  power  to 
direct  a  verdict  to  be  entered.  The  arbitrator  awarded 
that  a  verdict  should  be  entered  for  the  plaintiff,  with  40#. 
damages  and  costs.  And  the  Court  refused  to  set  aside 
the  award  on  motion,  Mr.  Baron  Parke  observing,  ^'we 
ought  not  to  set  aside  the  award  unless  we  are  clear  that  it 
is  void,  because  then  there  is  an  end  of  it  altogether.'* 
**  If  the  plaintiff  seeks  to  enforce  it  by  action  or  attachment, 
the  question  may  then  be  raised  whether  he  is  entitled  to 
do  sa"  In  the  present  case,  it  is  submitted  that  the  Court 
will  allow  the  award  to  stand,  leaving  its  validi^  open  to 
future  discussion,  whenever  the  plaintiff  attempts  to  enforce 
it  by  action  or  attachment 

Ltish^  in  support  of  the  rule.  It  being  clear  that  the 
judgment  must  be  set  aside,  the  question  is,  whether  the 
award  ought  to  be  permitted  to  stand?  It  is  submitted,  that 
as  the  arbitrator  does  not  award,  independently  of  the 
judgment,  that  the  plaintiff  should  recover  the  premises, 
that  portion  of  his  award  cannot  be  separated  firom  the  rest, 
so  as  to  leave  a  good  award  standing.  In  Dardan  v.  BrM{f>\ 
a  cause,  after  being  set  down  for  trial,  was  referred  by  a 
Judge's  order,  with  all  matters  in  difference  between  the 
plaintiff  and  the  defendant,  to  an  arbitrator,  the  costs  of 
the  suit  to  abide  the  event  of  the  award.  The  order  of 
reference  contained  no  power  to  order  a  verdict  to  be 
entered.    The  arbitrator,  however,  awarded  that  a  verdict 

^  (a)  13  M.  &  W.  364 ;  S.  C.  mite,  voL  3,  p.  271.    -^ 
.    (6)  2  A.  &  E.  344  J  S.  C.  4  N.  &  M.  854. 
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ahoold  be  entered  for  the  plaintiff  for  a  sum  named,  and  1^46. 
did  not  award  that  any  sum  was  due  or  to  be  paid  to  the  DoTdemT 
plaintiff  by  the  defendant;  and  he  farther  awarded,  that  as  ^^^ 
to  the  matters  in  difference,  nothing  was  due  to  either  party.  Cox. 
The  order  having  been  made  a  rule  of  Court,  this  Court 
refined  to  grant  an  attachment  for  not  paying  the  sum 
named  and  costs.  So  in  Hawhyard  and  AnoUier  v.  SUkJu 
Old  Others  (a),  a  cause,  after  issue  joined,  having  been 
referred  to  arbitration,  but  no  power  given  to  award  a 
Terdict,  the  arbitrator  awarded  a  verdict  to  be  entered  for 
the  defendants,  and  directed  the  plaintifb  and  the  de- 
fendants respectively  to  execute  mutual  releases  of  all 
manner  of  actions,  &c.  And  it  was  held  that  the  award 
most  be  set  aside  for  excess  of  authority,  and  that  that 
portion  of  it  which  ordered  a  verdict  to  be  entered  could 
not  be  rejected  as  redundant.  Iffiffhtmany  J. — But  that 
decision  proceeded  on  the  ground  that  if  it  were  rejected, 
the  meaning  of  the  arbitrator  with  respect  to  awarding  the 
costs  woald  not  have  been  fulfilled.]  Here  the  award  is, 
that  the  plaintiff  is  to  recover  **  under  the  judgment** 
Those  words  are,  therefore,  a  necessaiy  portion  of  the 
award. 

WiQHTHAK,  J. — If  all  mention  of  a  judgment  be  struck 
out  of  this  award,  it  will  read  thus :  ^'  I  do  award,"  &c., 
^  that  the  plaintiff  do  recover  a  plot  or  parcel  of  land, 
situate,"  &c.,  describing  it.  Then  as  to  the  intention  being 
altered,  it  could  only  be  with  respect  to  the  costs  of  the 
action,  and  those  the  arbitrator  has  expressly  found  in  the 
iriaintiff's  favour.  I  shall,  therefore,  decline  to  make  any 
order  as  to  the  award,  leaving  the  parties  to  their  respective 
rights;  but  the  rule  will  be  absolute  as  to  such  part  as 
relates  to  setting  aside  the  judgment  signed  in  the  action  of 
ejectment 

Rule  absolute  to  set  aside  the  judgment  without 
costs,  and  discharged  as  to  the  residue. 
^(a)  Ante,  vol.  3,  p.  936. 
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1846. 


On  motionto 
discharge  oat 
of  custMy  tn 
attorney  of 
this  Court, 
who  had  been 
arrested  whilst 
attending  in 
his  professional 
capacity  at  a 
County  Court : 
Held^  that 
the  aJBBdavit 
need  not  shew 
that  he  had 
signed  the  roll 
of  attorneys 
of  the  County 
Court,  in  pur- 
miance  of  the 
6  4  7  Vict 
c.  73,  s.  27 ; 
or  that  there 
was  no  roll  of 
attorneys  kept 
in  the  County 
Court 


Cluttebbucr  v.  Hulls. 

•JfillLLER  had  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  be  discharged 
out  of  the  custody  of  the  sheriff  of  the  city  of  Gloucester, 
as  to  the  above  action,  on  the  ground  of  privilege. 

It  appeared  from  the  affidavit  on  which  the  rule  was 
granted,  that  the  defendant  was  a  practising  attorney,  had 
been  admitted  in  Michaelmas  Term,  1830,  and  had  been 
for  several  years  on  the  rolls  of  this  Court,  during  which 
time  he  had  regularly  taken  out  his  certificate.  That  Ai  the 
month  of  May  in  the  present  year,  he  was  attending  the 
County  Court  of  Gloucestershire  **  as  attorney  for  the 
plaintiffs  in  the  following  actions"  (naming  five  actions) 
and  also  ^^as  attorney  for  the  defendant  in  the  following 
actions*'  (naming  two  others).  That  whilst  attending  '^  as 
such  attorney"  in  the  said  Court,  he  was  arrested  by  the 
officer  of  the  sheriff  of  the  city  of  Gloucester,  under  a  capias 
ad  satisfaciendum  issued  at  the  suit  of  the  plaintiff  in  the 
present  action,  and  taken  to  the  city  gaol,  where  he  was 
now  confined.  And  that  he  had  made  an  application  to 
the  Judge  of  the  County  Court  for  his  discharge,  who  had 
refused  to  interfere. 


F.  F.  Lee  shewed  cause,  and  referred  to  the  6  &  7  Vict. 
c.  73,  s.  27,  by  which  it  is  enacted,  ''that  every  person  who 
shall  have  been  duly  admitted  an  attorney  of  any  one  of 
the  superior  Courts  of  Law  at  Westminster,  shall  be  en- 
titled, upon  the  production  of  his  admission  therein,  or  an 
official  certificate  thereof,  and  that  the  same  still  continues 
in  force,  to  be  admitted  as  an  attorney  in  any  other  of  the 
said  Courts,  or  in  any  inferior  Court  of  law  in  England 
and  Wales,  upon  signing  the  roll  of  such  other  Court,  but 
not  otherwise,  and  shall  thereupon  be  entitled  to  practise 
as  an  attorney  th^^in  in  like  manner  as  if  be  had  been 
sworn  in  and  admitted  an  attorney  of  such  Court ;  provided 
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always,  that  no  additional  fee  besides  those  payable  by        184G. 
virtue  of  this  act  shall  be  demanded  or  paid."     He  con-  #^TII]J2bucic 
tended,  that  as  it  did  not  appear  on  the  defendant's  affidavit  «. 

that  he  was  admitted  on  the  roll  of  the  County  Court,  there 
was  nothing  to  shew  that  he  was  qualified  to  practise  in 
that  Court ;  and,  if  so,  he  would  not  be  entitled  to  any 
privilege  in  respect  of  his  attendance  there. 

MUJer^  in  support  of  the  rule,  submitted  that  it  was  not 
necessary  that  it  should  appear  upon  the  affidavit  that  he 
had  signed  the  roll  of  attorneys  of  the  County  Court 
That  inasmuch  as  it  was  shewn  that  he  was  an  attorney  on 
the  roll  of  this  Court,  and  that  at  the  time  of  the  arrest  he 
was  acting  as  an  attorney  in  several  causes  in  the  County 
Court,  sufficient  was  stated  to  virarrant  the  conclusion  that 
he  was  duly  qualified  to  act  as  an  attorney  in  that  Court 
Besides,  in  point  of  fact,  there  was  no  roll  of  attorneys  in 
the  County  Court  which  he  could  have  signed.  \JVigkt'' 
many  J. — Does  the  affidavit  shew  that?]  No,  but  the 
County  Court  is  an  ancient  Court  established  at  common 
law,  of  the  constitution  of  which  this  Court  will  take  judicial 
notice.  [Wightmany  J. — How  can  I  take  judicial  notice 
that  there  is  no  roll  of  attorneys  in  a  County  Court?  Can 
you  cite  any  text- writer  who  states  such  to  be  the  fact?] 
At  any  rate  the  Court  will  not  presume  that  there  is  a  roll ; 
and  the  plaintiff  might  have  shewn  that  to  be  the  case,  if  the 
fikct  were  sa  It  is  submitted  also,  that  this  being  the  case  of 
an  attorney  who  was  admitted  previous  to  the  passing  of  the 
late  statute  6  &  7  Vict  c.  73,  the  27th  section  of  that  statute 
does  not  apply.  \Wightmany  J. — I  think  that  section  is 
clearly  retrospective  as  well  as  prospective.  The  words  are 
''every  person  who  shall  have  been  duly  admitted,"  &c.] 

Cur*  adv.  vult» 

WiOBTMAN,  J. — ^This  was  a  rule  to  discharge  an  attorney 
out  of  custody  who  had  been  arrested  whilst  attending  the 

TOL.  TV.  O  D.   &   L. 
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Hulls. 


1846.        County  Court,  in  the  progress  of  several  suits  in  which  he 
C^iJ^J^^K   was  acting  as  attorney. 

It  seems  to  me  that  he  is  entitled  to  be  discharged.  For, 
without  deciding  the  question  whether  he  be  entitled  to 
practise  in  the  County  Court,  without  having  previously 
signed  the  roll  of  attorneys  of  that  Court,  (if  indeed  any 
such  roll  exist) ;  it  seems  to  me,  that  as  it  appears  on  the 
affidavit  that  he  is  an  attorney  of  this  Court,  and  was 
practising  at  the  time  in  question  as  an  attorney  in  the 
County  Court,  a  sufficient  prim&  fade  case  of  privilege 
from  arrest  is  made  out  to  call  on  the  plaintiflp  to  shew 
upon  what  ground  he  is  not  entitled  to  his  privilege:  more 
especially  as  the  privilege  is  for  the  benefit  of  the  client 
and  not  of  the  attorney.  The  plaintiff  has  failed  to  shew 
any  ground;  and,  therefore,  I  think  that  this  rule  must  be 
made  absolute. 

Rule  absolute. 


BUTTERWORTH  V.  W1LLIAM& 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 

why  the  judgment  roll  should  not  be  amended,  by  stating 

therein  the  true  date  of  the  issuing  and  return  of  the  writ 

of  fieri  facias  in  this  cause  into  the  county  of  Kent,  and  of 

the  writ  of  testatum  fieri  facias,  therein  mentioned. 

It  appeared  by   the    affidavits    that   the  above   action 

(the  venue  in  which  was  laid  in  the  county  of  Kent)  had 

been  commenced  in  the  month  of  January,  1846.     That 

"^n  ori^nal   judgment  had  been  signed  against  the  defendant,  and  the 
writ  of  fi.  fa., 
and  a  testatum 

writ  were  sued  out  on  the  23rd  of  February,  and  on  tbe  same  day  the  defendant*s  goods  were 
seized  under  the  testatum  writ.  On  the  26th,  the  original  writ,  with  the  return  of  nulla  bona, 
was  filed  in  the  proper  office  of  this  Court.  On  the  25th,  a  fiat  in  bankruptcy  was  issued  against 
the  defendant,  and  on  the  10th  of  March,  creditors*  assignees  were  appointed.  The  plaintiff 
baring  made  up  the  roll,  on  the  face  of  which  the  original  writ  appeared  to  be  regularly  returned 
before  the  issumg  of  the  testatum  writ,  the  defendant's  assignees  applied  to  a  Judge  at  Cham- 
bers, on  tbe  10th  of  March,  to  have  the  roll  aiAended,  by  inserting  tbe  true  date  of  the 
return  of  the  tesUtum  fi.  fa.,  and  were  referred  by  the  Judge  to  the  Court :  Held,  that  this  was 
at  most  but  an  irregularity,  and  that  a  motion  made  on  the  5th  of  May  for  that  purpose  was  too 
late. 


Assignees  of 
a  bankrupt 
applying  to 
set  aside 
proceedings 
on  the  ground 
of  irregularity, 
must  come  to 
the  Court 
within  a 
reasonable 
time  after 
notice  of  the 
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costs  taxed  on  the  23rd  of  February;  on  which  day  a  writ        1846. 
of  fieri  facias  was  issued  into  Kent,  and  at  the  same  time  a  butterwojith 

testatum  writ  of  fieri  facias  into  London.    Under  the  latter     ^  ^' 

Williams. 

wnt  the  goods  of  the  defendant  were  seized  on  the  same 
23rd  of  February.  On  the  26th  of  February,  the  writ, 
which  had  been  issued  into  Kent,  was  filed,  with  the 
sberiflTs  return  of  nulla  bona  to  it,  in  the  proper  office  of 
this  Court.  It  appeared  that  there  was  no  date  to  the 
sheriflfs  return;  the  practice  being  for  the  officer,  with 
whom  the  writ  is  filed,  to  attach  the  date  of  its  being  filed 
to  the  sheriff's  return.  It  appeared  that  on  the  24th  of 
February  the  defendant  had  committed  a  voluntary  act  of 
bankruptcy,  by  signing  a  declaration  of  insolvency ;  and 
that,  on  the  25th,  a  fiat  in  bankruptcy  was  issued  against 
him,  under  which,  on  the  same  day,  he  was  adjudged  a 
bankrupt,  and  one  William  Whitmore  was  appointed  official 
assignee  of  his  estate.  On  the  2nd  of  March,  an  application 
was  made,  by  the  official  assignee,  to  a  learned  Judge  at 
Chambers  to  set  aside  the  writ  of  testatum  fieri  facias,  on 
the  ground  that  no  writ  of  fieri  facias,  issued  into  the  county 
in  which  the  venue  was  laid,  had  been  regularly  returned, 
before  issuing  the  testatum  fieri  facias.  At  the  hearing  of 
this  summons  the  plaintiff  produced  an  office  copy  of  the 
judgment  roll,  upon  which  it  appeared  that  a  writ  of  fieri 
fiK^iaa  had  been  regularly  issued  and  returned  before  the 
issuing  of  the  testatum  writ  under  which  the  levy  was 
made;  and  thereupon  the  learned  Judge  dismissed  the 
summons.  Upon  inspection  of  the  judgment  roll  itself, 
it  was  discovered  that  the  copy  was  correct ;  and  a  summons 
was  then  taken  out,  on  the  10th  of  March,  at  the  instance 
of  the  defendant's  creditors'  assignees,  who  had  been 
appointed  on  that  day,  before  the  same  -learned  Judge, 
calling  upon  the  plaintiff  to  shew  cause  why  the  entry 
on  the  judgment  roll  of  the  return  of  the  fieri  facias  therein 
mentioned  to  have  been  issued  into  the  county  of  Kent, 
and  of  the  award  and  issuing  of  the  testatum  fieri  facias 
therein  mentioned,  ought  not  to  be  erased,  on  the  ground 

Q  2 
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1846.        that  the  said  testatum  fieri  facias  was  not  issued  subse- 
BoTTKjiwoRTH  ^^^^^^  ^^»  ^^^  beforc  the  filing  and  return  of  the  said 
^'  fieri  facias  into  the  county  of  Kent    The  learned  Judge, 

however,  before  whom  it  came  on  to  be  heard,  refused  to 
make  any  order,  but  referred  the  parties  to  the  Court* 
On  the  5th  of  March,  it  appeared  that  an  interpleader  issue 
had  been  obtained  at  the  request  of  the  sheriff;  and  that 
on  the  5th  of  May  the  issue  therein,  which  was  whether 
Butterworth  had  notice  of  the  act  of  bankruptcy  at  the  time 
of  the  seizure,  was  complete.  The  present  role  was  moved 
for  on  the  5th  of  May,  the  last  day  but  three  of  Easter 
Term. 

Martin  and  Bavin  now  shewed  cause*  [They  contended, 
first,  that  the  plaintiff  was  perfectly  justified  in  the  course 
that  he  had  taken ;  but  as  the  judgment  did  not  proceed  on 
this  point,  the  argument  is  omitted.  They  referred  to 
Palmet  v.  Price  (a),  Famcombe  v.  Kent  (&),  Greenskields  v. 
Harris {py  Towers  Y.Newton(d),  Moss  v.  James  (e),  PhUUps 
V.  Birch  (/>  The  Court  referred  to  Esdaik  v.  Daois  (y), 
and  Davidson  v.  Dunne  (A),  cited  in  that  case.]  At  the 
most,  the  issuing  a  testatum  fieri  facias  before  the  return 
of  a  previous  writ  of  fieri  facias,  is  but  an  irregularity; 
Pahmt  V.  Price  (a);  Famcombe  v.  Kent{b)\  and  the  party 
should  come  to  the  Court  to  take  advantage  of  it  within  a 
reasonable  time.  In  Wame  v.  Haddonii)^  the  plaintiff  had 
omitted  to  sue  out  an  original  writ  of  capias  ad  satis- 
faciendum previous  to  issuing  a  writ  of  testatum  capias  ad 
satis&ciendum,  and  the  Court  held  that  it  was  but  an  irre- 
gularity, and  that  the  defendant  could  not  take  advantage 
of  it  after  a  considerable  lapse  of  time*    It  will  scarcely, 

(a)  2  Salk.  589. '  7  Scott.  N.  R,  466 ;  6  M.  &  G.  781. 

/  (6)  2  Dowl.  464.  (/)  4    M.   &   G.    403  ;    S.    C. 

/(c)  9  M.  &  W.  774  ;   S.  C.  6  Scott.  N.  R.  178;  2  Dowl.  97, 

2  Dowl.  272,  N  S.  N.  S. 

(rf)  1  Q.  B.  319 ;  S.  C.  4  P.  &  /  {g)  6  Dowl.  465. 

D.  625;  9  Dowl.  576.  ^{K)  4  Dowl.  119. 

(«)  Ante,  vol.  1,  p.  807 ;  S.  C.  .  (i)  9  Dowl.  960. 
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it  is   supposed,  be  contended  that    independent  of  the        1846. 
intervening  rights  of  the  assignees,  the  present  application  bIJ^tebworth 
could  be  considered  as  made  in  time.    And  it  is  submitted,     ^  **• 
that,  after  so  long  an  mterval  as  m  the  present  case  has 
elapsed,  the  rights  of  the  assignees  are  in  no  respect  greater 
than  those  of  the  bankrupt  himsel£     The  case  of  Kinff  v. 
Birch  (a)  is  in  point.     There  the  Court,  in  Easter  Term, 
reversed   an  order  which  had  been  made  by  a  Judge  at 
Chambers,  on  the  17th  of  March,  to  set  aside  a  writ  of 
fieri  fiu:ias  for  irr^ularity,  on  the  ground  that  it  did  not 
correspond  with  the  judgment;   the  plaintiff  having  pro- 
duced the  judgment  roll  made  up,  with  which  the  writ 
corresponded.     And  the  Court  held,  that  a  motion  made 
on  the  second  day  of  Trinity  Term,  by  the  assignees  of  the 
defendant,  for  a  rule  to  shew  cause  why  the  judgment  roll 
should  not  be  amended  according  to  the  real  facts,  was 
too  late.     In   Weedon  v.  Garcia  (A),  judgment  had   been 
irr^ularly  signed  and  execution  levied  on  the  9th  of  March, 
and  it  was  held  too  late  to  apply  to  set  aside  the  judgment 
on  the  28th  of  April  following,  either  at  the  instance  of  the 
defendant  himself  or  of  his  assignees  (he  having  subse- 
quently become  bankrupt),  although  the  latter  were  not 
aware,  until  the  7  th  of  April,  of  the  irregularity  existing  in 
the  judgment     There  the  application  was  made  on  the 
fourteenth  day  of  the  following  Term,  within  twenty-one 
days  after  the  assignees  had  notice  of  the  irregularity. 
Here  the  application  is  not  made  till  the  twenty-first  day 
of  the  following  Term,  and  nearly  two  months  after  an 
unsuccessful  motion  for  the  same  object  had  been  made  to 
a  Judge  at  Chambers.     The  case  of  Bate  v.  Lawrence  (c)  is 
also  an  authority  against  the  present  motion.     There  the 
application  was  to  set  aside  a  judgment  irregularly  signed 
on  a  warrant  of  attorney ;   and  it  being  shewn  that  the 
assignees  were  aware  of  the  irregularity  on  the  16th  of 
January,  the  first  day  of  the  following  Term  was  held  too 

/(«)  3  a  B.  425;   S.  C.  2  G.  &      /(c)  A%te^  vol.  2,  p.   83;  S.  C. 
D.  513.  7  M.  &  G.  405 ;  8  Scott.  N.  R. 

(&)  2  Dowl.  64,  N.  S.  122. 
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1846.       late  to  make  the  application.     There  is  a  class  of  cases, 
BoTTERwoRTH  ^owe^cT,  whcfc  the  Court  have  refused  to  assist  a  plaintiff 
^  ■'-  bj  amending  process,  where  the  rights  of  third  parties 

have  intervened.  Of  this  class  are  the  cases  of  Hunt  v. 
Pasman  (a),  Phillips  v.  Tanner (b),  and  Webber  v.Hutckins{c), 
But  those  cases  are  distinguishable  from  the  present, 
inasmuch  as  there  the  process  was  prima  facie  irregular, 
and  the  party  was  seeking  the  intervention  of  the  Court  to 
amend  it.  They  cited  also  Newton  and  ux.  v.  Roe  and 
another  (d). 

Jerms  (with  whom  was  Jones)^  in  support  of  the  rule.  It 
may  be  conceded  that  had  a  bankruptcy  not  intervened  in 
this  case  the  bankrupt  himself  would  have  come  too  late  with 
the  present  motion ;  but  it  is  submitted  that  it  is  clear,  from 
the  authorities  which  have  been  cited,  that  a  different  rule 
prevails  where  the  application  is  made  by  the  assignees  of  a 
bankrupt ;  and  that  there  is  no  limit  of  time  fixed,  beyond 
that  of  there  being  no  unreasonable  delay,  which  must  be  a 
question  peculiar  to  each  case,  and  not  to  be  governed  by 
authorities  which  can  seldom  be  strictly  applicable.     The 


(«)  4  M.  &  S.  329. 

{b)  6  Bing.  237 ;  S.  C.  3  M. 

6  P.  562. 

y  {c)  8  M.  &  W.  319;   S.  C. 

1  Dowl.  95,  N.  S. 

.  (d)   6  M.  &  G.  779;    S.  C. 

7  Scott.  N.  R.  643 ;  Ante,  vol.  1, 
p.  814;  See  also,  io  addition  to 
the  cases  above  cited.  Brooks 
and  Another  v.  Hodaon,  ante, 
vol.  2,  p.  256  ;  S.  C.  7  M.  &  G. 
529;  8  Scott,  N.  R.  223.  In 
that  case,  however,  from  the  two 
first  mentioned  reports  of  it,  it 
appears  that  the  official  assignee 
was  only  appointed  on  the  4th 
of  April,  and  the  trade  assignees 
on  the  12th,  and  that  on  the 
13th,  they  gave  notice  to  the 
sheriff   that    they    claimed   the 


proceeds  of  the  sale,  and  on  the 
25th  applied  to  the  Court  to  set 
aside  the  execution  as  irregular. 
There  was  also  some  weight  at- 
tached in  that  case,  to  the  fact, 
that  the  plaintiff  had  not  carried 
in  the  judgment  roll  till  the  19th 
of  April,  and  that  counsel  had 
been  instructed  to  move  on  the 
22nd,  although  the  motion  in 
fact  was  not  made  till  the  25th. 
See  also  Routledge  v.  Giles,  2  Or. 
&  J.  163 ;  and  a  case  of  Charles^ 
toorth  V.  ElUs,  decided  in  Trinity 
Term,  1845,  in  the  full  Court. 
As  to  such  an  irregularity  being 
waived,  independently  of  the 
rights  of  third  parties,  by  the 
lapse  of  time,  see  Thomas  v. 
Harris,  1  Dowl.  793,  N.  S. 
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Courts  are  more   indulgent  in  the  case  of  a  bankrupt's       1846. 
assignees  than  in  that  of  any  other  party.     They  must  be  botorwoiith 
allowed  sufficient  time  to  acquaint  themselves  with  the  state    ^   ^' 
of  the  bankrupt's  affairs,  and  to  take  legal  advice  as  to  the 
best  course  to  pursue  with  respect  to  the  bankrupt's  estate, 
and  the  enforcements  of  his  rights.     It  is  not  alleged  that 
the  assignees  were  guilty  of  any  delay  in  their  application 
to  a  Judge  at  Chambers;  and  being  by  the  Judge  referred 
to  the  Court,  the  plaintiff  must  have  been  aware  of  their 
intention  to  object  to  his  proceedings,  the  absence  of  which 
knowledge  is  the  chief  ground  upon  which  delay  in  such 
is  held  to  be  fiital. 


WiGHTMAN,  J. — The  assignees  in  this  case  having  gone 
before  a  learned  Judge  at  Chambers,  were  by  him  referred 
to  the  Court ;  but  that  circumstance  did  not  dispense  with 
the  necessity  of  their  coming  to  the  Court  within  a  reason- 
able time.  Now  it  appears  that  on  the  10th  of  March  last, 
the  assignees  were  aware  of  all  the  facts  upon  which  they 
seek  to  found  the  present  application;  yet  they  do  not 
move  this  rule  till  three  weeks  after  the  commencement  of 
Easter  Term.  They  had  all  the  rest  of  March,  after  the 
10th,  to  call  creditors'  meetings,  and  to  consult  on  the 
propriety  of  taking  further  steps  in  this  matter ;  and  yet 
they  suffer  three  weeks  of  the  following  Term  to  elapse 
without  attempting  to  object  to  what  is  at  most  but  an 
irregularity.  There  is  no  doubt  that  in  the  case  of  a  bank- 
ruptcy intervening,  further  time  must  be  allowed  for  similar 
applications  than  would  be  permitted  in  ordinary  cases; 
but  I  think  that  in  the  present  case  too  long  a  period  has 
been  suffered  to  elapse,  without  any  satisfactory  reason  for 
the  delay  being  assigned,  and  that  therefore  this  rule  must 
be  discharged. 

Rule  discharged. 
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On  a  motion 
for  judgment 
against' the 
casoal  ejector, 
where  other 
than  personal 
service  is 
relied  on,  the 
affidavit  should 
state  in  terms 
that  the 
deponent 
**  Btrvtd  the 
said  A.  B., 
the  ttiumi  in 
poa9e»n<m  by,*' 
&c.,  and  then 
detail  the 
facts  which 
it  is  sought 
to  substitute 
for  personal 
service. 


Doe  d.  Pioott  v.  Rob, 

(^ LFASB Y  moyed,  in  this  case,  for  judgment  against  the 
casual  ejector. 

From  the  affidavit,  in  support  of  the  motion,  it  appeared 
that  the  premises  sought  to  be  recovered  consisted  of  a 
house,  in  the  possession  of  one  Alexander  Morton,  who  had 
sublet  to  six  di£ferent  tenants,  reserving  to  himself  a  room. 
The  service,  with  respect  to  the  six  under  tenants^  was 
regular ;  but,  with  regard  to  Morton,  it  appeared  that  the 
room  was  locked  up,  and  that  he  was  not  to  be  found ;  and 
that,  on  inquiry  at  his  residence,  it  was  stated  that  he  was 
keeping  out  of  the  way  to  avoid  his  creditors.  A  copy 
of  the  declaration  and  notice  had  been  affixed  to  the  door 
of  his  room.  The  affidavit,  however,  in  stating  these  facts^ 
did  not  aver  that  the  deponent  *^  served  the  said  Alexander 
Morton,  the  tenant  in  possession,**  by  doing  such  and  such 
acts ;  or  state  that  he  was  **  tenant  in  possession.** 


Ckatby  now  submitted  that  he  was  entitled  to  a  rule 
absolute  as  to  the  tenants  personally  served,  and  a  rule  nisi 
as  to  Morton. 


WiGHTMAN,  J. — The  affidavit  is  sufficient  as  respects  the 
six  tenants  personally  served,  and  the  rule  will  go ;  but, 
as  to  Morton,  the  affidavit  should  state  distinctly  that 
the  deponent  **  served  Alexander  Morton,  the  tenant  in 
possession^  by  doing  such  and  such  acts,  detailing  the 
circumstances  which  it  is  contended  amount  to  a  service 
upon  the  tenant  in  possession.  The  Master  informs  me 
that  such  is  the  proper  form,  and  that  it  is  not  sufficient 
that  the  party  should  content  himself  with  stating  the 
efforts  used,  and  leave  it  to  the  Court  to  infer  that  he  relies 
on  such  efforts  as  equivalent  to  a  service. 
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On   the   following  day,    Cleasby  prodaoed  an  aflBdavit        1846. 
amended  accordingly.  1^; 


PsR  Curiam. 


PiGOTT 

Ros. 


Rule  nim  (a). 


(a)  See  Chii.  Forms,  p.  363,  6tb 
ed.»  where  the  form  here  eu^geated 
it  not  followed,  although  in  the 
affidarit  of  the  service  of  the  rule 


nisi,  at  p.  365 » it  is. 

The  above  rule  was  afterwards 
made  absolute,  no  cause  being 
shewn. 


Nbwton  and  Others  v.  Stewart* 

J.  HIS  was  a  rule  calling  upon  the  defendant  to  shew  An  afidavit 
cause  why  the  plea  pleaded  by  him  in  the  above  actioni  pieaofnon 
together  with  the  affidavit  verifying  the  same  should  not  i^"  omraciori 
be  set  aside.  7>i^  *J»« 

defenaant. 

It  appeared  upon  the  affidavits  upon  which  this  rule  was  stated  the 
obtained,  that  this  was  an  action  of  assumpsit,  and  that  the  of  one  ai 
defendant  had  pleaded  in  abatement  the  non-joinder  of  '^^erStreet 
other  parties  with  whom  the  defendant  was  jointly  Uable  (a).  ^^°"*„ 
That  in  the  affidavit  verifying  such  plea,  the  residence  of  of  another  as 

•  High  Street, 


(«)  There  was  another  question 
raised  in  the  discussion  of  this 
case  as  to  the  validity  of  the  plea* 
which  was  in  the  following  form : 
"  The  defendant,"  &c.,  "  prays 
judgment  of  the  said  wilt  and 
declaration,  becanse  he  says  that 
the  supposed  promise  of  the  de- 
fendant in  the  said  declaration 
mentioned  0f  any  such  was  made) 
was  made  by  him  jointly  with 
certain    persons,  to  wit"    [here 


followed  the  names  of  several 
persons,  amongst  whom  were] 
«*  A.  W.  Hillary,  whose  Christian 
name  is  to  the  defendant  on- 
known,  and Stokes,  whose 

Christian  name  is  to  the  defendant 
unknown ;  who  are  all  still  living, 
and  at  the  commencement  of  this 
suit  were,  and  still  are,  resident 
within  the  jurisdiction  of  this 


Canterbury.' 
The  Court,  on 
afSdarit  by 
the  plaintiff 
that  inquiries 
had  been  made 
at  the  re- 
spectiTe  places 
mentioned, 
and  that  no 
such  persons 
as  those  named 
were  living 
there,  sot 
aside  both 


Court:    and  with   divers  other 
ponon..  to  wit"  [hew  followed  XTd.'!^; 

•lUicogh  the 
defendant  shewed  that  the  mistakes  had  been  made  accidentally,  and  that  the  one  party  wis  to 

I t I  _A  MM  W-.     on  ••  S__A.^J  _#  A<  W.    n/v  M J  A.\ M.  i_!— .  — _   £_  <!-.  is^_i.    ^XiH         «>! * 


be  found  at  «No.  22,**  instead  of  *« No.  20; 

and  other  similar  works  of  referenoe,  as  rei       _ 

known  in  Canterbury,  and  that  he  lived  in  a  street  adjoining  to  the  one  named. 


*  and  that  his  name  was  in  the  Post  Office  EKrectory 
and  other  similar  works  of  referenoe,  as  residing  at  No.  22 ;  and  that  the  other  party  was  well 
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1846. 
> V ' 

Nbwton 
andOthen 

8T£WAET. 


one  of  the  parties,  Geoige  Augustus  Brown,  was  given  as 
**  No.  20,  Gower  Street,  Bedford  Square ;"  and  the  residence 
of  another,  Geoige  Ash,  as  "  High  Street,  Canterbury." 
That  the  residences  here  given  were  not  true,  and  that  the 
plaintiff  had  been  unable  to  find  them  there. 


several  names]  "who  are  still 
living,  and  at  the  commencement 
of  this  suit  were,  and  still  are, 
resident  without  and  out  of  and 
beyond  the  jurisdiction  of  this 
Court;  and  were  not,  nor  was 
any  or  either  of  them,  at  the  said 
time  last  aforesaid,  resident  within 
the  jurisdiction  of  this  Court; 
and  not  by  the  defendant  alone. 
And  this  the  defendant  is  ready 
to  verify.  Wherefore,  inasmuch 
as  the  sud**  [here  followed  the 
first  mentioned  names,  contain- 
ing, amongst  others]  "A.  W. 
Hillary,  whose  Christian  name  is 
to  the  defendant  unknown,  and 
^—  Stokes,  whose  Christian 
name  to  the  defendant  is  un- 
known, are  not  named  in  the 
said  writ  and  declaration,  together 
with  the  defendant,  he  the  de- 
fendant prays  judgment  of  the 
said  writ  and  declaration,  and 
that  the  same  may  be  quashed.'* 

Keanit  contended  that  it  was 
necessary  that  the  plea  should  be 
in  this  form,  as  the  issue  being 
whether  the  contract  was  made 
by  the  plaintiff  with  the  defendant 
and  the  other  parties  named  in 
the  plea,  it  was  necessary  for  the 
defendant  to  specify  all  the  parties 
with  whom  the  contract  was  in 
point  of  foct  made,  although 
some  might  be  resident  out  of 
the  jurisdiction  of  the  Court, 
whom  it  was  not  therefore  neces- 
sary should  be  joined.    He  cited 


King  and  Another  v.  Hocare,  13  M. 

/  &  W.  494 ;  S.  C.  ante,  vol.  2, 
p.  332 ;  Crellm  V.  Brook,  1  Car. 
8c  Kir.  671  ;  3  &  4  Wm.  4,  c.  42, 
ss.  9,  10;  BoviU  v.  Wood,  2  M.& 
S.  23;  Newton  and  Another  v. 
Verbeke  and  Others,  1 Y.  &  J.  257 ; 
Goldsmith  v.  Levy  and  Another, 
4  Taunt.  299.  He  contended  also, 
that  the  description  of  two  of  the 
alleged  co-contractors,  the  one  by 
initials,  and  the  other  by  a  blank 
before  his  name,  was  sufficient, 
with  the  averment  that  their 
Christian  names  were  unknown ; 
and  cited  Baldmey  and  Another  v. 
Ritchie,  1  Stark.  N.  P.  C.  338; 
JR«^tiia  V.  Douglas,  (not  yet  re- 
ported) ;  Regma  v.  WorthmUnary, 
2  Car.,  Ham.  &  Allen's  New 
Seas.  Cases,  13;  Shovel  v.  Evance, 
1  Lutw.  35 ;  Walker  and  Co.  v. 
Parkins,    ante,    vol.   2,  p.    982; 

•  WiUiams  v.  Bryant,  5  M.  &  W. 
447  i  S.  C.  7  Dowl.  602;  1  Chit. 
Archb.  Praet.  104, 7th  ed. ;  Ro^h 
V.  Peckham,  6  B.  &  C.  164 ;  S.  C 
9  D.  &  R.  214 ;  Rust  v.  Kennedy, 
4  M.  &  W.  686;  S.  C.  7  DowL 
199 1  Domes  v.  Thompson,  ante, 
voL  3,  p. 49;  S.  C.  14  M.  &  W. 
160;  Lindsay  v.  Wdls,  3  Bing. 
N.  C.  777 ;  4  Scott.  47] ;  6  Dowl. 
618 ;  Grf^ V.Gray,  6 DowL  331 ; 
also  Appebnans  v.  Blanche,  14  M. 
&  W,  164.  ^ 

It  became  unnecessary  for  the 
Court  to  decide  these  points, 
and,  therefore,  the  argument  is 
omitted. 
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In  answer,  an  affidavit  was  made  by  the  defendant,  that 
the  residence  of  George  Augustus  Brown  was  at  **  Na  221" 
and  not  at  **  No.  20,"  Gower  Street,  Bedford  Square,  but 
that  he  was  well  known  in  that  street,  and  that  the  Post- 
office  Directory  and  other  books  of  reference  described  him 
as  resident  at  Na  22.  That  the  residence  of  George  Ash 
was  in  "  Watling  Street,"  and  not  **  High  Street,"  Can- 
terbury ;  and  that  by  mistake  the  word  **  High  Street," 
was  inserted  instead  of  **  Watling  Street ;"  that  the  latter 
street  is  close  to  the  former,  and  that  George  Ash  was  a 
person  well  known  in  Canterbury,  and  might  have  been 
found  with  ordinary  dil^nce.  The  affidavit  also  stated 
that  these  errors  had  been  purely  accidental,  and  not  from 
any  design  to  withhold  the  residences  of  the  parties,  or  to 
embarrass  or  mislead  the  plaintiff. 


1846. 

^^ — V ' 

Newton 
•nd  Others 

SiSWAET. 


Keane  shewed  cause.  The  statute,  the  3  &  4  Wm.  4, 
c.  42,  s.  8,  requires  ^Uhat  no  plea  in  abatement  for  the 
non-joinder  of  any  person  as  a  co-defendant  shall  be  allowed 
in  any  Court  of  common  law,  unless  it  shall  be  stated  in 
such  plea  that  such  person  is  resident  within  the  jurisdic- 
tion of  the  Court,  ^nd  unless  the  place  of  residence  of  such 
person  shall  be  stated  with  convenient  certainty  in  an 
affidavit  verifying  such  plea."  The  question  is,  whether  in 
this  instance  the  statute  has  not  been  substantially  complied 
with.  It  only  requires  a  '^convenient  certainty"  in  the 
description  of  the  residence.  **  Gower  Street"  alone  in  the 
one  case,  and  probably  ^  Canterbury"  in  the  other,  would 
have  been  sufficient  It  would,  therefore,  be  a  great  hard- 
ship upon  the  defendant,  because  he  has  attempted  to  give 
the  plaintiff  further  particulars  than  the  latter  was  strictly 
entitled  to  require,  that  an  error  in  those  particulars,  not 
calculated  to  mislead,  and  not  wilfully  made,  should  deprive 
him  of  the  benefit  of  his  plea  in  abatement  Formerly  it 
was  thought  that  pleas  in  abatement  of  this  kind,  were  to 
be  discouraged,  but  that  opinion  is  no  longer  entertained. 
If  the  Court  set  aside  this  plea,  they  are  depriving  the 
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' V ' 

Newton 
and  Others 

V. 

Stbwart. 


defendant  of  his  only  opportunity  of  avuling  himself  of  a 
judgment  recovered  for  the  same  cause  against  a  oo-con- 
tractor  (a).  Such  a  question  ought  not  to  be  tried  upon 
affidavit  If  the  defendant  has  stated  an  untrue  residence, 
the  proper  mode  of  trying  that  fact  would  be  by  indictment 
for  perjury  (A). 


CrawdeTf  with  whom  was  BaU^  referred  to  Lcanbe  v. 
SmyUie  (e),  as  shewing  that  the  proper  mode  of  objecting 
to  the  affidavit  was  by  motion,  as  in  the  present  case ;  and 
was  proceeding  to  submit  that  the  remedy  by  indictment 
would  only  apply  where  the  defendant  knowingly  swore 
fisilsely;  whereas  the  damage  to  the  plaintiff  by  depriving 
him  of  his  writ,  and  not  giving  him-  a  better,  is  the  same, 
whether  the  defendant  knowingly  or  unknowingly  made 
the  affidavit;  when  he  was  stopped  by  the  Court. 

WjGHTMAN,  J. — The  object  of  the  Legislature  in  re- 
quiring in  every  plea  of  non-joinder  of  a  co-defendant,  that 
^*it  shall  be  stated  in  the  plea  that  such  person  is  resident 
within  the  jurisdiction  of  the  Court ;''  and  that  **  the  place 
of  residence  shall  be  stated  with  convenient  certiunty  in  an 
affidavit  verifying  such  plea,"  unquestionably  is  that  the 
plaintiff  may  know  not  only  who  the  co-contractors  are, 
but  also  where  they  reside,  in  order  that  he  may  be  enabled 
to  serve  them  with  process.  It  seems  to  me  that  the  only 
mode  of  objecting  that  the  affidavit  does  not  truly  state 
these  matters,  is  by  an  application  like  the  present  The 
question  then  is,  whether  the  defendant  has  in  his  affidavit 
stated  ''  with  convenient  certainty'*  the  place  of  residence 
of  these  two  persons ;  and  I  confess  it  appears  to  me  that 
he  has  not  done  sa  In  the  case  of  one  person,  ^  George 
Augustus  Brown,"  it  is  admitted  that  he  resides  at  *'  No. 


y^{a)  See  Heiiry  ▼.  Qoldney,  ante, 
p.  6. 

(b)  There  was  also  a  further 
objectioa  to  the  affidavit ;  but  as 


the  judgment  of  the  Court  did 
not  proceed  upon  it,  it  is  omitted. 
^(c)  Ante,  vol.  3,  p  712. 
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22,"  and  not  at  «  No-  20,"  Gower  Street,  Bedford  Square, 
the  residence  given  in  the  a£Bdavit*  As  to  whether  the 
statement  of  residence  would  have  been  sufficient,  if  it  had 
been  "Gower  Street,  Bedford  Square/  simply,  without 
any  number,  I  offer  no  opinion;  for  here  the  defendant 
has  condescended  upon  particulars  and  has  undertaken  to 
point  out  the  very  house*  That  statement  proves  incorrect, 
and  the  plaintiff  not  finding  him  there,  is  not  bound  to  sup- 
pose that  the  information  given  is  correct  as  to  the  street, 
any  more  than  as  to  the  number  of  the  house  in  the  street 
So^  in  the  case  of  another  person  of  the  name  of  **  George 
Ash,"  it  appears  that  he  resides  in  "  Watling  Street,"  and 
not  in  "  High  Street,"  Canterbury,  the  residence  given  in 
the  affidavit.  It  is  said,  however,  that  the  one  street  is 
near  the  other;  but  I  do  not  see  upon  what  ground  the 
plaintiff  is  to  take  the  responsibility  on  himself  of  suing  a 
person  of  the  same  name  as  the  one  mentioned  in  the  plea, 
but  residing  in  another  street  than  the  one  mentioned  in 
the  affidavit  I  think  it  is  of  great  importance,  that  the 
phiintiff  should  have  a  sufficient  description  of  the  residence 
of  the  alleged  co-contractors ;  and  that  that  has  not  been 
g^ven  in  the  present  case  with  *' convenient  certainty,"  and 
that  therefore  the  present  rule  must  be  absolute. 


1846. 


Newton 

e. 
and  Others 
Stswabt. 


Keane  applied  for  leave  to  plead  over  to  the  action. 

WiGHTHAK,  J. — As  the  error  seems  accidental  and  not 
designed,  the  defendant  may  have  liberty  to  plead  over, 
upon  terms. 

Rule  absolute  accordingly  (a). 


(a)  The  rule  was  drawn  up  in  defendant  to  be  at  liberty  to  plead 

the  following  form : — "  Rale  ab-  within  four  days  to  the  action ; 

aolnte  for  aetting  aside  the  plea  and  taking  notice  of  trial  for  the 

in  abatement,  with   costs ;   the  adjournment  day  in  London." 
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AttlM 

Epiphany 
Sessions,  upon 
objection  to 
a  notice  of 
appeal,  the 
justices  had 
dismissed  the 
appeal,  subject 
to  a  special 
case,  or  a 
motion  for  a 
mandamus: 
J7eU,  that  the 
appellant 
was  not  too 
late  in  apply- 
ing, in  the 
Easter  Term 
following,  for 
a  i««"<i^—nn 
to  hear  the 
appeal 


Rbqina  r.  The  Justices  of  Cheshire. 

.1  HIS  was  a  rale  calliDg  on  the  Justices  and  Keepers 
of  the  Peace  for  the  county  of  Chester,  to  shew  cause  why 
a  mandamus  should  not  issue,  directed  to  them,  commanding 
them  to  enter  continuances,  and  hear  an  appeal  against  an 
order  of  bastardy. 

It  appeared  that  on  the  case  coming  on  to  be  heard  at 
the  Epiphany  Quarts  Sessions,  in  1846,  the  appellant 
being  called  on  to  prove  the  service  of  the  notice  of  appeal, 
shewed  that  it  had  been  left  at  the  usual  place  of  residence 
of  the  mother,  with  a  person  who  stated  herself  to  be 
her  grandmother.  This  was  objected  to  as  not  being  a 
sufficient  service,  and  the  sessions  being  of  that  opinion 
dismissed  the  appeal,  at  the  same  time  giving  the  defendant 
the  option  of  a  special  case,  or  to  apply  for  a  mandamus. 

A  rale  nisi  having  been  obtained  in  Easter  Term  (a)  for 
a  mandamus. 


Egerton  now  shewed  cause.  The  application  for  a 
mandamus  is  made  too  late.  Although  there  is  no  precise 
limit  of  time  vnthin  which  such  motions  must  be  made, 
it  is  clear  that  they  must  be  made  within  a  reasonable  time. 
In  The  Queen  v.  The  Justices  of  the  West  Riding  (b),  it  is 
said,  in  the  marginal  note  to  that  case,  that  '*  a  mandamus 
to  hear  an  appeal  must  be  applied  for  promptly."  There, 
as  in  the  present  case,  the  appeal  had  come  on  for  hearing 
at  the  Epiphany  sessions,  and  the  rule  was  not  moved  for 
till  the  Blaster  Term  following.  Lord  Denman  is  reported 
to  have  said,  *^  Although  there  is  no  absolute  rule  of  practice 
upon  the  subject,  yet  it  should  be  clearly  understood  that 
an  application  of  this  nature  should  be  made  with  reasonable 
promptitude.     I  doubt  whether  the  present  application  has 


(a)  On  the  30th  of  April.  ^ 

(b)  1  G.  &  D.  706 ;  S.  C.  2  a  B.  605.    See  page  506,  n.  (a). 
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been  so  made^  but  my  Brothers  think  that  we  should  hear 
the  case,  as  there  has  been  no  distinct  notice  of  our  practice 
in  this  respect"  There  is,  however,  another  answer  to  this 
application,  and  that  is  that  the  appellants  have  had  a  special 
case  granted  to  them,  and  they  therefore  cannot  now  moye 
for  a  mandamus.  In  Regma  v.  The  Jtuticei  ofKeHeoen  (a), 
the  sessions  granted  a  case,  subject  to  the  determination  on 
which  the  appeal  was  to  be  reheard,  or  stand  confirmed ; 
and  on  application  to  this  Court,  for  a  mandamus  to 
enter  continuances  and  hear  the  appeal,  Mr.  J.  PaUeaon^ 
io  delivering  his  judgment,  says,  *^  I  question  whether 
Mr.  Whitehurgt  is  entitled  to  say  here  that  be  did  not 
accept  of  a  case.  If  it  was  ofiered  in  such  a  form  as  to  be, 
in  effect,  no  case,  he  should  haye  remonstrated  on  that 
ground,  and  said  that  he  did  not  ask  for  a  case  so  stated: 
having  failed  to  do  so,  he  ought  tiot  to  apply  for  a 
mandamus.''  The  cases  of  Rex  v.  The  Justices  of  the  West 
lUdhsg  (b\  and  Rex  v.  J%e  Justices  of  Suffolk  (c),  are 
authorities  that  where  a  special  case  is  granted,  the  proper 
course  is  to  proceed  with  it,  and  that  the  Court  will  not 
grant  a  mandamus. 


1846. 

I ^ f 

Rkoina 

9, 

JostioMof 
Chxshiek. 


Taumsendy  in  support  of  the  rule.  It  perhaps  may  be 
admitted  that  where  parties  have  a  special  case  granted 
to  them,  this  Court  will  not  entertain  an  application  for 
a  mandamus  firom  the  same  parties  who  asked  for  the 
special  case.  But  here  the  facts  are  widely  different;  for 
here  the  sessions  gave  the  appellants  their  option  either 
of  a  special  case  or  the  remedy  by  mandamus.  In  Regina 
V.  The  Justices  of  the  West  Riding  (d),  which  has  been 
referred  to,  the  Court  granted  the  mandamus;  although 
an  equal  time  had  elapsed  to  that  which  has  occurred 

•  '(a)  3  Q.  B.  810;  S.  C.  1  D.  •^(c)  6  A.  &  E.  109;  S.  C.  1  N. 

ic  M.  113.  &  P.  306. 

(b)  1  A.  &E.606;  S.C.  3N.  (cT)  1  G.&D.706;  S.C.aaB. 

&M.  757.  605.    -^" 
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Rbgina. 

V. 

Jttstioeior 
Chebbirb. 


on  the  present  occasion*  In  Regina  v.  The  Juatien  of 
Kesteven  (a),  the  case  was  stated  at  the  time,  and  the 
appellants  seem  to  have  acquiesced  in  the  terms  of  it  bj 
not  objecting.  In  Rex  v.  7?k«  Justices  of  PenArokesktre  (ft), 
the  sessions,  on  determining  an  appeal,  had  granted  a  case 
but  none  had  been  stated;  and  on  an  application  for  a 
mandamus  to  compel  the  justices  to  state  a  case,  it  appear- 
ing that  the  case,  if  stated,  could  come  to  nothing.  Lord 
Tenterden,  C.  X,  in  delivering  the  judgment  of  the  Court, 
said,  **  The  justices  have  confirmed  the  order,  subject  to  a 
case.  That  is  no  confirmation,  unless  a  case  be  stated. 
All  we  can  do,  under  the  circumstances,  is  to  require  them 
to  enter  continuances,  and  hear  the  appeaL  I  do  not  see 
how  we  can  order  them  to  state  a  case."  Here  no  case  has 
been  stated,  and  the  appellant  had  the  option  expressly 
given  him  of  making  this  application;  nor  is  the  time 
unreasonable  that  has  elapsed  before  applying  for  this  rule. 
[He  referred  to  Ex  parte  Lowe  {c)  on  the  question  of  the 
service  of  the  notice  of  appeal  being  sufficient  (cQ.] 


WiQHTMAN,  J. — ^I  think  that  this  rule  must  be  made 
absolute ;  and  that  the  case  of  Rex  v.  T%e  Justices  of  Pem- 
brokeshire (e)  is  an  authority  in  point  The  sessions  have  here 
confirmed  the  order,  subject  to  a  special  case  to  be  stated 
for  the  opinion  of  this  Court,  or  to  an  application  for  a  rule 
for  a  mandamus  to  enter  continuances,  and  hear  the  appeaL 
The  appellant  therefore  had  to  consider  before  applying 
for  this  rule,  whether  it  was  better  for  him  to  proceed  by  a 
special  case,  or  by  mandamus;  and,  if  the  latter,  whether 
he  had  sufficient  grounds  for  the  application.  In  the  case 
of  Regina  v.  The  Justices  of  the  WeU  Riding  (/),  which  has 


/(a)  3  a  B.  810;  S.  C.  1  D. 

&M.  113. 

.   ib)  2  B.  &  Ad.  391. 

(c)  Ani9,  vol.  3,  p.  737. 

id)  See  tdao  Regina  v,Ju$tieeso/ 


North  Ridimg,  1  New  Seas.  Caset, 

674. 

/  (e)  2  B.  &  Ad.  391. 

(/)lG.&D.706;S.C.saB- 
606.  / 
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been  cited,  the  lapae  of  time,  it  is  true,  was  similar  to  what 
has  taken  place  on  the  present  occasion ;  but,  although 
there  the  Court  seem  to  have  considered  it  as  of  the  longest, 
they  did  not  decide  that  it  was  a  bar  to  an  application  like 
the  present  Besides  here  there  is  the  further  circum- 
stance, that  the  party,  having  the  choice  of  remedies,  was 
£urly  entitled  to  some  delay  in  order  to  consider  which 
femedy  he  would  have  recourse  to.  I  think  that,  without 
laying  down  any  rule  as  to  future  cases,  I  may,  under  all 
the  circumstances,  treat  this  application  as  not  too  late ;  and 
that  therefore  this  rule  must  be  made  absolute. 


1846. 

^^ V ' 

Regina 

V. 

Justice*  of 
Cheshire. 


Rule  absolute. 


Berkley  v.  De  Verb. 

A  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  he  should  not  furnish  the  defendant  with  further  and 
better  particulars  of  his  claim  in  the  above  action;  by 
giving  the  dates  of  the  alleged  purchases  of  the  several 
shares,  the  names  and  addresses  of  the  persons  from  whom 
respectively  they  were  bought,  and  the  number  of  the 
respective  scrip. 

From  the  affidavit  of  the  defendant,  in  support  of  the 
rale,  it  appeared  that  this  was  an  action  brought  to  recover 
the  balance  of  412iL  2s.  6d.  for  and  on  account  of  certain 
allied  purchases,  and  for  commission  on  purchases  of 
shares,  made  by  the  plaintiiBP,  as  broker  or  agent  for  the 
defendant,  in  the  following  joint  stock  companies ;  (setting 
oat  the  names  of  several  companies) ;  and  that  no  scrip  for 
and  in  respect  of  such  alleged  pinx;hases,  or  any  of  them, 
had  ever  been  delivered  to  the  defendant ;  and  that  the 
names  of  the  persons  from  whom  such  alleged  purchases 
were  respectively  made  had  never  been  communicated  to 
the  defendant,  and  that  he  was  wholly  ignorant  thereof. 
There  was  also  an  affidavit  by  the  defendant's  attorney, 

YOU  lY.  H  n.  &  L. 


In  ill  action 
on  the  in- 
debitatus 
counts  hj  a 
broker  to 
recoyer  the 
amount  of 
shares  pur- 
chased for  the 
defendant,  and 
commission 
on  the  same ; 
the  Court 
obliged  him 
to  furnish  the 
dates  of  the 
purchases 
within  the 
compass  of  a 
few  days,  and 
the  names  of 
the  parties 
from  whom 
purchased. 


/^/. 


:-  ^^ 


Pe  Vers. 
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1846.  which  stated  that  to  the  best  of  his  judgmeDt  and  belief,  it 
Beritley  ^'^^  necessary  that  the  defendant  in  order  to  his  defence  in 
the  action  should  be  famished  with  the  name  and  address 
or  names  and  addresses  of  the  person  or  respectiye  persons 
from  whom  the  respective  shares  mentioned  in  the  amended 
particulars  of  demand  in  the  action  were  bought,  and  also 
with  the  numbers  of  the  scrip.  That  the  particulars  of 
demand  delivered  with  the  declaration  were  as  follows: — 

In  the  Queen's  Bench. 

Between        Jcu.  Thos.  Berkleyy  PlaintiflF, 

and 
Thas.  De  Vere,  the  Younger,  Defendant 
The  plaintiff  seeks  to  recover  under  the  indebitatus 
counts  in  this  action  the  sum  of  412Z.  2s.  6d.y  being  the 
balance  due  from  the  defendant  to  the  plaintiff  for  the 
following  shares,  commission,  && : — 

Bought  for  or  previous  to  15th  Oct  1845, 
and  continued  to  Oct  dlst,  and  finally 
closed  Nov.  28th— 

100  Luxembuigs       £275    0    0 

Commission  and  contango*     .    •  12  10    0 

75  Leicester  and  Bedfords       .     .        288  15    0 
Commission  and  contango*     .     .  9    7    6 

Bought  for  Oct  31st,  and  finally  closed 
Nov.  28th— 

50  Rastrick^s  Direct  London  and 

Manchester 375    0    0 

100  North  and  South  Wales    .    .        150    0    0 
Commission     .,••••••  10    0    0 

Above  are  the  particulars,  &c. 

Yours,  &a, 
(Signed)  Plaintiff's  attorney. 

To,  &c. 
Defendant's  attorney  or  agent 

•  Sic. 


D£  Veee. 


TBINITY  TERM,   9  VICT,  £ 

ThiCt  on  the  16th  of  May,  an  order  for  further  and       184G. 
better  particoIarB  was  made  by  a  Judge  at  Chambers;  in      Berkley 
consequence  of  which,  the  plaintiff  then  delivered  the  fol- 
lowing farther  particulars: — 

In  the  Queen^s  fiench. 

Between  Jamt%  Thas,  Berhley^  Plaintiff, 

and 
ThomcLS  De  Vere,  Defendant 
The  plaintiff  seeks  to  recover  under  the  indebitatus 
counts  in  this  action,  the  sum  of  4122L  2«.  Od,  being  the 
balance  due  fix)m  the  defendant  to  the  plaintiff,  for  the 
following  shares,  commission,  &c. : — 

Bought  in  the  latter  end  of  July,  1845,  for 
the  15th  Aug.  1845,  and  continued  through 
SQCoessive  account  days  to  the  31st  of  Oct. 
1845,  and  thenceforward  to  and  finally  closed 
on  the  28th  of  Nov.  1845— 

100  Luxemburgs        £275    0    0 

Commission  and  contango*      .    .         12  10    0 
(The  other  items  were  each  described  in  a  similar  manner.) 
And  the  plaintiff  wiU  avail  himself,  &c. 

Yours,  &c., 
(Signed)  Plaintiff's  attorney. 

Dated,  &c. 

To,  &c 
Defendant's  attorney  or  agent. 

In  answer  to  these  affidavits,  there  was  an  affidavit  by 
the  plaintiff's  attorney  that  the  practice  of  the  Stock  Ex- 
change was,  when  a  broker  received  orders  from  his  prin- 
cipal to  buy  shares,  to  purchase  them  from  a  jobber,  who 
never  delivered  the  numbers  at  the  time  of  effecting  the 
sale,  but  only  when  the  price  was  pud  and  the  shares 
handed  over ;  that  when  accounts  were  continued  from  one 


»  Sic. 
H  2 
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1846.       account  to  another,  the  broker  never  knew  the  numbers  of 
,  i  ' 

bII^lky  *^®  shares  so  carried  from  account  to  account,  nor  was  it 
material  in  any  way  that  he  should.  That  he  believed 
that  the  present  application  was  made  solely  for  the  pur- 
pose of  delay,  and  that  r^ilar  accounts  had  from  time  to 
time  been  delivered  to  the  defendant  before  the  commence- 
ment of  this  action. 

Rew  shewed  cause.  It  is  submitted  that  the  defendant 
has  no  right  to  demand  better  particulars  than  those  deli- 
vered. With  respect  to  the  dates  of  the  purchases  of  the 
sharesf,  it  would  scarcely  be  reasonable  to  compel  the 
plaintiff  to  name  a  day,  and  if  he  should  &il  to  prove  it  on 
that  particular  day,  that  he  should  be  defeated  at  the  trial. 
And  if  not,  and  he  might  shew  a  purchase  on  a  succeeding 
day,  the  further  information  given  to  the  defendant  would 
be  of  little  service.  Here  it  is  stated  that  they  were 
bought  "  in  the  latter  end  of  July,  1845."  That  is  as  near 
the  day  as  the  plaintiff  can  safely  go,  or  as  would  be  prac- 
tically useful  to  the  defendant  The  case  of  Jtennie  and 
Another  v.  Beresfard  and  Others  (a),  which  has  been  decided 
in  the  present  Term  by  the  Court  of  Exchequer,  is  an 
authority  against  this  application.  That  case  shews  that 
when  the  plaintiff  has  given  all  the  reasonable  information 
in  his  power,  the  Court  will  be  careful  not  to  bind  him 
within  limits  which  would  prevent  him  from  proving  his 
claim  by  general  evidence  before  a  jury.  That  was  an 
action  by  surveyors  for  work  done,  money  paid,  &c,  as 
engineers ;  and  it  was  held  su£Bcient  that  the  particulars  of 
demand  should  state  that  the  plaintiffi  claimed  a  certain 
sum  in  respect  of  a  survey  between  certain  places,  including 
travelling  expenses  and  assistance,  without  specifying  the 
number  of  fields  surveyed,  the  time  they  were  engaged, 
and  the  number  of  persons  employed,  or  distinguishing 
what  was  charged  for  their  own  time  and  labour  from  the 

/  ca)  Since  reported,  ante,  vol.  3,  p.  464 ;  15  M.  &  W.  78. 
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charge  for  that  of  others.  Higgins  v.  Ede  and  Another  (a),  1846. 
also  decided  by  the  same  Court,  in  the  present  Term,  is  an 
authority  to  the  same  effect.  With  respect  to  the  names 
of  the  parties  from  whom  the  shares  are  pmxhased,  the 
broker  very  often  does  not  know  who  are  the  real  parties 
from  whom  he  is  purchasing. 

K  Hm,  who  appeared  in  support  of  the  rule,  said  that 
the  defendant's  object  was  not  to  confine  the  plidntiff  to  a 
precise  date ;  if  he  would  give  the  dates  of  the  purchases 
within  two  or  three  days,  it  would  be  sufficient. 

WiGHTMAM,  J. — The  rule  must  be  absolute  for  the 
pluntiff  to  give  a  better  particular  with  respect  to  the  dates 
of  the  purchases  of  the  shares  and  the  names  of  the  parties 
from  whom  they  were  bought  This  is  not  like  the  cases 
cited ;  for  here  the  subject-matter  of  the  action  is  for  the 
price  of  shares  and  for  commission;  and  shares  being  of  a 
floctuating  value,  it  becomes  extremely  important  for  the 
defendant  to  know  the  date  yrhen  they  were  actually  piu> 
chased.  I  do  not  say  that  the  plaintiff  is  to  fix  himself  to 
a  precise  day,  but  he  should  give  the  dates  within  the  com- 
pass of  a  day  or  two.  Nor  do  I  see  any  hardship  in  thus 
deciding;  for  as  he  is  a  broker,  and  is  bound  to  enter  his 
baigains  in  his  book,  unless  I  am  to  suppose  that  he  keeps 
his  books  incorrectly,  he  can  easily  furnish  the  information 
desired. 

Rule  absolute  accordingly  (i). 

•(a).  Since  reported,  ante,  vol.  3;  alleged  purchases  of  the  aeveral 

p.  470,  note  (a);  S.  G.  15  M.  &  shares,  and  the  names  of  the  per- 

W.  76.   -^  sons  from  whom  respectively  Uiejr 

{b)  To  fiimish  the  dates  of  the  were  bought. 
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Ona 

being  called 
OD  for  trial, 
the  plaintiff, 
who  bad  giren 
a  peremptorj 
undertakin|f 
to  try,  applied 
for  its  post- 
ponement, on 
the  ground  of 
the  absence 
of  a  material 
witness. 
Pending  the 
application  it 
was  discoTered, 
that  owing  to 
some  defect  in 
the  entry  of 
the  record, 
the  cause  could 
not  be  tried ; 
and  it  was 
accordingly 
struck  out  of 
the  list.     The 
Court  dis- 
charged a  rule 
absolute  for 
judgment  as 
in  case  of  a 
nonsuit,  which 
was  subse- 
quently ob- 
tained, and 
enlarged  the 
plaintiff's 
peremptory 
undertaking. 


RoQERS  r.  Vandebcobl 

Issue  having  been  joined  in  the  above  cause  in  HUaiy 
Vacation,  1845,  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
was  obtained  in  the  Michaelmas  Term  following,  which  was 
discharged  in  the  same  Term  upon  the  plaintiff's  giving  a 
peremptory  undertaking  to  try  at  the  nttings  after  Hilaiy 
Term,  1846.  When  the  cause  was  called  on  at  those 
sittings,  application  was  made  to  put  off  the  trial  on  the 
ground  of  the  absence  of  a  material  witness ;  but  at  the  same 
time  the  associate  having  discovered  an  irregularity  in  the 
entry  of  the  record,  which  would  prevent  it  fiom  being 
tried,  the  Lord  Chief  Justice  directed  it  to  be  struck  out 
of  the  list  In  Easter  Term  following  (a),  the  defendant 
obtained  a  rule  absolute  in  the  first  instance  for  judgment  as 
in  case  of  a  nonsuit,  for  not  proceeding  to  trial  in  pursuance 
of  the  peremptory  undertaking. 

A  rule  was  subsequently  obtained  (i)  by  the  plamtiff, 
calling  on  the  defendant  to  shew  cause  why  the  rule  for 
judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to 
trial  pursuant  to  the  peremptory  undertaking,  should  not 
be  dischaiged,  and  why  the  peremptory  undertaking  should 
not  be  enlarged 

These  &cts  appeared  upon  the  affidavits,  which  also 
shewed  that  if  the  plaintiff  were  forced  to  bring  a  new 
action,  the  Statute  of  Limitations  would  bar  his  claim. 


Montague  Smith  shewed  cause  (c).  The  undertaking  to 
try  is  an  absolute  undertaking  to  try  at  all  events.  The 
cases  which  have  been  decided  on  the  subject  shew  this  to 
be  so.  In  Ward  v.  Turner  (d),  in  this  Court,  the  excuse 
for  not  proceeding  to  trial  was  the  illness  of  the  Judge,  in 
consequence  of  which  the  cause  became  a  remanet;  and 


(a)  On  the  15th  of  April,  1846. 
{b)  On  the  16th  of  April,  1846. 


(c)  In  Easter  Term. 
^(d)  5  Dowl.  22. 
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that  excuse  was  held  insuflBcient  Mr.  Justice  Cokridffe,  1846. 
in  that  case,  says  that  the  question  is  **  whether  there  was  ^^„, 
any  de&olt  on  the  part  of  the  plaintiff  at  the  next  assizes,  yj^^^jj^j,^^ 
Id  one  sense  there  was  none,  as  there  was  no  moral  f&ult, 
and  no  neglect  on  his  part ;  but,  in  the  sense  of  a  condition, 
it  was  a  peremptory  undertaking  to  be  responsible,  though 
he  had  no  control  oyer  the  circumstances  which  prevented 
the  triaL"  In  the  subsequent  case  of  Petrie  v.  Cftdlen  (a), 
the  same  point  was  held.  Mr.  Justice  Maule  there  says, 
**  I  have  always  understood  that  a  *  peremptory  under- 
taking' means  that  a  par^  undertakes  absolutely  that  the 
trial  shall  take  place."  '*  It  is,  therefore,  an  absolute  under- 
taking on  his  part,  like  a  warranty  that  a  ship  shall  sail  on  a 
certain  day ;  and  it  would  be  no  answer  to  a  breach  of  such 
a  contract,  that  the  party  had  used  his  endeavours  that  the 
ship  should  sail  on  that  day.**'  Nor  does  such  a  construction 
as  this  upon  the  terms  of  the  statute  cause  any  hardship  to 
the  plaintiff;  for  his  proper  course  is,  as  suggested  by  Mr. 
Jostice  Coleridge  in  the  case  above  cited,  to  make  an 
application  to  the  Court  to  enlarge  his  peremptory  under- 
taking, when  the  Court  would,  no  doubt,  take  all  the 
circumstances  into  consideration.  Here,  however,  this  has 
not  been  done,  and  the  plaintiff  has  lain  by  and  allowed  the 
defendant  to  obtain  a  judgment  of  nonsuit  on  his  defieiult, 
which  it  is  now  too  late  for  him  to  set  aside. 

Crowder,  in  support  of  the  rule.  It  must  be  admitted 
that  the  first  case  cited  is  an  authority  against  the  present 
motion;  but  it  seems  difficult  to  see  why  the  word 
**  neglect,"  in  the  14  Geo.  2,  c.  17,  s.  1,  is  to  be  construed 
m  a  stricter  sense  in  the  latter  portion  of  the  section,  where 
it  relates  to  peremptory  undertakings,  than  in  the  former, 
where  it  relates  to  judgments  as  in  cases  of  a  nonsuit;  and 
the  observations  of  Chief  Justice  THndal,  in  the  case  of 
Petrie  v.  Culkn  (a),  which  has  been  cited,  seem  to  shew 

/(a)  Ante,  vol.  2,  p.  604 ;  S.  C.  7  M.  &  G.  1020;  8  Scott  N.  R.  705. 
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1646.  tbat  bis  Lordship  would  have  been  unwilling  to  have  made 
that  distinction,  if  it  had  become  necessary  to  do  so  for  the 
purpose  of  deciding  the  case  then  before  him.  But  there  is 
a  later  authority  than  either  of  those  cited,  in  which  all  the 
cases  were  reviewed*  In  Lundey  ▼•  Dubourg  (a),  where  a 
cause,  in  consequence  of  the  press  of  business,  had  been 
made  a  remanet,  the  Court  of  Exchequer  discharged  a 
rule  which  had  been  obtained  for  judgment  as  in  case 
of  a  nonsuit,  and  enlarged  the  plaintiff's  peremptory  under- 
taking. In  that  case,  the  dicta  in  Petrie  ▼•  Ctdlen  {b)  were 
referred  to  by  the  Court  as  being  unnecessaiy  for  the 
decision  of  that  case,  and  therefore  eztra-judiciaL  Here 
the  neglect  consists  in  some  error  in  the  entry  of  the  record, 
but  whether  arising  from  the  fiiult  of  the  plaintiff,  or  of  the 
officers  of  the  Court,  and  whether  amendable  or  not,  does 
not  appear.  The  undertaking  to  try  by  the  plaintiff  is  au 
undertaking  to  try  as  far  as  the  trial  is  within  his  control 
He  cannot  be  supposed  to  guarantee  events  over  which  he 
has  no  power.  The  neglect  must  be  wilful  on  the  part 
of  the  plaintiff.  No  doubt  vexatious  delay  on  the  part 
of  the  plaintiff  might  go  for  to  induce  the  Court  to  treat 
that  as  a  n^lect  whidi  they  would  not  otherwise  hold  to 
be  so ;  but  here  the  plaintiff  has  not  been  -guilty  (rf*  any 
vexatious  conduct  If  the  plaintiff  do  not  succeed  in  this 
motion,  a  great  hardship  will  be  inflicted  on  him,  as  he  will 
be  barred  by  the  Statute  of  Limitations  from  bringing  a 
fresh  action. 

Cur.  adv.  vuk. 

WiQHTMAN,  J.,  now  delivered  judgment — This  was  a 
motion  to  discharge  a  rule  which  had  been  obtained  for 
judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to 
trial  pursuant  to  a  peremptory  undertaking;  and  to  enlarge 
the  peremptory  undertaking. 

(a)  Ante,  voL  3,  p.  80 ;  S.  C.  14  M.  &  W.  295. 
/  (b)  Ante,  vol.  2,  p.  604 ;  S.  C.  7  M.  &  G.  1020 ;  8  Scott,  N,  R.  706. 
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It  appears  that  the  plaintiff  had  given  a  peremptory       1846. 
undertaking  to  try  at  the  sittings  after  last  Hilary  Term ;      rogeeb 
but  that  -when  the  cause  was  about  to  be  called  on,  he  made  ..     '• 
an  application  for  its  postponement,  on  the  ground  of  the 
absence  of  a  material  witness.    Pending  that  application,  it 
was  discovered  that  there  was  a  defect  in  the  entry  of  the 
record  which  would  prevent  the  cause  fipom  being  tried,  and 
the  cause  was  accordingly,  by  order  of  the  presiding  Judge, 
struck  out  of  die  list.    But  it  also  appears  that  there  was  a 
snfScient  ground  for  deferring  the  trial  on  account  of  the 
absence  of  a  material  witness,  even  if  the  entry  of  the 
record  had  been  in  all  respects  regular.     In  Easter  Term  a 
rule  absdute  was  obtained  for  judgment,  as  in  case  of 
a  nonsuit,  which  it  is  the  object  of  the  present  rule  to  set 
aside,  as  also  to  enlarge  the  peremptory  undertaking. 

Two  caaea  were  relied  on,  on  the  part  of  the  defendant, 
in  shewing  cause  against  the  present  rule.  The  one,  the 
case  of  fFard  v.  Turner  (a),  and  the  other,  the  later  case  of 
Petrie  v.  CuUen{b) ;  and  the  effect  of  those  cases  certainly  is 
to  hold  the  plaintiff  liable  for  whatever  accident  may 
intervene  to  prevent  the  trial  of  the  cause  at  the  time  for 
which  he  gives  a  peremptory  undertaking  to  try.  In 
oomiDg  to  this  construction,  the  Courts  seem  to  have  given 
a  stronger  effect  tothe  word  **  neglect,"  in  the  latter  part  of 
the  14  Geo.  2,  c.  17,  s.  1,  than  they  have  done  to  the  same 
word  in  the  former  part  of  the  section.  That  statute 
enacts,  **  that  where  any  issue  is  or  shall  be  joined  in  any 
action  or  suit,"  &a,  ^'  and  the  plaintiff  or  plamtiffi  in  any 
such  action  or  suit,  hath  or  have  neglected^  or  shall  neglect^ 
to  bring  such  issue  on  to  be  tried  according  to  the  course 
and  practice  of  the  said  Courts  respectively,  it  shall  and 
may  be  lawful  for  the  Judge  or  Judges  of  the  said  Courts 
respectively,  at  any  time  after  such  neglect,  upon  motion 
made  in  open  Court,"  &c.,  ^  to  give  the  like  judgment  for 

/(a)  5  DowL  22. 

/  (i)  AtUt,  vol.  2,  p.  604  i  S.  C.  7  M.  &  6.  1020;  8  Scott.  N.  R.  705. 
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1 846.  the  defendant  or  defendants  in  eveiy  such  action  or  suit,  as 
RoGEEs  ^  ^^^'^^  ^^  nonsuit,  unless  the  said  Judge  or  Judges  shall, 
upon  just  and  reasonable  terms,  allow  any  further  time  or 
times  for  the  trial  of  such  issue."  Now,  in  construing  the 
word  **  neglect,"  in  this  portion  of  the  section,  there  is  no 
doubt  that  the  Courts  have  put  an  extremely  liberal  con* 
struction  on  that  word,  and  have  held  that  almost  any 
excuse  is  sufficient  to  entitie  the  plaintiff  to  be  allowed 
forther  time  to  try  his  cause*  The  section  then  continues, 
<<  and  if  the  plaintiff  or  plaintifis  shall  neglect  to  try  such 
issue  within  the  time  or  times  so  allowed  them,  and  in 
every  such  case,  the  said  Judge  or  Judges  shall  proceed 
to  give  such  judgments  as  aforesaid."  Now  it  has  been  held 
that  the  word  *' neglect,"  in  this  latter  portion  of  the  section, 
means  eveiy  omission  to  try  whether  proceeding  fi^m  the 
plaintiff's  own  act,  or  from  a  cause  over  which  he  has  no 
control,  and  that  judgment  absolute,  as  in  case  of  a  nonsuit, 
must  be  given. 

But  there  is  a  later  case  of  Lumley  v.  Dubourff  (a),  in 
which  the  former  cases  on  the  subject  were  reviewed,  and  in 
which  the  Court  held  that  the  word  "  neglect,"  in  the  latter 
part  of  the  section,  ought  not  to  have  a  different  construction 
than  that  which  it  received  in  the  former  part  of  the  section. 
I  am  much  disposed  to  act  on  this  latter  authority,  for  not 
only  does  it  seem  the  most  reasonable  construction,  but  it  is 
also  the  most  recent,  and  was  decided  after  a  full  argument. 
The  question  then  is,  whether  in  the  present  case  there 
has  been  here  any  '*  neglect"  on  the  part  of  the  plaintiff  in 
not  proceeding  to  trial*  Now  it  has  been  argued  that  even 
if  the  witness  in  question  had  been  present,  the  plsdntiff 
could  not  have  proceeded  to  trial  on  account  of  the  defect 
in  the  entry  of  the  record.  That  may  be  so,  but  it  appears 
to  me  that  there  was  at  the  time  a  reasonable  ground  for 
deferring  the  trial  of  the  cause  on  the  ground  of  the 
absence  of  the  witness;  and  that  it  would  be  too  much 

/  (a)  Ante,  vol,  3,  p.  80  j  S.  C.  14  M.  &  W.  296. 
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to  say  that  the  plaintiff  has  been  guilty  of  '*  neglect**  in  not        1846. 
bringiDg  on  the  cause  to  trial,  when,  if  he  had  done  so,  he       Rogees 
must  hare  been  defeated  by  the  absence  of  his  ^dtness.     It    „     <"• 
seems  to  me,  therefore,  that,  under  the  circumstances  of  this 
case,  the  plaintiff  has  not  been  guilty  of  such  *^  neglect,"  as 
to  mduce  the  Court  to  allow  the  judgment,  as  in  case  of  a 
nonsnit,  to  stand,  and  to  refuse  to  enlarge  the  peremptory 
undertaking. 

With  respect  to  the  hardship  which  it  has  been  urged 
would  ensue  in  the  present  case  from-  the  Statute  of 
Limitations  applying  to  the  plaintiff's  claim,  it  becomes 
unnecessary  for  me  to  express  any  opinion  on  the  weight  to 
be  attached  to  that  argument,  as  I  think,  on  other  grounds, 
that  the  rule  for  judgment  ought  not  to  stand* 

It  appears  to  me,  therefore,  that  this  rule  must  be  made 
absolute ;  but  it  must  be  so  only  upon  the  plaintiff's  under- 
taking to  go  to  trial  at  the  sittings  after  this  Term  at  all 
events ;  which  he  can  easily  do,  as  his  affidavit  states  that 
the  witness  has  now  been  found;  and  upon  the  payment  of 
costs  of  the  day,  including  the  costs  of  summoning  and 
returning  the  special  jury,  and  the  costs  of  this  application, 
and  of  the  rule  for  judgment* 

Rule  absolute  accordingly* 


BuBBows  and  Another  v.  Ann  Gabriel,  £li2A  Gabriel^ 
and  Catharine  Gabrieu 

\yHARNOCK  moved  for  leave  to  enter  an  appearance  Whereupon 
according  to  the  statute  for  Ann  Gabriel,  one  of  the  above  ^n  ©f  aum- 
defcndants,  who  had  been  personally  served  with  a  copy  of  "efendra*  he 
the  writ  of  summons  in  the  above  cause,  notwithstanding  denies  that  be 

°  18  the  party 
named  therein, 
ud  the  person  teninff  the  writ,  consequently  omits  to  make  the  indorsement  on  the  writ  within 
the  time  required  byReg.  Oen.  Mich.  Term,  3  Wm.  4,  r.  3 ;  the  Court  will,  upon  affidavit  of 
tHese  facts,  permit  him  to  make  the  indorsement,  notwithsunding  the  lapse  of  the  specified 
time,  so  as  to  enable  the  plaintiff  to  enter  an  appearance  for  the  defendant  according  to  the 
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that  the  Reg.  Gen.,  Mich.  Term,  3  Wm.  4,  r.  3,  had  not 
been  complied  with  (a). 

The  affidavit  stated  that  the  deponent  '<did,  on  the  19th 
of  March  last,  personally  serve  Ann  Grabriel,  one  of  the 
above-named  defendants,  with  a  true  copy  of  the  writ  of 
summons,  dated  the  16th  of  March,  1846;  that  all  the 
defendants .  reside  together  in  the  house,"  &c.  (describing 
the  house);  *^that,  at  the  time  of  the  said  dervioe,  the 
said  Ann  Gabriel  admitted  herself  to  be  one  of  the  above- 
named  defendants,  but  declined  to  state  which;  that 
deponent  has  only  recently  been  able  to  obtain  satisfiictoiy 
information  that  the  defendant,  so  served  as  aforesaid,  b 
the  defendant  Ann  Gabriel,  and  in  consequence  thereof 
this  deponent  has  been  unable  to  indorse  the  memorandum 
on  the  writ  of  summons  within  the  time  prescribed  by  the 
rules  of  this  honourable  Court" 


Chamock  submitted  that  in  such  a  case  the  Court  would 
dispense  with  the  rule  of  Mich.  Tenui  3  Wm.  4,  r.  3,  by 
which  it  is  required  that  ^'  the  person  serving  a  writ  of 
'summons  shaU,  within  three  days  at  least  after  such  serrice, 
indorse  on  such  writ  the  day  of  the  week  and  month  of 
such  service,  otherwise  the  plaintiff  shall  not  be  at  liberty 
to  enter  an  appearance  for  the  defendant  according  to  the 
statute ;  and  eveiy  affidavit,  upon  which  such  an  appearance 
shall  be  entered,  shall  mention  the  day  on  which  sudi 
indorsement  was  made."  In  Brooke  v.  Edridge  (b),  the 
maiginal  note  is:  **K  the  defendant  improperly  gets  pos- 
session of  the  writ  of  summons,  the  Court  will  allow  an 
appearance  to  be  entered  without  any  indorsement,  and' 
order  the  defendant  to  pay  the  costs."  Here  the  defendant, 
it  is  true,  did  not  get  possession  of  the  writ ;  but  she  equally 
prevented^  by  her  improper  conduct,  the  party  serving  it 
from  complying  with  the  terms  of  the  rule.    The  statute, 


(a)  He  alao  moved  for  a  dis- 
tringas to  com|)el  an  appearance 
against  the  other  two  defendants, 


which,  as   the  calls,  &c.>  were 
regular*  was  granted. 
^{b)  2  DowL  647. 
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2  Wm.  i,  c  39,  &  1,  enacts  that  *<  the  person  serving  the 
same"  (u  e.  the  writ  of  summons),  *'  shall  and  is  hereby 
required  to  indorse  on  the  writ  the  day  of  the  month  and 
week  of  the  service  thereof;"  but  it  does  not  mention  any 
time  within  which  the  indorsement  is  to  be  made.  It  is 
the  rule  of  Court,  therefore,  with  which  it  is  sought  to 


WioHTMAN,  J. — I  think  that  under  the  circunistances 
the  motion  should  be  granted. 

Rule  accordingly. 


1846. 


Bl'REOWS 

•ad  Another 

e. 

Gabriel 

and  Otheri. 


Griffiths  d.  Thomas. 

1  His  was  a  rule  calling  on  the  plaintiff  to  shew  cause  After  bsue 

why  the  Master  should  not  review  his  taxation  of  costs  in  action  on 

the  dK,ve  caose.  «S;^'- 

From  the  aflSdavits  it  appeared  that  this  was  an  action  watercourse^ 

*^*^  ,        "  all  matter! 

on  the  case,  for  diverting  a  stream  or  watercourse ;  to  which  m  difference 
the  defendant  had  pleaded,  first,  not  guilty ;  secondly,  a  ^^re  r^rred 
tnnrerBe  of  the  plaintiff's  right  to  enjoy  the  watercourse ;  ^1^*/^^^^. 
and,  thirdly,  a  traverse  of  the  right  as  alleged  for  the  water  tration,  *<the 

costs  ox  the 

to  flow  from   the  lands  of  the  defendant  into  those  of  said  suit  to 
the  plaintiff.     After  issue  joined  on  these  pleas,    "  all  J^te'^w^" 
matters  in  difference  in  the  cause^  were  referred,  by  order  but  no  power 

•^  was  giTen  to 

.,  at  Chambers,  to  the  award  of  two  the  arbitrator 

to  certify  under 


of  Lord  Denman^  C.  J. 

arbitrators,  and  in  case  of  disagreement  to  an  umpire,  tbe^'&'4 yj^ 

^  the  costs  of  the  said  suit  to  abide  tlie  event  of  the  award 

or  umpirage; 

umpirage, 

umpire. 


c  24,  8.  2. 

The  arbitrator 

'"  the  costs  of  the  reference  and  award,  or  ^o"?^  for  the 

plaintiff  on  all 

to  be  in  the  discretion  of  the  arbitrators  or  the  issues. 
The  arbitrators  not  agreeing,  the  umpire  made  h^gdl^^es 
his  award,  by  which  he  found  all  the  issues  in  favour  of  the  JJ^^^ii^"^ 

thereu] 


tbereupon 
■IWed  the  plaintiff  the  fiill  costs :  Held,  upon  motion  to  review  the  taxation,  that  tne  Court 
wodd  construe  the  meaning  of  the  parties  to  be  that  the  3  &  4  Vict,  c  24,  s.  2,  should  not 


woua  construe  the  meaning  of  the  parties 

>pplj ;  and  that,  therefore,  Uie  taxation  was  correct. 
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1846.       plaintiff,  and  assessed  his  damages  upon  the  first  issue  at 

Gbiffithb     ^^»  ^^^  directed  the  costs  of  the  reference  and  award,  and 

'•  umpirage,  to  be  borne  equally  by  both  parties.     Upon  this 

finding,  the  plaintiff  had  proceeded  to  tax  his  costs;  and 

the  Master  had  allowed  him  the  full  costs  of  the  snit^  upon 

which  the  present  rule  was  obtained* 

Butt  and  Gray  shewed  cause  (a).  Before  the  late 
statute,  the  3  &  4  Vict  c.  24,  the  plaintiff  would,  if  he  had 
recovered  a  verdict,  have  been  entitled  to  his  costs  under 
the  statute  of  Gloucester;  for  this  is  not  a  case  within  the 
22  &  23  Car.  2,  c.  9,  which  requires  that  the  Judge  should 
certify  in  order  to  give  the  plaintiff  costs,  as  that  statute 
applies  only  to  actions  of  trespass,  assault,  and  battery,  and 
other  personal  actions.  This  case,  therefore,  ia  not  within 
the  decision  of  Swinglehurst  v.  AUham  and  Another  (i).  That 
was  an  action  of  trespass  for  pulling  down  the  plaintiff's  gates 
and  assaulting  him,  and  the  defendants  had  justified  to  all 
the  counts,  except  one,  under  different  rights  of  way,  and 
pleaded  not  guilty  to  the  whole.  The  cause  was  referred 
by  rule  of  nisi  prius,  the  costs  to  abide  the  event  The 
arbitrator  awarded  a  right  of  way  to  the  defendants  different 
ftom  any  of  those  pleaded,  and  found  five  shillings  damages 
to  the  plaintiff  for  the  assault,  as  having  been  committed 
when  the  defendants  were  attempting  to  exercise  a  right 
of  way  negatived  by  the  arbitrator;  and  it  was  held  that 
the  plaintifis  could  recover  no  more  costs  than  damages, 
bedsiuse  the  arbitrators'  award  was  not  tantamount  to  a 
Judge's  certificate  under  the  22  &  23  Car.  2,  c.  9.  By 
virtue  of  this  statute  the  plaintiff  in  that  case  was  only 
entitled  to  costs  if  he  obtained  the  certificate  of  the  Judge 
before  whom  it  was  tried;  and  all  that  was  decided  was 
that  the  arbitrators'  award  was  not  equivalent  to  a  Judge's 
certificate  within  the  meaning  of  that  statute.'   The  same 

(a)  In  Easter  Term.  /(&)  a  T.  R.  138. 
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obserration  applies  to  the  case  of  Ward  v.  MalUnder  (a),        1846. 

where  the  same  point  was  decided;  and  where  the  arbi-     gwffithb 

tialor  even  found  that  the  trespass  was  wilful,  and  that  the 

defendant  should  pay  the  plaintiff  his  costs.   .The  doubt, 

in  the  present  case,  has  arisen  upon  the  wording  of  the 

3  &  4  Vict  c.  24,  s.  2.    That  section  enacts,  *'  That  if  the 

plaintiff  in  any  action  of  trespass,  or  of  trespass  on  the  case, 

brought  or  to  be  brought  in  any  of  her  Majesty's  Courts 

at  Westminster,  or  in  the  Court  of  Common  Pleas  at 

Lancaster,  or  in  the  Court  of  Comipon  Pleas  at  Durham, 

shall  recover,  by  the  verdict  of  a  jury,  less  damages  than 

finty  shillings,  such  pliuntiff  shall  not  be  entitled  to  recover 

or  obtain  fiom  the  defendant,  in  respect  of  such  verdict, 

any  costs  whatever,  whether  it  shall  be  given  upon  any 

issue  or  issues  tried,  or  judgment  shall  have  passed  by 

defimlt,  unless  the  Judge  or  presiding  officer  before  whom 

sach  verdict  shall  be  obtained  shall  immediately  afterwards 

certify  on  the  back  of  the  record,  or  on  the  writ  of  trial,  or 

^t  of  inquiry,  that  the  action  was  really  brought  to  try  a 

right  besides  the  mere  right  to  recover  damages  for  the 

trespass,  or  grievance  for  which  the  action  shall  have  been 

brought,  or  that  the  trespass  or  grievance,  in  respect  of 

which  the  action  was  brought,  was  wilful  and  malicious." 

The  words  '^  shall  recover  by  the  verdict  of  a  juiy,"  cannot 

be  constmed  to  extend  to  a  sum  found  by  the  award  of  an 

arbitrator.     Perhaps  if  this  case  had  been  a  reference  by 

order  of  nisi  prius,  there  might  have  been  some  ground  for 

aiguing  that  it  was  within  the  spirit  of  that  section ;  although 

even  then  it  would  be  questionable  whether  it  really  were 

within  its  terms.    But  here  the  reference  being  before  the 

cause  was  taken  down  to  trial,  and  by  a  Judge  at  Chambers^ 

cannot,  it  is  submitted,  be  brought  within  its  terms.  The  case 

iiTaglorY.jRolfandOthers  (&)  decides  that  where  a  plaintiff  in 

^(a)  5  East,  489;  S.C.  2  Smitb,      ^(fi)  5  Q.  B.  337;   S.  C.  1  D. 
63;  See  also  WUUs  v.  Osbome,      &  M.  229. 
I  Out.  1S3. 
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1B46.  trespass  obtains  jtrdgment  on  demnrrer,  and  a  writ  bf  inqui^ 
is  executed,  he  is  enthled  to  costs  of  stiit,  though  the  T^rditt 
be  only  for  one  fiirthing  dani^kges,  and  the  Judge  do  not 
certify ;  the  statute  3  &  4  Vict  c.  24,  s:  2,  not  being  appli- 
cable to  siich  a  case.  The  ^int'thei^  was  tiAlj  aigned, 
and  the  defcision  is  a  di^rect  tinthority  fn'&your  of  the 
present  plaintiff;  for  if  ah  **  issue^  tried  1)y  h  sheriff  be  not 
within  the  statute,  it  is  hArd  to  see  how;  by  any  construc- 
tion, an  awaid  can  be  broilght  wJthhl  its  letma  The  only 
remedy  the  plldntiff  has  'for  enforbing  his  rights  under  an 
awaitl  is' by  an  Utachment'for  the  eontempt  of  the  rule  6f 
Courts  or  by  proceedings  in  the  nature  of  an  attachment. 
[^Cokridffe,  J. — ^Will  it  not  be  argued  that  Upon  the  terms 
of  the  submission,  the  words  **  the  costs  of  the  said  suit 
to  abide  the  event  of  the  award  or  umpirage,"  &c.,  mean 
the  legal  event  of  l!he  cause?  Suppose,  for  instance,  there 
were  no  sach  statute  as  the  2  &  3  Vict,  c  24,  how  would 
the  plaintiff  shew  that  he  was  entitled  to  any  costs  at  all, 
unless  we  read  the  words  **  event  of  the  award  or  umpirage* 
as  '*  legal  event  of  the  cause"?}  Undoubtedly  they  must 
be  read  as  ''legal  event  of  the  cause,"  independently  of  the 
statute  of  Victoria,  which,  it  is  submitted,  dbes  not  apply. 
The  meaning  of  the  parties  here  is  to  be  conddered,  and 
that  cleariy  was  th^t  the  statute  of  Victoria  should  not 
apply :  otherwise  the  parties  would  have  inserted  a  clause, 
in*  the  order  of  submission  giving  the  Arbitrator  the  right  to 
certify,  so  as  not  to  place  the  plaintiff  in  a  Worse  condition 
than  at  nisi  prius.  Without  such  a  clause  it  is  clear  that 
the  aibitrator  could  not  ^certify ;  SwingWiwrst  v.  AUham  and 
Anoffter(a). 

Martin  and  E.  V.  TFtlKamSy  in  support  of  the  rule.     The 
question  is,  what  meaning  the  Court  will  attach  to  the 
words  ''event  of  the  award  or  umpirage ;"  and  it  is  sub- - 
mitted  that  those  words  receive  their  correct  meaning  when 

/(a)  3T.  R.  138. 
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they  are  coDBtrued  as  the  *<  legal  event  of  the  suit"    At       1846. 

common  law  the  plaintiff  was  not  entitled  to  costs,  and  it  is    q][][J^I^ 

only  under  the  statute  of  Gloucester  (6  Edw.  1,  c  1)»  that  <'• 

his  claim  exists.    It  seems  difficult  to  see  upon  what  ground 

the  plaintiff  rejects  the  application   to   his  case  of  the 

statute  of  Victoria,  whilst  he  claims  the  aid  of  the  statute 

of  Gloucester.     The  words  of  the  statute  of  Gloucester, 

6  Edw.  1,  a  1,  &  2,  are,  ^'  And  whereas  before  time  damages 

were  not  taxed,  but  to  the  value  of  the  issues  of  the  land ; 

it  is  provided,  that  the  demandant  may  recover  against  the 

tenant  the  costs  of  his  writ  purchased,  together  with  the 

damages  abovesaid.     And  this  act  shall  hold  place  in  all 

cases  where  the  party  is  to  recover  damages."    The  only 

difference  between  that  act  and  the  recent  statute  is  that 

the  latter  says,  ^^  shall  recover  by  the  verdict  of  a  juiy;** 

but  the  plaintiff  has  no  claim  to  recover  costs  in  the  present 

case  under  the  former  act,  unless  he  treats  this  as  a  recovery 

by  the  verdict  of  a  juiy.    In  Swingkhurst  v.  Altham  (a),  a 

cause  was  referred  by  rule  of  nisi  prius,  the  costs  to  abide 

&e  event;  and  that  expression  was  held  to  mean  the  legal 

event     So,  in  Highnam  v.  Hassell  (b\  which  is  cited  in  the 

fiirmer  case,  where  the  order  of  nisi  prius  was  in  the  usual 

form,  the  costs  to  abide  the  events  the  Court  held  that  the 

meaning  of  those  words  was  '^  that  the  party  should  pay 

such  costs  as  he  would  have  been  liable  to  pay  in  case 

a  verdict  had  passed  against  him."    To  the  same  effect 

is  Bvtier  v.  Grvbb  (c\  also  cited  in  the  same  case.     In 

Swmgkhurst  v.  Altham^  Mr.  Justice  Buller,  in  delivering 

judgment,  says,  '^  The  event  of  the  suit  must  be  taken  to 

mean  the  legal  event.    The  cases  cited  go  clearly  to  shew 

diat  where  the  costs  are  directed  to  abide  the  event,  they  are 

not  left  in  the  discretion  of  the  arbitrator,  but  must  follow 

the  rule  of  law."  If  then  these  words  have  received  a  direct 

•(a)  3  T.  R.  13S.  (c)  HiL   Term,    23    Geo.   3  i 

ib)  Hil.   Term*   14   Geo.   3 1     3  T.  R.  139. 
3T.R.  139. 

VOL.  rv.  I  ©.  &  L. 
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jodicial  interpretation,  it  is  not  necessaty  to  inqaiie  intd 
the  meaning  of  the  parties ;  for  the  terms  of  the  submissioa 
most  be  intended  to  bear  their  iegal  construction ;  Jeaan  v; 
TFriffht  (a>  In  Dibben  v.  The  Marqidf  nf  Angktea  («)» 
the  Court  of  Exchequer  seem  to  hutt  thought  ifant  where  a 
cause  was  referred  in  which  there  were  dSffnrent  issues,  an 
arbitrator  was  not  bound  to  find  each  issue  as  a  jury  were; 
but  that  case  has  been  since  oyerruled  by  Enghnd  v. 
Davison  (c),  and  Tarious  other  decisions  to  the  sAme  eifect, 
which  shew  that  where  costs  are  to  abide  the  event,  the 
issues  must  be  feund  with  (he  same  strietness  as  on  a  trial 
before  ajuiy. 

Cur.  adv.  vuk. 

CoLSRTDQ^  J.  (d), — This  was  a  rule  for  a  review  of  the 
Master's  taxation  of  costs,  under  the  following  circum- 
stances :  An  action  on  the  case  for  the  disturbance  of  the 
use  of  water  was  referred  by  a  Judge's  order  at  Chambers, 
the  costs  of  the  suit  to  abide  the  event.  Three  issues  were 
found ;  the  first  on  not  guilty;  the  second  and  third  on  the 
plaintiff's  right  and  on  the  usage  as  alleged.  The  findipag 
was  on  all  the  issues  for  the  plaintiff,  with  6dl  damages  on 
the  first  The  Master,  on  taxation,  has  allowed  the  plaintiff 
his  full  costs;  the  defendant  insists  that  he  was  entitled  to 
none. 

It  is  plain  that  tlie  statute  of  3  &  4  Vict  c.  24,  s.  2,  does 
not  apply  in  terms,  for  the  plaintiff  does  not  recover  his  6df. 
by  the  verdict  of  a  jury.  But  it  was  contended,  and  I  think 
properly,  that  the  true  question  turns  on  the  meaning  of 
the  submission.  It  was  said  that,  as  the  parties  must  be 
taken  to  have  contemplated  the  bringing  themselves  widiin 

(«)  2  Bligh,  1 .  meat  was  delivered  by  Mr.  Jnstica 

(b)  2  Cr.  &  M.  722;  S.  C.  10  Wiffktmtm  for  Mr.  Jaettce  Cole^ 

Bing.  668.  ridge^  in  the  absence  of  the  latter 

/  (c)  9  DowL  1052.  from  indiepoeition. 
id)  In  Trin.  Term,  the  jndg- 


Thomas. 
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dm  gtelnie  of  Glouoaflter,  go  must  (hey  alao  withm  the  1846. 
Mceot  statale  AbOTeHnentioned,  and  then,  by  its  operatiooi  GwmTHa 
the  costs  were  taken  awey.  There  is  iome  difficult, 
however^  in  suppoeing  thi%  when  the  aetion  was  clearty 
biMgiit  Bot  for  real  damages,  but  to  try  a  i%ht,  and  yet 
no  power  wae  g^en  to  the  arbitrator  to  certify  to  that 
efiect 

It  seems  to  me  that  the  true  meaaing  of  the  sobmission 
is  what  ito  words  import,  that  costs;,  i  e.  the  payment  of 
eost9,  riloiild  foUow  the  e?ent— £«&  the  legal  eveat  of  the 
awsid — tbat  lie  in  whose  ftvour  tbe.decisioa  was  should  be 
paid  by  the  other  party  the  costs  of  the  suit 

Hie  Masfesr  ^^en&xe  was  right,  and  the  rule  should  be 
dischaiged 

,  IBUile  disphaiged,  without  costs. 


Dos  dem«  Rjubbrb  and  Othras  v.  Wjblch. 

1  Ens  was  a  rule  calling  on  the  defendant  to  shew  cause  Inn  action 
why  the  declaration  and  issue  in  the  above  cause  should  commenced 
not  be  amended  by  increasing  the  term  from  eleven  to  i84il'bya™' 
twenty  years ;  or  by  altering  the  date  of  the  demise.  mortgiigee,  on 

It  appeared  from  the  affidavits  that  this  was  an  action  of  deed  of  tbe 
ejectment  brought  by  the  heir-at-law  and  executors  of  a  the  term  wet 
deceived  mor^agee  against  a  mortgagor  to  recover  posses-  foj^^gj^^ 
sion  of  the  premises  demised.     That  the  mortgage  deed  y®«  ^^  ^ 
was  pf  the  date  of  the  5th  of  November,  1824,  with  a  deed  demise,  2'2nd 
creating  a  further  charge  on  the  same  premises,  of  the  date  The^defendan't 

was  admitted 
to  defend  as 
landlord,  and  the  canse  was  set  down  for  trial  at  the  summer  assises  1841,  when,  upon  terms 
of  arrangement  bemg  proposed  bfihe  defendant,  the  plaintiff  ooobtermaoded  his  notice  of  trial. 
NeffotiatioDi  had  »nee  heeir  going  on  betwdeu'the  parties  till  March  1846,  when  they  were 
bnAen  ofl^  and  notice  of  trial  aeain  given  for  the  spring  assizes  1846.  The  plaintiff  then 
having  discovered  that  the  term  demised  had  expired,  countermanded  his  notice  of  triaL    The 


Coort  made  absolute  a  rale' permitting  the  lessor  of  the  plaintiSb  to  amend  the  declaration  and 
isme,  by  inserting  the  term  of  twenty  for  eWven  year^  or  by  altering  the  date  of  the  demise. 

I  2 
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]  846.       of  the  28th  of  November,  1827.    That  th?  action  was  com- 

j^i^^^^^    menced  in  Hitaiy  Tenn,  I84I9  and  the  term  demised  was 

Rabbits     for  eleven  years  from  the  22nd  of  June,  1831.    That  the 

9.  defendant  appeared  and  entered  into  the  consent  role  to 

^^^^      defend  as  landlord,  and  pleaded;  and  that  notice  of  trial 

was  given  for  the  summer  assizes,  184  L    In  consequence  of 

some  offers  of  arrangement,  which  were  then  made  by  the 

defendant,  the  plaintiff  countermanded  his  notice  of  trial 

These  negotiations  were  pending  up  to  the  month  of  March, 

1846,  when  they  were  finally  broken  off,  and  the  plaintiff 

gave  notice  of  trial  for  the  spring  assizes,  1846.     Before 

the  cause  however  came  on  for  trial,  the  lessors  of  the 

plaintiff  discovered  that  the  term  demised  had  elapsed 

Hiey  then  made  an  application  to  a  learned  Judge  at 

Chambers,  which  was  heard  on  the  26th  of  March,  1846, 

to  allow  them  to  amend  the  declaration  by  increasing  the 

term  or  altering  the  date  of  the  demise ;  but  he  refused  to 

make  any  order  and  referred  them  to  the  Court    The 

above  rule  having  been  accordingly  obtained  (a), 

CowUng  now  shewed  cause.  The  Court  will  not  amend 
a  declaration  and  issue  after  so  considerable  a  lape  of 
time,  particularly  where  it  may  have  the  effect  of  depriviog 
the  defendant  of  the  benefit  of  the  Statute  of  Limitations. 
It  is  true  that  in  2  Chit  Archb.  PracL  736,  7th  edit.,  it  is 
laid  down,  that  ^'  if  the  declaration  be  defective,  the  plain- 
tiff may,  in  general,  have  leave  to  amend  it,  even  after 
plea  pleaded."  But  that  position  is  afterwards  restricted 
to  cases  ''  when  it  is  dear  the  amendment  would  work  no 
injustice  to  the  opposite  party."  It  is  for  the  lessors  of  the 
plaintiff  to  shew  that  no  injustice  will  be  inflicted  on  the 
defendant  by  this  amendment  [Wightmany  J. — ^I  think  it 
is  for  you  to  shew  that  injustice  will  be  done.  I  must 
treat  the  case  as  if  it  had  gone  to  trial  at  the  time  and  an 

(a)  In  Batter  Term. 
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application  had  been  made  to  the  Judge  »t  nisi  prius  to       1846. 

BABBITt 

•adOtliers 
Montague  Smithy  in  support  of  the  rule,  was  not  called  •• 

upon. 


Wklcb. 


WiGHTMAM,  J. — In  an  ordinary  case  it  is  admitted  that 
such  an  amendment  might  be  made^  and  the  only  question 
iSf  ought  it  now  to  be  refused  because  possibly  the  lessors 
of  the  plaintiff  would  be  barred  by  the  Statute  of  Limita- 
tioQS  from  bringing  another  action,  I  think  this  is  rather 
an  aigument  of  hardship  on  the  lessors  of  the  plaintiff  if 
the  present  motion  were  to  be  refused,  than  on  the  de- 
fendant, if  it  be  granted  The  rule  will,  tberefoce,  be 
absolute  in  whichever  alternative  the  lessors  of  the  plaintiff 
choose  to  adopt 

Rule  absolute  accordingly  (ft). 


^(ff)  SeeDoed.Edwardsv.Leaek^ 
3  M.  &  G.   229 ;  S.  C.  3  Scott. 
N.  E.  509 ;  9  Dowl.  877.  ^ 
(b)  On  payment  of  the  costs  of 


the  amendment  and  of  the  role. 
The  rule  was  drawn  up  to 
amend,  by  altering  the  day  of  the 
demise  to  3l8t  December,  1840. 


BoUIiTOir  V.  PUTCHABD. 

J.  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  The  Court 
why  tlie  verdict  which  had  passed  for  him  on  the  trial  of  anewtrSTm 
this  cause,  before  the  undersheriff  of  Gloucestershire,  should  ^  fJJJj^  ^ 
not  be  set  aside,  and  a  new  trial  had  between  the  parties*     being  agunst 

•'  evidence,  if  it 

appear  npoB 


the  notea  of  the  trial  that  eridenoe  has  been  improperlj  rqeeted,  which,  if  reoeiTed,  woi 
warranted  the  Jury  in  returning  the  verdict  sought  to  be  set  aside. 

The  plaintiSt  in  the  further  and  better  partieoiarB  of  Ma  dsmaai,  delivered  under  a  Jndge'a 
order,  omitted  all  mention  of  a  som  fpr  which  he  bad  given  the  defendant  credit  in  the  par- 
tiealart  delivered  with  the  declaration.  At  the  trial,  it  appeared  that  the  further  pMurticnlars 
were  alone  annexed  to  the  record ;  bat  the  defendant  offered  in  evidence  the  particulars  in 
whicb  the  credit  was  given  him.  The  undersheriff  having  refused  to  receive  these  particidars 
in  evidence,  the  jurv  notwithstandiag  foand  a  verdict  for  tne  defendant  On  motion  for  a  new 
trial,  on  the  ground  of  the  verdict  l^ing  against  the  evidence  :  Hdd,  that  the  Court  would  not 
grant  a  new  trial,  as  the  pardcnlars  tendered  in  evidence  ought  to  have  been  received,  and,  if 
thai  had  been  done,  the  verdict  would  bave  been  warranted.  ^^^  ^J.^^f4^ 
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V. 


1846.  It  appeared  upon  affidavit,  and  upon  the  undevsheriff'a 

^^^^     notes,  that  this  was  an  action  of  debt  for  woA  and  labour, 

^'  for  money  paid  to  the  defendant's  use,  and  on  an  account 

stated;  to  which  the  defendant  had  pleaded  the  general 

issue.    That  with  the  declaration  the  plaintiff  had  delivered 

certain  particulars  of  his  demand  in  the  following  form  : — 

**  In  the  Queen's  Bench — 

"  Between  Anthony  B&uUon,  plaindff, 
and 
^  John  JPritchardf  defendant 
'^  This  action  is  brought  to  recover  SL  lis.  lid,  as  the 
balance  due  from  the  defendant  to  the  plaintifi^  on  the 
following  account  :^- 

£  s.    d. 
1845.  August  1st  to  9th. — ^To  nine  days,  at 

3«.6J.perda7  •        •        •        •     1  11     6 
Oct  10th  to  Dec  22nd.— To  seventy- 
four  days,  at  3«.  M.  per  day        .        .  12  19    0 
Paid  for  feed  of  cattle,  pikes,  and 
men  to  assistdurtng  these  periods^ 
at  plainti£f*s  request    •        .        .  30  16    5 


45    6  11 
By  cash  at  various  times      •        •  36  15    0 


Balance  due     •        •        •    8  II  11 
"  Above  are  the  particulars  of  th6  plaintiff's  demand  in 
this  action,  and  for  the  recovery  whereof  he  wfll  avail 
himself  of  the  whole  or  any  part  of  the  declaration. 

'*  Yours,  &c. 

<<  John  Rogcbson, 
*'  Plaintiff's  Agent,  ftc." 
«  To  John  Prilchard, 
the  above  named  defendant" 

That  the  defendant  took  out  a  summons  for  further  and 
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belter  (MrdcDlan,  whereupon  the  plamtiff  aocoidingly 
deUyened  the  fi>llowiiig  amended  particulars^  under  a  Judge's 
order  to  that  e£fect:— 

^  In  the  Queen's  Bench— 

''  Between  JnO¥mjf  Boultony  pliunti£P, 
and 
"  John  Pritcbard^  defendant 
**  The  following  are  the  further  and  better  particulara  of 
the   plaintiff's  demand,  delivered  pursuant  to  the  order 
of  the  Hon.  Mr*  Justice  Coleridge,  dated,  ftc" 

£    M.     d. 
1845.  August  Ist  to  9th,— To  nine  daySj  at 

3*.  eiperday  .        .        .        .     1  11     6 
Oct  10th  to  Dec  22nd.— To  seventy- 
four  day%  at  Ss,  6d,  per  day       .        •  12  19    0 
(Tlien  followed  a  number  of  items,  with  dates, 
making  up  in  the  whole  the  last  item  in  the 
former  bill  of)      .        .        .        ,        .        .  30  16    6 

*^  Yours,  &C. 
(Signed)        '*  John  Rogbbson, 
**Phuntiff's  Agent" 
**  To  Messrs.  J.  and  C«  Robinson, 
Defendant's  Attornies  or  Agents." 

There  was  no  credit  given  in  these  latter  particulais  for 
any  soma  received,  nor  waa  there  any  addition  made  of  the 
Tanoua  suow  or  any  balance  struck.  The  plaintiff,  in 
making  up  the  record,  attached  the  latter  particulars  only. 
The  defendant  served  him  with  a  notice  to  produce  the 
duplicate  original,  of  the  former  biU  of  particulars.  At  the 
trial,  the  plaintiff  proved  a  sum  of  22L  4«.  2^.  to  be 
due  to  him.  The  defendant  proposed  to  cross-examine 
the  plaintiff's  witnesses  as  to  payments  generally^  which  the 
undersheriff  refused  to  permit,  as  there  was  no  plea  of  pay- 
ment on  the  record,  but  permitted  him  to  cross-examine  as 
to  advances  he  had  made  to  the  plaintiff's  men  for  expenses 


Paitchard. 
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1846.       on  the  road  for  the  cattle.    The    advanees    so  proved 
^^^^^/^^    amounted   to  27/.  (a).    The  defendant,  in  his  defence, 
«•  called  upon  the  plaintiff  to  produce  the  former  particulars 

of  demand,  which  the  pliuntiff  refused  to  do.  Whereupon 
the  defendant  tendered  in  evidenee  the  odpy  of  the  bill  of 
particulars  annexed  to  the  declaration  which  had  been  first 
served  upon  him^  which  the  sheriff  refused  to  receive*  The 
jnrj  found  a  vehlitet^for  the  defendant,  and  the  above  rule 
was  accordii^7  obtained*  •   • 

Greaves  shewed  cause.  It  must  be  admitted  that  as  there 
was  no  plea  of  payment  on  the  record,  the  defendant  was 
not  legally  entitled  to  prove  that  he  had  paid  any  sums  on 
account ;  but  then  credit  having  been  given  in  the  former 
particulars  of  demand,  which  -  were  delivered  with  the 
declaration,  for  a  larger  sum  then  -the  phundff  proved  to  be 
actually  due  to  him,  the  defendant  was  entitled  to  a  verdict, 
if  the  plaintiff  had  annexed  those  particulars  to  the  rec<Mtl, 
as  well  as -the  latter,-  as  he  was  bound  to  do^  or  if  the 
undersberiff  had  received  in  evidence  the  copy  of  those 
pardculars,  which  was  offered  in  evidence  on  the  pert  of 
the  defendant;  And,  first,  as  to  the  obligation  which  was 
cast  upon  the  plaintiff  to  annex  the  former  particulars 
to  the  record.  The  object  of  the  particulars  being  to 
inform  the  defendant  of  what  will  be  attempted  to  be  proved 
against  him  at  the  trial,-  so  that  he  may- prepare  his  defence 
accordingly;  the  Reg.  Gen.;  Trin.  Term,  1  Vict.,  directs 
''that  in  any  case  in  which  the  plaintiff  (il»  order  to  avoid 
the  expense  of  the  plea  of  payment)  shall  have  given  credit 
in  the  particulars  of  his  demand  for  any  sum  or  scuns^  of 
money  therein  admitted  to  have  been  paid  to  the  pluntiff, 
it  shall  not  be  necessary  for  the  defendant  to  plead  the  pay- 
ment of  such  snm  or  sums  of  money.**  When,  therefore, 
the  former  particulars  were  delivered  to  the  defendant,  he 

(a)  This  evidence  was  clearly  be  so,  as  the  point  was  discassed 
inadmissible ;  and  on  the  argu-  as  if  no  such  evidence  bad  been 
ment  it  was  viitually  conceded  to      rect-ived. 
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wad  not  at  Kbetty,  wilb  respect  to   the  sum  for  which        1846. 

credh  i^Bs  gfiyeti,  to  plead  payment  thereof;  and  it  waa  not      Boultoh 

eompeteAt  to  the  plaintiff,  when  the  order  for  deliyerinff    ^     <^ 

the  further  and  better  particulars  was  obtained,  bj  omicting 

all  mention*  of  the  Bum  so  credited,  to  leave  the  defendant 

in  the  position,  that  if  he  pleaded  payment  the  plaintiff 

might  amiez  both  bills  of  particdtars  to  the  record,  and  so 

fix  him  with  the  costs  at  fhat  plea ;  or  if  he  did  not  plead 

payment,  that  the  plaintiff  might  annex  ohly  the  latter 

particulars,  and  deprive  him  of  the  benefit  of  the  credit  so 

given,  except  ttpoci^terms  of  forther  proof  thm  would  in  the 

other  case  be  necessary.     The  case  of  Mcrgan  v.  Harris  {a) 

shews  that  iB<rhere  a  plaintiff  annexes  to  the  record  par* 

ticulars  varying  from  those  delivered  to  the  defendant,  and 

the  defendant  is  prepared  at  the  trial  t«  prove  the  delivery 

of  the  particulars  to  him,  the  defe&dant  may  nonsuit  the 

plaiiltiff,  if  he  is  miabtetogive  in  evidence  any  cause  of 

action  included  in*  the  partieulsirs  deliver ;  or  if  not  pre* 

pared  with  proof  of  the  delivery  of  the  particulars,  the 

defendant  will  be  entitled  to  a  new  trial,  and  the  plaintiff^s 

attorney  may  be  made  to 'pay  the  C06t9  of  the  former  trial 

That  case  is,  therefore,  an  authority,  if  any  were  wanted,  to 

shew  that  the  uddersheriff  acted  wrongly  in  refusing  to 

receive  In  e^dence' the  former  bill  of  particulars,  which  had 

been  delivered  If  that  bill  of  particulars  had  been  admitted 

in  evidence,  it  woaM  have  been  •conclusive  as  ^n  admission 

by  the  plaintiff  that  'he  had  been  paid  the  sum  for  which 

he  had  credited  the*  defendant     The  defendant  tiierefore, 

supposing  a  vercKct' had  passed  against  him  at  the  trial, 

would  have  been'  entitle  to  coftie  to  this  Court  to  set  that 

verdict  aside.    But  the  jury  having,  notwithstanding,  found 

a  verdict  in*  hisfavour,  it  may  be  on' insufficient  or  improper 

evidence,  the  Court  will  not  set  aside  that  verdict  at  the 

prayer  of  the  plaintiff,  who  seeks  now  to  take  advantage  of 

the  difficulty  in  which  his  own  act  has  placed  the  defendant; 

(a)  3  Cr.  &  J.  461 ;  S,  C.  1  Dowl.  570.    ^ 


V. 

Thomas. 
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1846.  jadicial  interpretatieii,  it  is  not  tieoeSBSty  to  iiM]piive  intd 
G^^^  the  meaning  of  the  parties ;  for  the  terms  of  the  submissimi 
most  be  intended  to  bear  their  iegal  constraction ;  Jtuon  v; 
Wriffht{a).  In  Dmen  v.  The  MarqvA  tf  Anffk9ea{b), 
the  Court  of  Exchequer  seem  to  hec^  thotight  ifant  where  a 
canse  was  referred  in  which  there  were  different  issues,  an 
arbitrator  was  not  bound  to  find  each  issue  as  a  jury  were; 
but  that  case  has  been  since  oTerruled  bj  England  v. 
Damson  (c\  and  Tarious  other  decisicHis  to  the  same  eftct, 
which  shew  that  where  costs  are  to  abide  the  event,  the 
issues  must  be  found  with  the  same  strietoesB  as  on  a  Irial 
before  a  jury. 

Cur.  aJbo.  tmft. 

CoLSRiDQE,  J.  (d), — This  was  a  rule  for  a  review  of  the 
Master's  taxation  of  costs,  under  the  following  circum- 
stances: An  action  on  the  case  for  the  disturbance  of  the 
use  of  water  was  referred  by  a  Judge's  order  at  Chambers, 
the  costs  of  the  suit  to  abide  the  event.  Three  issues  were 
found ;  the  first  on  not  guilty;  llie  second  and  third  on  the 
plaintiff's  right  and  on  the  usage  as  alleged.  The  findjpg 
was  on  all  the  issues  for  the  plaintiff,  with  ^d.  damages  on 
the  first  The  Master,  on  taxadon,  has  allowed  the  plaintiff 
his  full  costs;  the  defendant  insists  that  he  was  entitled  to 
none. 

It  is  plain  that  the  statute  of  3  &  4  Vict  c.  24,  s.  2,  does 
not  apply  in  terms,  for  the  plaintiff  does  not  recover  his  6A 
by  the  verdict  of  a  jury.  But  it  was  contended,  and  I  think 
properly,  that  the  true  question  turns  on  the  meaning  of 
the  submission.  It  was  said  that,  as  the  parties  must  be 
taken  to  have  contemplated  the  bringing  themselves  within 

(«)  2  Bligh,  1 .  meat  was  delivered  by  Mr.  Justice 

{b)  2  Cr.  &  M.  722;  S.  C.  10  Wigktman  for  Mr.  Jwittce  Cbi^ 

Bing.  668.  ridge^  in  the  absence  of  the  htter 

y  (c)  9  DowL  1052.  from  iodiepoeitkm. 
{d)  In  Trin.  Term,  the  judg- 
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dm  9Maie  cf  Glouooflter,  00  mwt  ihey  alao  within  tU  1846. 
veceot  stalole  abOTe-me^tioned,  and  then,  by  its  operatioD« 
the  costs  were  taken  aw$v.  There  is  seme  difficulty^ 
however,  in  auppoeing  thi%  when  the  action  was  oleariy 
Iwong^  not  for  real  damages,  but  to  try  a  right,  and  yet 
00  power  waa  ^ven  to  the  arlMmtor  to  certify  to  that 
eSdcL 

It  aoems  to  me  thtyt  the  true  meaning  of  the  submission 
is  what  its  words  import,  that  costii,  ie.  the  payment  of 
e0et9»  should  follow  the  event— ii^e.  the  legal  event  of  the 
awaid — tbiit  he  in.whose  fiivour  tbe.decision  was  should  be 
paid  by  the  other  party  the  costs  of  the  suit. 

Tbe  ItaiBta^  therefore  was  right,  and  the  rule  should  be 
disehaiged 

.  Brula  disphaiged,  without  costs. 


Don  dem.  Rabihtb  and  Othras  v.  Wxlch. 

Jl  HIS  was  a  rule  calliDg  on  the  defendant  to  shew  cause  Inan  iction 
why  the  declaration  and  issue  in  the  above  cause  should  commenced 
not  be  amended  by  increasing  the  term  from  eleven  to  iwilbya™* 
twenty  years ;  or  by  altering  the  date  of  the  demise*  mortgagee,  on 

It  appeared  from  the  affidavits  that  this  was  an  action  of  deed  ^t£ 
ejectment  brought  by  the  heir-at-law  and  executors  of  a  the  term  wet 
deceased  mortgagee  against  a  mortgagor  to  recover  posses-  foj^^eren^ 
sion  of  the  premises  demised*     That  the  mortgage  deed  y®«  fro™  ^ 
was  of  the  date  of  the  5th  of  November,  1824,  with  a  deed  demise,  22nd 
qeating  a  further  charge  on  the  same  premises,  of  the  date  xhJdefendant 

was  admitted 
to  defend  as 
landlord,  and  the  cause  was  set  down  for  trial  at  the  summer  assises  1841,  when,  upon  terms 
of  arrangement  being  proposed  by  the  defendant,  tbe  plaintiff  ooniitermanded  his  notice  of  trial. 
Heffatiations  had  since  beeft  going  on  betw^a-the  parties  till  March  1846,  when  they  were 
broaen  oS^  and  notice  of  trial  again  given  for  the  spring  assises  1846.  The  plaintin  then 
having  discovered  that  tbe  term  demised  had  expired,  countermanded  his  notice  of  triaL  The 
Court  made  abaoliite  A  nile'|kermitting  the  lessor  of  the  plaintiSB  to  amend  the  declaration  and 
isne,  by  Inserting  the  term  of  twenty  for  eteten  yean^  or  by  altering  the  date  of  the  demise. 

I  2 
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1840.      jadicial  interpretatien,  it  is  not  tieoeMury  to  inqniie  inM 
^][Jp^„jjg    the  meaning  of  the  parties ;  for  the  terms  of  the  submiflsioa 
^  ^'  most  be  intended  to  bear  their  legal  oonstmction ;  JttMon  r« 

Wrigkt{a).  In  DMen  v.  The  Marqak  of  Angle9ea{h\ 
the  Court  of  Exchequer  seem  to  ha^  thought  diat  where  a 
cause  was  referred  in  which  there  were  different  issues,  an 
arbitrator  was  not  bound  to  find  each  issue  as  a  juiy  were; 
but  that  case  has  been  since  overruled  by  England  v. 
Daoisan  {c\  and  various  other  decisions  to  the  same  eftct, 
which  shew  that  where  costs  are  to  abide  the  event,  the 
^ues  must  be  feund  with  the  same  etrietnesB  as  on  a  trial 
before  a  jury. 

Cur.  ado.  tuU. 

CoLfiRiDQE,  J.  (d). — This  wag  a  rule  for  a  review  of  the 
Master's  taxation  of  costs,  under  the  following  circunn 
stances :  An  action  on  the  case  for  the  disturbance  of  the 
use  of  water  was  referred  by  a  Ju<]^'s  order  at  Chambers^ 
the  costs  of  the  suit  to  abide  the  event  Three  issues  were 
found ;  the  first  on  not  guilty;  the  second  and  third  on  the 
plaintiff's  right  and  on  the  usage  as  alleged.  The  find^ig 
was  on  all  the  issues  for  the  plaintiff,  with  td.  damages  on 
the  first  The  Master,  on  taxadon,  has  allowed  the  plaintiff 
his  full  costs;  the  defendant  insists  that  he  was  entitled  to 
none. 

It  is  plain  that  tlie  statute  of  3  &  4  Vict  c.  24,  s.  2,  does 
not  apply  in  terms,  for  the  plaintiff  does  not  recover  his  M. 
by  the  verdict  of  a  jury.  But  it  was  contended,  and  I  think 
properly,  that  the  true  question  turns  on  the  meaning  of 
the  submission.  It  was  said  that,  as  the  parties  must  be 
taken  to  have  contemplated  the  bringing  themselves  within 

(a)  2  Bligh,  1 .  meat  was  delivered  by  Mr.  Josdet 

{b)  2  Cr.  &  M.  722;  S.  C.  10  Wigktman  for  Mr.  Jvetice  Cok- 

Bing.  668.  ridge^  in  the  absence  of  the  latter 

/  (c)  9  DowL  1052.  from  iadiepoeitkm. 
{d)  In  Trin.  Term,  the  judg- 
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the  Static  of  GkmeoBter,  so  muBt  they  abo  within  the       1846. 
neeot  staUile  above-meifttioiied,  and  then,  by  its  operatiooi     GwmiHa 
the  coats  were  taken  ajwiiy.    There  is  aome  difficulty,      ^  '^^ 
however,  in  supposing  thi%  whw  the  action  was  cleariy 
bimgbt  not  for  real  danu^tes,  but  to  try  a  right,  and  yet 
no  power  waa  giveo  to  the  arbitrator  to  certify  to  that 
effrat. 

It  seems  to  me  that  the  true  meaning  of  the  submission 
IB  what  its  words  import,  that  costi^  i  e^  the  payment  of 
edets^  ahonld  foOow  the  e?ent— iie.  the  legal  event  of  the 
aiwaid — that  he  in  .whose  fiivour  tbe.decisioa  waa  should  be 
paid  by  the  other  party  the  coats  of  the  suit. 

Hie  JtfaatBT  tfaeiefim  was  right,  and  the  rule  should  be 
dischaiged. 

,  Rule  disphaiged,  without  coatSi 


Dob  dem.  RAsmiB  and  Othen  v.  Wjblch. 

JL  HIS  was  a  role  calling  on  the  defendant  to  shew  cause  In  an  ■ction 
why  the  declaration  and  issue  in  the  above  cause  should  oomnMnced 
not  be  amended  by  increasing  the  term  from  eleven  to  'imi,  by  a™* 
twenty  years ;  or  by  altering  the  date  of  the  demise.  r^TrtiMi"* 

It  appeared  from  the  affidavits  that  this  was  an  action  of  deed  ^tbe 
ejectment  brought  by  the  heir-at-law  and  executors  of  a  the  term  wei 
deceased  mortgagee  against  a  mortgagor  to  recover  posses-  foj^^eien* 
sion  of  the  premises  demised*     That  the  mortgage  deed  J*'"5^jJ'*'^ 
was  of  the  date  of  the  5th  of  November,  1824,  with  a  deed  demise,  2-2Dd 
creating  a  further  chai^  on  the  same  premises,  of  the  date  ThJd^endan't 

was  admitted 
to  defend  as 
landlord,  and  the  cause  was  set  down  for  trial  at  the  swnmer  assises  1841,  when,  upon  terms 
cf  arrangement  being  proposed  by  the  defendant,  the  plaintiff  oonnteraianded  his  notice  of  trial. 


brolien  oS^  and  notice  of  trial  again  given  for  the  spring  assizes  1846.  The  plaintiff  then 
having  discovered  that  the  term  demised  had  expired,  countermanded  bis  notice  of  triaL  The 
Coort  made  absolute  ft  raU' permitting  the  lessor  of  the  plaintHfc  to  amead  the  declaration  and 
ime,  bj  inaerting  tho  term  of  twenty  for  eleven  year%  or  by  altering  the  date  of  the  demise. 

I  2 


Welch. 
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1846.  of  the  28th  of  November,  1827.  That  the  action  was  com* 
f)i^^^^l^  menced  in  Hitaiy  Term,  1841,  and  the  term  demised  was 
RABBm     for  eleven  years  from  the  22nd  of  June,  1831.    That  the 

ADd  Othen  "^ 

defendant  appeared  and  entered  into  the  consent  rule  to 

defend  as  landlord,  and  pleaded;  and  that  notice  of  trial 

was  given  for  the  summer  assizes,  1841.    In  consequence  of 

some  offers  of  arrangement,  which  were  then  made  bj  the 

defendant,  the  plaintiff  countermanded  his  notice  of  triaL 

These  negotiations  were  pending  up  to  the  month  of  March^ 

1846,  when  they  were  finally  broken  off,  and  the  plaintiff 

gave  notice  of  trial  for  the  spring  assizes,  1846.     Before 

the  cause  however  came  on  for  trial,  the  lessors  of  the 

plaintiff  discovered  that  the  term  demised  had  elapsed. 

Tliey  then  made  an  application  to  a  learned  Judge  at 

Chambers,  which  was  heard  on  the  26th  of  March,  1846» 

to  allow  them  to  amend  the  declaration  by  increasing  the 

term  or  altering  the  date  of  the  demise ;  but  he  refiised  to 

make  any  order  and  referred  them   to  the  Court     The 

above  rule  having  been  accordingly  obtained  (a), 

CowKnff  now  shewed  cause.  The  Court  will  not  amend 
a  declaration  and  issue  after  so  considerable  a  lappe  of 
time,  particularly  where  it  may  have  the  effect  of  depriving 
the  defendant  of  the  benefit  of  the  Statute  of  Limitations. 
It  is  true  that  in  2  Cfut  Archb.  Pract  736,  7th  edit.,  it  is 
laid  down,  that  ''if  the  declaration  be  defective,  the  plain- 
tiff may,  in  general,  have  leave  to  amend  it,  even  after 
plea  pleaded."  But  that  position  is  afterwards  restricted 
to  cases  ''  when  it  is  clear  the  amendment  would  work  no 
injustice  to  the  opposite  party."  It  is  for  the  lessors  of  the 
plaintiff  to  shew  that  no  injustice  will  be  inflicted  on  the 
defendant  by  this  amendment  [Wightman^  J. — ^I  think  it 
is  for  you  to  shew  that  injustice  will  be  done.  I  must 
treat  the  case  as  if  it  had  gone  to  trial  at  the  time  and  an 

(a)  In  Easter  Term. 
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application  had  been  made  to  the  Judge  at  nisi  prius  to    ^  ^^^* 
amend  (a).] 


Montague  Smithy  in  sapport  of  the  role,  was  not  called 
upon. 


Doe  den. 

RlBBITt 

■BdOthm 

9. 

Welch. 


WiGHTMAN,  J. — In  an  ordinary  case  it  is  admitted  that 
sach  an  amendment  might  be  made,  and  the  only  qaestioD 
is,  ought  it  now  to  be  refused  because  possibly  the  lessors 
of  the  plaintiff  would  be  barred  by  the  Statute  of  Limita- 
tions from  bringing  another  action.  I  think  this  is  rather 
an  aigument  of  hardship  on  the  lessors  of  the  plaintiff  if 
the  present  motion  were  to  be  refused,  than  on  the  de- 
fendant, if  it  be  granted.  The  rule  will,  tberefoce,  be 
absolute  in  whichever  alternative  the  lessors  of  the  plaintiff 
choose  to  adopt. 

Rule  absolute  accordingly  (ft). 


^  (a)  8eeDoe±Edward$Y.Leaek^ 
3  M.  &  G.  S29 ;  S.  C.  3  Scott. 
N.  B.  509 ;  9  Dowl.  877.  ^ 
{b)  On  payment  of  the  coets  of 


the  amendment  and  of  the  mle. 
The  rule  was   drawn  ap  to 
amende  by  altering  the  day  of  the 
demise  to  3l8t  December,  1840. 


Bovuranf  v.  Pbitchabb. 

1  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  The  Govt 
why  the  verdict  which  had  passed  for  him  on  the  trial  of  j^^ew tmdoa 
diis  cause,  before  the  nndersheriff  of  GloucesterBhire,  should  ^  fJJ^ct  ^ 
not  be  set  aside,  and  a  new  trial  had  between  the  parties     being  against 


appear  noon 
ihe  DoCet  of  the  trial  that  evidence  has  been  improperly  njeeted,  which,  if  reoeiTed,  woiUa  ha 
warranted  the  jury  in  returning  the  Terdict  sought  to  be  set  aside. 

The  pUinti^  in  the  Antber  and  better  partieulers  of  hb  demaad,  deUvered  under  a  Judgeli 
order,  omitted  all  mention  of  a  sum  for  which  he  had  given  the  defendant  credit  in  the  par- 
ticnUrs  defivered  with  the  declaration.  At  the  trill,  it  appeered  that  the  further  particulan 
were  alone  anneied  to  the  record ;  but  the  defendant  ofrered  in  evidence  the  paiticulars  in 
which  the  credit  was  given  him.  The  nndersheriff  having  refused  to  receive  these  particulan 
in  evidence,  the  Junr  notwithstanding  foand  a  verdict  for  ue  defendant  On  motion  for  a  new 
trial,  on  the  ground  of  the  verdict  l^ing  against  the  evidence :  Hdd,  that  the  Court  would  not 
cnuit  a  new  trial,  as  the  peiticulars  tendered  in  evidence  ought  to  have  heen  received,  and,  if 
that  had  been  done,  the  verdict  would  have  heen  warranted.  ^U/  ^/— ^f4^ 
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tt  appeiEured  upon  affidavit,  and  upon  the  undefsheriflTs 
notes,  that  this  was  an  action  of  debt  for  work  and  labour, 
for  money  paid  to  the  defendant's  use,  and  on  an  account 
stated;  to  which  the  defendant  had  pleaded  the  general 
issue.  That  with  the  declaration  the  plaintiff  had  deliirered 
certain  particulars  of  his  demand  in  the  following  form  : — 

**  In  the  Queen's  Bench — 

'*  Between  Anthony  Bovltonf  plaintiff^ 
and 
*^  John  Pritchardy  defendant 
**  This  action  is  brought  to  recover  8iL  llx.  lldL,  as  the 
balance  due  from  the  defendant  to  the  plaintifl^  on  the 
following  account  :-«- 

£  s.    d. 


1845.  August  Ist  to  9tb.— To  nine  days,  at 

Za.  6d.  per  day          .        . 

1  11 

6 

Oct  10th  to  Dec.  22nd.— To  seventy- 

four  day^  at  3«.  6d.  per  day 

12  19 

0 

Paid  for  feed  of  cattle,  pikes,  and 

men  to  assistduring  these  periods, 

at  plunti£f's  request    . 

30  16 

5 

45    6 

11 

By  cash  at  varioas  times 

36  16 

0 

Balance  due   \'      •        •    8  11  11 
"  Above  are  the  particulars  of  the  plamtiflTs  demand  in 
this  action,  and  for  the  recovery  whereof  he  will  avail 
himself  of  the  whole  or  any  part  of  the  declaration. 

*«  Yours,  &c. 

<<  John  Rogkbson, 
«  Plwntiflrs  Agent,  &c*' 
"  To  John  Pritchard, 
the  above  named  defendant" 

That  the  de&ndant  took  out  a  summons  for  further  and 
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belter  pMrdcolan,  whereupon  the  plaintiff  aocoidingly 
deliYcied  the  following  amended  particulars^  under  a  Judge's 
order  to  that  effect:— 

••  In  the  Queen's  Bench— 

''  Between  Anthtngf  BauUon,  plaintiff, 
and 
'<  John  Pritchardt  defendant 
"  The  following  are  the  l&nther  and  better  particulais  of 
the  plaintiff's  demand,  delivered  pursuant  to  the  order 
of  the  Hon.  Mr,  Justice  Colendge,  da^d,  ftc" 

£   s.    d. 
1845»  August  Ist  to  9th«— To  nine  days,  at 

3*.  6dLperday  .        .        .         .     1  11     6 

—    Oct  10th  to  Dec.  22nd.— To  seventy- 
four  day^  at  3$,  6dL  per  day        •        .  12  1^    0 
(Then  followed  a  number  of  items,  with  dates, 
making  up  in  the  whole  the  last  item  in  the 

fonnef  bill  of) 30  16    5 

"  Yours,  &C. 
(Signed)        '<  John  Roobbson, 
'•l^Uintiff'sAgent'* 
^  To  Messrs.  J.  and  C.  Robinson, 
Defendant's  Attomies  or  Agents." 

There  was  no  credit  given  in  these  latter  particulars  for 
any  sums  received,  nor  was  there  any  addition  made  of  the 
vanoua  sums  or  any  balance  struck.  The  plaintiff,  in 
making  up  the  record,  attached  the  latter  particulars  only. 
The  defendaijit  served  him,  with  a  notice  to  produce  the 
duplicate  original,  of  the  former  bill  of  particulars.  At  the 
trial,  the  .plaintiff  proved  a  sum  of  22L  4«.  2^cf.  to  be 
due  to  him.  The  defendant  proposed  to  cross-examine 
the  plaintiff's  witnesses  as  to  payments  generally,  which  the 
underaheriff  refused  to  permit,  as  there  was  no  plea  of  pay- 
ment on  the  record,  but  permitted  him  to  cross-examine  as 
to  advances  he  had  made  to  the  plaintiff's  men  for  expenses 
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tt  appeared  upon  affidavit,  and  upon  the  undeisheriff^B 
notes,  that  this  was  an  action  of  debt  for  work  and  labour, 
for  money  paid  to  the  defendant's  use,  and  on  ah  account 
stated;  to  which  the  defendant  had  pleaded  the  general 
issue.  That  with  the  declaration  the  plaintiff  had  deliirered 
certain  particulars  of  hb  demand  in  the  following  form  : — 

"  In  the  Queen's  Bench — 

*^  Between  Anthony  B^ndton,  phiintifl; 
and 
^  John  Pntchardy  defendant 
**  This  action  is  brought  to  recover  8iL  llx.  lldL,  as  the 
balance  due  from  the  defendant  to  the  pluntiff,  on  the 
following  account  i-^ 

£  s.    d. 
1845. 


August  let  to  9tb. — ^To  nine  days,  at 

Ss.  6d,  per  day          .        . 

1  11 

6 

Oct  10th  to  Dec.  22nd.— To  seventy- 

four  days,  at  St.  6d.  per  day 

12  19 

0 

Paid  for  feed  of  cattle,  pikes,  and 

men  to  assistduring  these  periods, 

at  plaintiff's  request    . 

30  16 

5 

45    6 

11 

By  cash  at  varioas  times 

36  16 

0 

Balance  due   \  '      •        :    8  11  11 
'^  Above  are  the  particulars  of  the  plfdndflTs  demand  in 
this  action,  and  for  the  recovery  whereof  he  wH!  avail 
himself  of  the  whole  or  any  part  of  the  declaration. 

*'  Yours,  &c. 

<<  JOHK  ROGSASON, 

"PlaintiTs  Agent,  &C*' 
«  To  John  Pritchard, 
the  above  named  defendant" 

That  the  defendant  took  out  a  summuus  for  further  and 
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better  pvlicalan,  whereupon  the  plauxtifF  accordingly 
deliyeied  the  following  unended  particulars^  under  a  Judge's 
order  to  that  effect:— 

"^  In  the  Queen's  Bench— 

''  Between  AtUhony  BmUon^  plaintiff, 
and 
"  John  PriUkard^  defendant 
<*  The  following  are  the  further  and  better  particulais  of 
the  plaintiff's  demand,  delivered  pursuant  to  ihe  order 
of  the  Hon.  Mr,  Justice  Coleridgeiy  daited,  ftc" 

£   ».    d. 
1845»  August  Ist  to  9th,— To  nine  days,  at 

3<.  edperday  .        .        .         .     1  11     6 

—    Oct  10th  to  Dec.  22nd.— To  seventy- 
four  day%  at  Z$.  6dL  per  day       .        .  12  19    0 
(Then  followed  a  number  of  items,  with  dates, 
making  up  in  the  whole  the  last  item  in  the 

fimnef  bill  of) 30  16    5 

"  Yours,  &C. 
(Signed)        '*  John  Rogebson, 
"l^lamtiff's  Agent"* 
"  To  Messrs.  J.  and  C.  Robinson, 
Defendant's  Attomies  or  Agents." 

There  was  no  credit  given  in  these  latter  particulars  for 
any  sums  received,  nor  was  there  any  additicm  made  of  the 
vaiioua  sums  or  any  balance  struck.  The  plaintiff,  in 
making  up  the  recerd,  attached  the  latter  particulars  only. 
The  defendant  served  him  with  a  notice  to  produce  the 
duplicate  original,  of  the  former  bill  of  particulais.  At  the 
triali  the  .pta^ntiff  proved  a  sum  of  22L  4«.  2\d.  to  be 
due  to  him.  The  defendant  proposed  to  cross-examine 
the  plaintiff's  witnesses  as  to  payments  generally,  which  the 
undersheriff  refused  to  permit,  as  there  was  no  plea  of  pay- 
ment on  the  record,  but  permitted  him  to  cross-examine  as 
to  advances  he  had  made  to  the  plaintiff's  men  for  expenses 
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1840.       on   the' n>ad  for  the  cattle.    The    ndvAnees    so  {Mroved 
^^^JJj;^    Rmounted  to  27/.  (a).     The  defendant,   in  his  defence, 
«•  called  upon  the  plaintilF  to  produce  the  former  particulan 

of  demand,  which  the  plaintiff  refused  to  do.  Whereupon 
the  defendant  tendered  in  evideiiee  the  aopy  of  the  bill  of 
particulars  annexed  to  the.  d^aration  which  had  been  first 
served  upon  him;  which  the  sheriff  refused  to  receive.  The 
jury  found  a  vei^itet^r  the  defendant,  and  the  above  rule 
was  accordii^lj  obtained*  .  •      *. 

Greaves  shewed  cause.  It  must  be  adnutted  that  as  there 
was  no  plea  of  payment  on  the  record,  the  defendant  was 
not  legally  entitled  to  prove  that  he  had  paid  any  sums  on 
account ;  bat  then  credit  having  been  given  in  the  former 
particulars  of  demand,  which  -  were  delivered  with  the 
decIaratloD,  for  a  larger  lium  than  the  plaintiff  proved  to  be 
actually  due  to  him;  the  defendant  was  entitled  to  a  verdict, 
if  the  plamtiff  had  annexed  those  particulars  to  the  record, 
as  well  as 'the  latter,  as  he  waa  bound  to  do;  or  if  the 
undersberiff  had  received  in  evidence  the  copy  of  thoae 
particulars,  which  was  offered  in  evidence  on  the  part  of 
the  defendant-  And,  first,  as  to  the  obligation  which  was 
cast  upon  the  plaintiff  to  annex  the  former  particulars 
to  the  record.  The  object  of  the  particulars  being  to 
inform  the  defendant  of  what  will  be  attempted  to  be  proved 
against  him  at  the  trial, -so  that  he  may  prepare  his  defence 
accordingly;  the  Reg.  Gen.;  Trin.  T«rm,  1  Viet.,  directs 
''that  in  any  case  in  which  the  plaintiff  (iki'  order  to  avoid 
the  expense  of  the  plea  of  payment)  shall  have  given  credit 
in  the  particulars  of  his  demand  for  any  sum  or  smns^  of 
money  therein  admitted  to  have  been  paid  to  the  pUdntiff, 
it  shall  not  be  necessary  for  the  defendant  to  plead  the  pay- 
ment of  such  sum  or  sums  of  money.**  When,  therefore, 
the  former  particulars  were  delivered  to  the  defendant,  he 

(a)  This  eridence  was  clearly  be  so,  as  the  point  was  discassed 
inadmissible ;  and  on  the  argu-  as  if  no  such  evidence  bad  been 
ment  it  was  virtually  conceded  to      received* 


Paitchakd. 
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wad  bot  at  Kb^tty,  yritk  respect  to  the  sum  for  which  1846. 
credit  was  given,  to  ^ead  peymdnt  thereof;  and  it  was  not  Boulton 
eoitipet^fit  to  the  pIainti£F,  when  the  order  for  delivering 
the  further  and  better  particulars  was  obtained,  by  omitting 
all  mention  of  the  BUtn  so  credited,  to  leave  the  defendant 
in  the  position,  that  if  he  pleaded  payment  the  plaintiff 
might  annex  both  bills  of  partieolars  to  the  record,  and  so 
fix  him  with  the  costs  df  that  fdea ;  or  if  he*  did  not  plead 
payment,  that  the  plaintiff  might  annex  ohly  the  latter 
particulars,  and  deprive  him  of  the  benefit  of  the  credit  so 
given,  except  iipon 'terms  of  further  proof  tfaan  would  in  the 
odier  case  be  necessary.  The  case  of  Margan  v.  Harris  (a) 
shews  that  where  a  plaintiff- annexes  to  'the  record  par- 
ticulars varying  from  those  delivered  to  the  defendant,  and 
the  defetidant  is  ptepared  at  the  trial  to  prove  the  delivery 
of  the  particulars  to  him,  the  defeedant  may  nonsuit  the 
plaintiffi  if  he  is  nnaUe'to'^ve  in  evidence  any  cause  of 
action  included  in*  die  particulstrs  delivefed ;  or  if  not  pre* 
pared  With  proof  of  the  deliwrery  of  the  particulars,  the 
defendant  will  be  entitled  to  a  new-trial,  and  the  plaintiff^s 
attorney  may  be  made  to 'pay  the  cost9  of  thb-  former  triaL 
That  case  is,  therefore,  an  antiiority,  if  any  were  wanted,  to 
shew  that  the  undersheriff  acted  wrongly  in  refusing  to 
receive  in  evidence*  liie  former  bill  of  particulars,  which  had 
been  delivered.  If  that  bill  of  particulars  had  been  admitted 
In  evidence,  it  woaMhave  been  ^conclusive  as  itn- admission 
by  the  plaintiff  that  he  had  been  paid  the  sum  for  which 
he  had  crated  the*  defendant  The  defendant  therefore, 
supposiifg  a^vercfict  had  passed  against  hitn  at  the  trial, 
would  have  been  entiti^  to  cotae  to  this  Court  to  set  that 
verdict  aside.  But  the  jury  having,  notwithstanding,  found 
a  verdict  in  his«favour,  it  may  be  on  insufficient  or  improper 
evidence,  the  Court  will  not  set  aside  that  verdict  at  the 
prayer  of  the  plaintiff,  who  seeks  now  to  take  advantage  of 
the  difficulty  in  which  his  own  act  has  placed  the  defendant; 

(a)  2  Cr.  &  J.  461 ;  S*  C.  1  DowL  670.    ^ 
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1846.       when  at  the  same  time  it  must  be  seen  that  the  eftct  of 
^'^^^^l^^^    sending  the  case  down  again  for  trial  can  only  be  diat  a 
«•  Terdict  must  again  be  returned  for  the  defendant    In 

SmWi  y.  Frctnqfton  (a),  which  was  an  action  on  die  oae 
against  the  defendant  for  negligently  keepinig  Us  fire» 
though  the  verdict  was  against  evidence^  a  new  trial  wis 
denied ;  ^  because  it  is  a  hard  action.''  Hie  grounds  opoD 
which  this  Court  exercise  this  discretion  in  gronting  new 
trials  are  very  fiilly  disoassed  in  the  case  q£  Bright^  Exeeutor^ 
V.  Ejfwm  (d).  Lord  Man^fiM  these  says  (c),  «"  The  role 
laid  down  by  Lord  JnirJbr,  in  the  case  of  The  QiueH  against 
The  Ccrpomtton  qfHeUUm^  H.  12  Ann^  B*  IL»  seems  to  be 
the  best  general  rule  ihaXc$Xi  be  laid  down  upon  this  subfect; 
▼ias.  <  Acmg  justice  to  the  party/  or,  in  other  words,  *  attaining 
the  justice  of  the  case.'  The  reasons  for  granting  a  new 
trial  must  be  collected  fix>m  the  whok  evidence,  and  from 
the  Tio^ttreof  the  case  consideied  under  ofletecmtfiiMtotceff.^ 
In  Foxcroft  v.  Devonshire  (d),  which  was  a  motion  for  a  new 
trial  on  the  ground  of  misdirection,  Loid  Mtmf^ld  kys 
down  the  rule  thus  broadly :  ^'  Thongh  the  gnmnd  of  the 
verdict  should  be  wrong,  yet  if  it  oleariy  appeared  to  as 
new,  *diat  upon  the  whole,  no  iss/ustice  had  been  done  to 
the  defendants;'  or  if  it  clearly  appeared  to  us  new,  *  that  the 
plaintifis,  by  another  form  of  (Mction,  could  recover  all  they 
have  got  by  this  verdiet,'  we  think  the  Court  ought  not  to 
grant  a  new  triaL"  So,  in'  Wilkinson  v.  Fcyne  (e),  Mr.  J. 
BuUer  says,  <<If  the  verdict  be  consistcot  with  the  juataoe, 
OMiscience,  and  equity  cf  the  case,  we  ought  not  to  grant 
a  new  trial;"  and  his  Lordship  refers  to  the  case  ofDoerfy 
V.  The  Duchess  qf  Maxarine  (/),  *^  where  the  Court  refused 
to  grant  a  new  trial,  though  the  verdict  was  against  law." 
In  Edmondsan  v.  Machell  {g)  it  was  held»  that  where  a  new 
trial  was  moved  for  on  the  ground  of  a  nusdirection  in  point 

/  (a)  2  Salk.  644.  /  (e)  4  T.  R.  468. 

/  (b)  1  Burr.  390.  (/)  1  Salk.   116,  646  j    S.  C. 

..(c)  Id.  395.  1  Ld.  Raym.  147. 

/id)  2  Burr.  936 ;  S.  C.  1  W.       ►  Xg)  2  T.  R.  4» 

Bl.  193. 
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ef  l«w^  if  the  Court  saw  that  justice  bad  been  done  between        1846. 
the  imrties,  they  would  not  set  aside  the  yerdict,  nor  enter    ^^^JJJT^ 
into  a  diacusBion  of  the  question  of  law*    In  Doe  d»  Lard  «• 

Tq^nham  y.  Tyler  (a),  it  was  held  that  the  Court  would  **^'"^*'*- 
not  grant  a  new.  triali  on  the  ground  that  evidence  had 
been  unproperl j  admitted,  whece  there  was  enough  evidence 
excbuUFesof  soeh  as  had  been  improperiy  received,  to 
warraot  the  findix^  of  the  jarj.  In  Creaee  v.  Barrett  (}), 
it  waa  held  that  the  impioper  rajeelion  of  evidence  was  no 
sofficaent  ground  &r  a  new  trial,  where  the  Comt  oould  see 
that.even  if  it  bad  been  received,  a  vefdict  in  fevour-  of  the 
par^  cffiering  it  would  have  been  against  the  weight  of 
evidence.  The  principle  laid  down  in  these  cases  was 
lecogniaed  ia  the  Baron  de  Bniun  v.  Farr  (c),  and  fFr^U 
v.Daed.I}aiham(d). 

Peaeoekf  in  support  o£  the  rule.  None  of  the  caaes  which 
have  been  cited  are  ezactlj  in  point  upon  the  present 
occasion.  In  Creaee  v.  Barrett^  the  Judge  at  nisi  priua 
had  offered  to  receive  such  of  a  certain  set  of  documents 
as  were  evidence  of  reputation,  having  rqected  others  that 
stated  particular  facts  only ;  and  the  Court  only  decided 
that  tliey  would  not  grant  a  new  trial,  because  one  of  the 
latter  kind  was  afterwards  put  in,  the  Judge's  attention  not 
having  been  called  to  its  contents  by  objection  made  at  the 
trial  [Wigkimm,  J^— They  went  further,  for  diey  held 
that  they  would  ooaosider  what  effect  the  evidence  rented 
would  have  had,  if  it  had  been  received*]  Ye0,  but  in  that 
esse  there  was  evid«ice  before  the  jury  to  support  the 
veidiot,  independently  of  the  evidence  rejected.  [Wight- 
mem^  i. — Oug^t  I  not  to  look  at  ibis  case  as  if  the  evidence 
rejected  had  been  given.]  No ;  fi>r  if  both  bills  of  pajv 
dculars  had  been  annexed  to  tbe  recc^,  the  plaintiff  would 

(a)  6  Bing.  561;  S.  C.  4  M.  ^  {<f)  4  A.  &  E.  53;  S.  C.  5  N. 

k  P.  377.  &  M.  617. 

l6)  5  Tyr.  458 ;   S.  C.  1  Cr.,  ^(cO  7  A.  &  E.  313 ;  S.  C.  2  N. 

M.&R.910.  &P.  305/ 
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1846.  ba?e  felt  bound  to  prove  more  to  be  due  to  him,  instead 
^^i^^o^  of  contenting  himself  as  he  did  with  proving  a  balance. 
^     **  fff^icTitmafu  J. — He  must  have  knowh  that  the  defendant 

Fft'lTCHARD        *•        •f  *  

could  have  given  the  first  particulars  in  evidence.]  The 
plaintifF  coidd  not  tell  that  the  defendant  was  going  to 
rely  6n  that  bill  of  particnlars.  The  onfy  particulan  that 
were  before  the  jury  were  ibose  annexed  to  the  record* 
\Wightnwky  J.^— I  am  not  to  assume  tlkt  upon  a  second 
trial  the  plaintiff  wiB  mend  his  case.  And  ?f  I  were  to 
grant  a  new  trial,  I  see  upon  itte  fitcts  before  me,  thint  the 
same  result  muM  fellow.]  It  is  submitted  that  it  would  be 
a  very  mischievous  rule  to  lay  down,  that  on  a  motion  for  a 
new  trial,  the  opposing  party  may  come  here  and  make  an 
affidavit  that  they  could  have  proved  such  and  such  fiicta, 
which  would  keep  the  weight  of  evidence  still  on  their  side. 
\Wightmany  J. — ^In  the  present  case  it  appears,  on  the 
lindersheriflTs  notes,  that  this  evidence  was  rejected.]  '  It 
is  ofiering  an  encouragement  to  juries  to  act  in  defiance  of 
the  direction  of  the  Judge.  If  the  case  went  down  again, 
the  plaintiff,  who  may  have  thought  that  it  was  not  neces* 
saiy  for  him  to  prove  any  more,  as  the  defendant  had  no 
plea  of  payment  on  the  record,  may  now  prove  his  whole 
demand ;  so  that  it  is  not  at  all  clear  that  the  same  result 
would  be  attained. 

WiGHTMAK,  J. — This  case  undoubtedly  contains  some 
circumstances  which  distinguish  it  fi*om  those  which  have 
been  cited,  and  I  emertahied  a  doubt  at  fint  whether  I 
must  not  have  made  this  rule  absolute  $  but  upon  con- 
sideration, it  does  seem  to  me  that  it  comes  within  the 
principle  laid  down  by  those  cases.  It  must  be  obseived, 
first,  that  this  is  not  exactly  a  case  where  the  verdict  is 
against  die  evidence;  for  more  was  not  proved  to  be  due 
from  the  defendant  to  the  plaintiff  than  was  balanced  by 
the  payments  which  he  had  made.  As  there  was  no  plea 
of  payment,  however,  on  the  record,  the  defendant  was  not 
entitled  to  prove  any  payments  whatever.     But  it  appears 
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that  there  were  particohm  which  were  delivered  with  the 
dedaraUon,  and  that  in  those  particulars  the  plaio^tiiF  gav^ 
the  defendant  credit  for  a  sam  of  3621 15«.  That  a  auoimons 
was  taken  out,  and  a  Judge's  order  obtained  for  the  delivery 
of  further  and  better  particahu»;  that  in,  the  partjculars 
delivered  under  that  order,  no  credit  for  any  sum  at  all 
wag  given  to  the  defendant;  and  that  the  latter .particulari 
alone  were  annexed  to  the  record.  It  seems  to  me  that  the 
phuntiff  diould  have  annexed  the  former  as  well  as  the 
latter  hill  of  particulars^  and  then,  there  would,  have  been 
suflBcient  evidence  before .  the  jury  ppon  which  .to  found 
their  present, verdict.  But  whether  that.be  so  or  not,  it 
appears  that  the  particnlars  in  question  were  tendered  by 
the  defendant  in  evidence,  and  ought  to  have  been  received- 
Upon  the  whole,  therefore,  it  seems  to  me,  that  where  I 
can  see,  as  in  the  present  case,  that  evidence  has  been 
lejeded  which  ought  to  h^ve  been  received,  and  that  if  it 
had  been  received,  the  verdict  which  has  been  given  for 
the  defendant  would  have  been  warranted  by  the  evidence, 
I  ought  not  to  grant  a  new  trial,  which  must  be  attended 
with  the  same  result  The  rule  must,  therefore,  be  dish 
chaiged. 

Rule  disduu^ed.  . 


1846. 

^— V ' 

BOULTON 

Pritcbaeo. 


LiPSCOBIBB  V.  TUBNER. 

L  HIS  was  a  rule  calling  upon  the  plaintiff  tashew  cause  lo  an  tctioo 
why  the  Master  should  not  review  his  taxation.  name  of  the 

It  appeared  from  the  affidavits,  that  Lipscombe,  the  deoeued  pan/, 
above  named  plaintiff,  was  the  surviving  executor  of  one  ^^*[]JJ^^^ 
John  Holland.    That  the  creditors  of  John  Holland  had  the  Court  of 
filed  a  bill  in  Chancery  for  the  administration  of  his  effects,  recover  a  debt 
upon  which  an  order  of  the  Court  of  Chancery  had  been  J^^  ^ 

Judge's  order 
was  made  br  consent  to  stay  proceedings,  on  payment  by  the  defendant  of  a  certain  sum, 
together  with  "  costs  to  be  taxed  as  between  attorney  and  client:'*  Held^  on  motion  to  review 
the  liaster's  taxation,  that  the  oosU  of  obtaining  the  reouisite  permission  of  the  Court  of 
Chancery  to  bring  the  present  action,  were  not  cosU  which  the  defendant  was  bound  to  pay 
uader  tM  abofe  Mer. 
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made  in  the  year  1844|  appoiotiiig  a  receiver  of  the  estates 
both  real  and  personal  of  Holland,  with  power  to  soe  for 
the  recovery  of  the  debts  in  the  name  of  lipsoombe,  on 
obtaining  the  approbation  of  the  Master  to  snch  a  step. 
That  the  above  action  was  aocovdingly  bioogfat  in  Hilaiy 
Term,  1846,  with  the  appvobation  of  the  Master,  by  the 
receiver,  in  the  name  of  lipscombe,  against  the  defimdaii^ 
to  reeover  a  sum  of  money  dne  to  Holland's  estate.  That 
proceedings  were  afterwaids  stayed  m  this  action  by  the 
following  ofder^  made  by  Lord  Dmaum,  C.  i*^  on  tbfe 
7th  of  May,  1846. 

^  David  Lipswrnbe,  surviving  ezecotor  of  the  hut  will 
and  testament  of  one  Jdm  Holland,  deceased 

V. 

fVUUam  Turner. 
'<  Upon  hearing  the  attorneys  or  agents  for  the  plaintiff, 
and  the  defendant  in  person,  by  consent,  I  do  order  that 
all  proceedings  in  this  eanse  be  stayed,  hot  in  case  defmlt 
be  made  in  payment  of  400/.,  the  debt  for  which  this  action 
is  brought,  with  interest  thereon  at  6L  per  cent,  from  the 
19th  day  of  January,  1843,  and  costs  to  be  taxed  as  between 
attorney  and  client,  such  costs  to  include  costs  of  registering 
judgment,  on  the  22nd  day  of  May  instant,  (plaintiff  being 
at  liberty  to  sign  final  judgment  and  tax  the  costs  forthwith,) 
the  plaintiff  shall  be  at  liberty  (and  also  bis  executors, 
administrators,  or  assigns,  in  case  of  hn  death,  either  before 
or  after  judgment  or  execution),  to ,  is^^ie  .  execution  or 
executions  for  the  amount  remaining  unpaid  at  the  time  of 
such  default,  with  costs  of  execution  or  executkms,  whether 
by  fL  fa.,  elegit,  or  ca.  sa.,  or  either;  likewise  the  costs  of 
any  other  writ  or  proceeding  that  may  be  necessary,  as  also 
the  costs  of  ruling  the  sheriff  or  sheri&  to  return  such  writ 
or  writs,  sheriffs'  poundage,  officers'  fees,  costs  of  levying, 
expenses  of  sale,  and  all  other  incidental  expenses.  And 
I  further  order,  that  it  shall  noi  be  necessary  to  revive  such 
judgment  by  scire  facias  or  otherwise.  Dated  the  7th  day 
of  May,  1846."  «•  Denman." 


TMNITT   TBRM,   9   YlCKt.  1«7 

It  appeared  that  upon;  taaeation  befiMre  the  Master,  the  1646. 
follo^mig  items  in  the  plaintiff'B  attorney's  bill  of  costs  were 
claimed  and  allowed ;  although  objected  to  by  the  defendant 
on  the  groand  that  they  were  not  oosta  m  the  aotion,  and 
abo  that  they  were  for  attendances  and  payments  occurring 
previous  to  the  commencement  of  the  action.  It  also 
appeared  xm  the  affidavitB»  that  the  last  eleven  of  the 
following  items  were  for  instruetioiis  and  proceedings  in 
Chanceiy,  which  were  necessary  in  order  to  obtain  the 
Master's  permisshm  to  bring  the  present  action. 

1844.  £    8.    d. 

May  23.  Writing  to  defendant  for  payment  of  principal  and 

interest  due  on  mortgage    ^  -  •  0    9    6 

I  Jane  82.  Writing  again  for  payment»or  I  ehotild  be  c<Kiw 

pelled  to  report  defendant  as  a  defaulter  to  the 
I  Master,  to  whom  the  Chancery  cause  was  referred  0    3    6 


Hilary  Term,  1846. 
Drawmg  notice  for  payment,  and  two  Mr  copies      0  10    6 
Attending  serring  same         -  *  -094 

Feb.  221.  The  defendant  not  having  taken  ontiM  of  fciiner 

applications,  writing  to  him  again  for  payment  -  0  3  6 
Attending  Mr.  Turner  on  his  calling,  conferring  as 
to  payment  of  principal  and  fnterest,  when  I  re- 
quested him  to  staiCe  whether  the  pnmiams  on 
p<^cy  of  asaorance  effected  Ufi  a  coUalsral  seeurity 
for  payment  of  the  principal  and  interest  had  been 
paid,  but  he  stated  that  no  payment  had  been  paid 
by  htm,  he  having  left  the  mattet  with  Messrs. 
Fineh  and  Joosi,  of  Wereestor,  sad  I  then  stated* 
that  before  I  cp^ld  giye  him  an  answer  to  l^s 
request  for  an  indulgence,  I  must  first  ascertain 
whether  ihe  policy  had  been  Icept  up,  and  he  re- 
quested that  I  #onId  make  tbeneeessary  Inqtdries^ 
andthatUieiilwoiiUl  communicate  with  him  *0  6  8 
F^  24.  Attending  at  t}ie  Sun  Fire  OflBce,  making  inquiries 
whether  the  policy  of  insurance  was  still  in  force, 
when  I  ascertained  that  it  was  not     -  -  0    0    8 

Writfug  to  defeadant  the  result  of  my  inquiries    *  0    3    6 
Instructions  for  staie  of  facts»  and  proposal  to  put 
debt  in  suit,  and  to  adopt  the  remedies  of  the  deed 
of  assignment      -  -  -  -  0    6    8 

Drawing  and  fitif  copy,  state  of  flicts,  and  proposal, 
fol.  10  • .  •  «  -  0  10    6 
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V ' 

LlFSOOKBB 

O. 

TURNKE* 


Inttnictions  for  affidavit  in  aapport 

• 

-0    6 

8 

Drawing  same  and  fair  copy,  fol.  13 

. 

-0    8 

0 

EngroBsinK 

- 

.  0     4 

0 

Attending  to  be  sworn 

. 

.  0    6 

8 

Oath       - 

- 

.  0     1 

6 

Warrant  on  leaving  biz  copies  and  service 

-  0  18 

0 

Two  warrants  to  proceed 

• 

-  I  16 

0 

Two  attendances  for  state  of  facts 

when 

same 

allowed 

• 

-  0  13 

4 

Instructions  to  sue 

• 

.0    6 

8 

T.  W.  Saundert  shewed  cause.  With  regard  to  the 
few  items,  the  case  of  Capel  v.  Staines  (a)  was  relied  on 
before' the  Master,  which  decides  that  an  attorney  is  not 
entitled  to  the  costs  of  more  than  one  letter  sent  before  the 
commencement  of  the  suit  But  in  that  case  it  may  be 
presumed  that  the  taxation  was  between  party  and  party ; 
while  here  it  is  expressly  stipulated  that  the  costs  to  be 
taxed  are  costs  as  between  attorney  and  client  With 
respect  to  the  other  items,  they  are  all  for  proceedings 
which  were  necessary  to  be  taken  in  the  Court  of  Chancery 
before  the  present  action  could  be  brought  They  may  be 
considered  as  in  the  light  of  instructions  to  sue,  and  were 
certainly  costs  to  which  the  plaintiflp  himself  would  have 
been  liable  as  between  himself  and  his  attorney,  and  were 
therefore  within  the  meaning  of  the  learned  Judge's  order. 
[Wightmauy  J. — ^The  defendant  only  consents  to  pay  the 
costs  as  between  attorney  and  client  in  the  actitm.  Why 
should  he  have  to  pay  costs  which  are  only  necessary 
because  you  happen  to  be  placed  in  a  position  which 
obliges  you  to  take  other  proceedings  in  another  Court?] 
The  costs  in  question  would  not  have  been  incurred  but 
for  this  action.  They  may  be  considered,  therefore,  virtually 
as  costs  in  this  action.  It  is  like  the  case  of  a  petition  to 
sue  in  forma  pauperis,  the  costs  of  which  are  considered  as 
costs  in  the  cause.  He  referred  to  Da£»  Practice  m  the 
Offices  of  the  Masters,  pp.  26  and  32,  as  being  cited  by  the 

(a)  5  Dowl.  770;  S.  C.  3  M.  &  W.  850.  ^ 
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defeddant  before  the  Master;  and  sought  to  shew  that  the        1846. 


passages  there  relied  on  did  not  apply  to  the  present  case.       lipscombb 


Vr 


^  TUANEIU 

Brauniy  in  support  of  the  rule.  In  Daxs  Practice,  tfc.^ 
p.  26,  it  is  said,  that  *^  there  are  three  modes  of  proceeding 
in  the  taxation  of  bills  of  costs.  The  first  mode  is  strictly 
and  simply  as  between  party  and  party.  The  second  is 
between  party  and  party,  but  where  the  costs  are  taxed  as 
between  attorney  and  client;  that  is  to  say,  where  the 
opposite  party  has  to  pay  the  amount  allowed  to  the  sue-* 
Cessfbl  party:  and  thirdly,  between  attorney  and  client, 
where  the  client  has  to  pay  his  attorney.**  The  principle 
Contended  for  by  the  plaintiff  woidd  do  away  with  the 
I  distinction  between  the  second  and  third  modes  of  taxation. 

Besides,  the  rule  as  laid  down  by  Mr.  Dcur,  at  page  32  of 
i  his  book,  is  very  clear  upon  the  subject     Speaking  of  the 

j  second  mode  of  taxation,  he  says :  '^  The  general  principle 

I  of  such  taxation  is,  that  the  successful  party  shall  be  entirely 

firee  fi-om  what  are  usually  called  extra  costs;  but  there  may 
be  circumstances  where  that  principle  is  not  fully  carried 
out.  For  instance,  there  may  have  been  expenses  incurred 
previous  to  the  commencement  ot  the  action,  which,  unless 
specially  ordered  or  provided  for,  cannot  be  allowed  by  the 
Master ;  such  expenses  may  be  Incurred  for  making  searches 
or  inquiries,  or  in  the'  investigation  of  claims,  or  for  pre- 
paring cases  for  the  opinion  of  counsel,  and  fees  to  counsel : 
and  the  reason  why  they  cannot  be  allowed  is,  that,  in  an 
order  to  stay  proceedings  in  an  action  between  certain 
persons,  the  costSs  are  confined  to  the  proceedings  in  such 
action,  and  cannot,  therefore,  apply  to  charges  incurred 
before  the  commencement  tbereoC^  So  here  the  costs 
objected  to  are  preliminary  costs  incurred  before  bringing 
the  action.  The  very  terms  of  the  ordet  itself  preclude 
the  supposition  that  such  costs  were  contemplated  by  the 
parties  when  this  order  was  made;  for  there  are  costs 
expressly  stipulated  for  in  the  order,  which  are  not  strictly 
costs   in  the   action;    and  expressio  unius  est   exclusio 

VOL.   IV.  *  K  D.    &  I* 
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1846.       alteriuEU    These  costs  are,  properly  speaking,  costs  in  the 
LipscoMBE    Chancery  suit  between  the  executor  (who  is  now  the  plain- 
«^-  tiflF)  and  the  creditors  of  the  deceased  party.     It  would  be 

quite  as  reasonable  to  say  that  the  costs  of  filing  a  bill  at 
the  suit  of  a  cestui  que  trust  against  the  party  having  the 
l^al  estate  to  compel  permission  to  use  his  name  in  an 
action  of  ejectment*  would  be  costs  as  between  attorney 
and  client  in  the  ejectment  It  is  therefore  submitted  that 
these  costs  do  not  come  within  the  terms  of  the  order,  or 
the  meaning  of  the  parties,  as  it  may  be  gathered  from 
the  facts;  and  that,  therefore,  the  Master  acted  wrongly  in 
allowing  them,  and  that  this  rule  must  be  absolute.  With 
respect  to  the  letters  applying  for  payment,  the  practice  is 
as  between  party  and  party,  to  allow  only  for  one  letter 
previous  to  the  writ  of  summons,  and  there  is  no  authority 
to  shew  that  the  plaintifiF,  on  a  taxation  as  between  attorney 
and  client,  would  be  liable  for  more.  [Wightmany  J, — 
The  items  complained  of  on  this  ground,  are  scarcely 
worth  contending  fon  I  will  consider  the  other  ground  of 
objection  as  to  the  costs  of  the  proceedings  in  Chancery.] 

Cur.  adv.  vulL 

WiOHTMAN,  J. — ^This  was  a  motion  to  review  the  taxation 
of  costs  in  the  above  cause,  on  the  ground  that  the  Master 
had  allowed,  as  costs  between  attorney  and  client,  certain 
costs  which  had  been  incurred  in  obtaining  the  permission 
of  the  Master  in  the  Court  of  Chanceiy  to  bring  the  present 
action.  It  appears,  that  this  was  an  action  brought  in  the 
name  of  the  executor  of  a  deceased  party  to  recover  a  debt 
due  to  his  estate,  and  that  previous  to  the  action  being 
brought  a  suit,  in  the  nature  of  a  creditor's  suit,  had  been 
instituted  in  the  Court  of  Chancery,  under  which  a  receiver 
of  the  estate  had  been  appointed,  who  was  empowered  to 
sue,  in  the  name  of  the  executor,  for  the  recovery  of  any  of 
the  debts  due  to  the  deceased's  estate,  on  obtaining  the 
permission  of  the  Master  to  whom  the  sifit  was  referred; 
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and  that  the  present  action  was  accordingly  brought,  the  1846. 
permiasion  of  the  Master  having  been  first  duly  obtained,  lipscombr 
After  the  proceedings  in  this  action  had  arrived  at  a  certain  „,  ^' 
Stage,  a  Judge's  order  was  made  by  consent  to  stay  all 
proceedings  in  the  cause  upon  the  following  terms :  (His 
Lordship  here  read  the  order.)  This,  therefore,  was  an 
order  made  in  this  cause,  by  which  the  defendant  was  to 
pay  a  certiun  sum  of  money  with  interest,  **  and  costs  to  be 
taxed  as  between  attorney  and  client"  On  the  part  of 
the  plaintiff  it  was  insisted,  that  under  this  order  he  was 
entitled,  in  addition  to  the  costs  in  the  present  action,  to 
such  further  costs  as  had  been  incurred  in  the  Court  of 
Chancery  in  obtaining  the  Master's  permission  to  sue ;  and 
reference  was  made  to  other  cases  in  which  similar  costs 
were  said  to  be  allowed;  as,  for  example,  where  it  is  neces- 
saiy  to  produce  in  evidence  proceedings  in  the  Court  of 
Chancery  or  in  the  Court  of  Bankruptcy,  the  expense  of 
obtaining  permission  to  produce  those  proceedings  is 
allowed.  So  the  costs  of  a  petition  to  sue  in  form&  pauperis 
are  treated  as  costs  in  the  cause.  It  seems  to  me,  however* 
that  none  of  these  instances  are  stricdy  applicable  to  the 
present  case ;  because,  in  each,  the  costs  arise  and  become 
necessary  in  the  very  cause  itself.  But  in  the  present  case 
the  cocits  have  been  incurred  in  a  proceeding  which  was 
necesaary  to  remove  what  may  be  called  an  injunction 
restraining  the  party  fix>m  commencing  this  action ;  and  so 
little  is  it  connected  with  the  present  cause,  that  in  all 
cases  in  which  he  may  have  to  sue  other  parties  for  similar 
claims  the  same  proceedings  are  necessary.  It  therefore 
seems  to  me  to  be  like  a  personal  disability.  It  is  an  accident 
in  tiie  cause  arising  between  the  plaintiff  and  third  parties, 
and  not  affecting  the  defendant  at  all.  It  therefore  appears 
to  me^  that  these  costs  hardly  come  within  the  general  view 
adopted  with  respect  to  taxation  between  the  parties  as 
between  attorney  and  client,  which  is,  that  they  shall  be  so 
taxed  as  that  the  other  party  shall  have  no  costs  at  all  to 
pay.    I  think  the  true  construction  of  the  agreement  here 
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is,  that  with  regard  to  the  costs  m  this  actian,  and  not 
generally,  they  should  be  taxed  as  between  attorney  and 
client.  I  therefore  think  that  the  Master  has  acted  wrongly 
in  allowing  these  costs,  and  that  the  rule  must  be  absolute 
to  review  the  taxation. 

Rule  absolute. 


ALBXAin>SB  t7.    W1UUIAM& 


{In  theJuU  Court.) 

JUUSH  moved  for  a  rule  (a),  calling  tqpon  the  plaintiff 
to  shew  cause  why  the  judgment  signed  in  the  above  cause, 
and  all  subsequent  proceedings  thereon,  should  not  be  set 
aside  for  irregularity,  with  costs;  and  that  in  the  meantime 
proceedings  be  stayed. 

The  aflSdavit  upon  which  he  moved  was  made  by  the 
clerk  of  the  defendant's  attorney,  and  stated,  that  this 
cause  was  tried  at  the  adjourned  sittings  in  London  after 
last  Michaelmas  Term  on  the  17th  day  of  December,  1845» 
when  a  verdict  was  foutid  for  the  plaintiff,  and  a  cer- 
tificate for  immediate  execution  granted  by  the  learned 
Judge  who  tried  the  cause.  That  on  the  same  17  th  day  of 
December  a  notice  of  taxing  the  plaintiff's  costs  was  given, 
and  on  the  following  day  the  plaintiff's  costs  were  taxed, 
judgment  was  signed,  and  execution  issued  and  executed. 
That  a  summons  to  shew  cause  why  the  said  judgment 
signed  in  this  cause,  and  all  subsequent  proceedings, 
should  not  be  set  aside  for  irregularity,  upon  the  ground 
that  the  same  was  signed  prematurely,  was  taken  out 
and  served  in  this  cause  on  the  1 9th  day  of  December. 

(a)  In  Hilary  Term,  1846,  coram  CdUndge^  J.,  in  the  Bail  Court. 


Williams. 
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That  the  said  application  was  beard  by  tbe  Honorable  Mr.        1846. 
Justice  Ccteridqe  on  or  aboat  the  22nd  day  of  December;    ^     "^      ' 
when  his  Lordship  took  time  to  consider  the  question, 
and  subsequently  declined  to  make  an  order  upon  the  said 
sammons. 

Lush  submitted  that  the  judgment  was  irregular  in  being 
signed  within  four  days  after  the  verdict.  The  statute  under 
which  the  certificate  for  speedy  execution  is  granted,  the 
1  Wm.  4,  c  7^  s.  2,  enacts,  that  **  it  shall  be  lawful  for  the 
Judge,"  &a,  "  to  certify  under  his  hand,  on  the  back  of  the 
record,  at  any  time  before  the  end  of  the  sittings  or  assizes, 
that^  in  his  opinion,  execution  ought  to  issue  in  such  action 
forthwith^  or  at  some  day  to  be  named  in  ruch  certificate,  and 
subject,  or  not,  to  any  condition  or  qualification ;  and  in 
case  of  a  yerdict  for  the  plaintiff,  then  either  for  the  whole 
or  jfor  any  part  of  the  sum  found  by  such  verdict ;  in  all 
which  cases  a  ruk  for  Judgment  may  be  given,  costs  taxed, 
and  judgment  signed  forthwith,  and  exectttion  may  be  issued 
fortAwiSi,  or  afterwards,  according  to  the  terms  of  such 
certificate,  on  any  day  in  Vacation  or  Term ;  and  the 
postea,  with  such  certificate  as  a  part  thereof,  shall  and 
may  be  entered  of  record  as  of  the  day  on  which  the 
judgment  shall  be  signed,  although  the  writ  of  distringas 
juratores,  or  habeas  corpora  jiuratorum,  may  not  be  return- 
able until  after  such  day."  The  object  of  that  statute,  as 
may  be  gathered  fix>m  its  recital,  was  to  prevent  the  delays 
which  occurred  in  obtaining  judgment  where  a  verdict  was 
given  at  the  sittings  after  Term  or  at  the  assizes ;  in  which 
cases  the  party  was  obliged  to  wait  till  the  first  four  days  of 
the  following  Term  before  he  could  sign  judgment  The 
statute,  therefore,  places  the  verdicts  in  such  cases  in  the 
same  position  as  if  they  had  been  obtained  in  Term  ;  but  it 
does  not  dispense  with  the  ordinary  practice  being  observed 
which  was  necessary  where  a  verdict  was  obtained  in  Term 
time.  It  expressly  says,  that  *^a  rule  for  judgment  may  be 
gfiven;"  which  is  a  four  days'  rule.     Nor  does  the  Reg. 
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Gen.,  HiL  Term,  2  Wm.  4,  r.  67,  which  directs,  that  « after 
the  return  of  a  writ  of  inquiry,  judgment  may  be  ngned 
at  the  expiration  of  four  days  from  such  return ;  and  aftar 
a  verdict  or  nonsuit,  on  the  day  after  the  appearance  day  of 
the  return  of  the  distringas  or  habeas  corpora,  without  any 
rule  for  judgment,"  affect  the  present  case.  For  that  rule 
only  permits  judgment  to  be  signed,  without  a  rule  for 
judgment,  on  the  '' appearance  day,"  that  is,  the  fourth  day 
after  the  return  of  the  distringas,  which  is  only  returnable 
in  Term.  The  object  of  that  rule,  therefore,  simply  was  to 
assimilate  the  practice  in  the  Court  of  King's  Bench  to  that 
of  the  other  Courts,  where  a  rule  for  judgment  was  not 
required;  although  the  same  period  of  time  was  suffered  to 
elapse  before  judgment  could  be  signed.  There  is  an 
express  authority  in  fitvour  of  this  view  to  be  found  in  the 
case  of  The  Gooemors  of  the  Poor  of  Fxder  v.  Shell  (a). 
There  it  was  held  in  this  Court  by  Mr.  Justice  Coleridge^ 
that  a  judgment  signed  in  Vacation  was  not  within  the 
Reg.  Gen.,  HiL  Term,  2  Wm.  4,  r.  67 ;  and  that  that  rule 
applied  only  to  the  case  of  a  verdict  ^'  after  the  appearance 
day  of  the  return  of  the  distringas,"  and  consequently  in 
Term.  In  Snooks  v.  Smith  (&),  which  was  a  verdict  obtained 
in  Term  time,  the  Judge  had  given  a  certificate  for  speedy 
execution,  and  the  plaintiff  applied  the  same  day  to  the 
Court  for  leave  to  sign  judgment,  and  the  Court  refiised 
the  motion  on  the  ground  that,  notwithstanding  the  certi«> 
ficate,  the  defendant  was  still  entitled  to  the  four  days 
within  which  he  might  come  to  set  aside  the  verdict. 
[Coleridffe,  J. — Suppose  the  certificate  were  that  execution 
should  issue  on  the  second  day  after  the  trial  ?]  That  would 
not  authorize  the  plaintiff  to  sign  judgment  earlier  than  he 
was  entitled  to  do  by  the  express  words  of  the  statute.  It 
is  remarkable  that  the  statute  does  not  enable  the  Judge  to 
certify  that  judgment  may  be  signed  forthwith,  but  only 


/(a)  7Dowl.  624. 

ib)  8  Scott.  N.  R.  273 ;  S.  C.  7  M.  &  G.  528.  X 
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diat  execution  may  nae.     [Cokridffe,  J. — ^In  prooeedings       1846. 
in  ejectment  where  a  Judge  certifies  for  immediate  poa-    ^J^^^JJ^^Jj^ 
aeasioD,  has  the  party  to  wait  foor  days  in  that  case  ?]    No^  9. 

bat  there  the  statute  11  Gea  4  and  1  Wm.  4,  c.  70,  &  38,  ^'"^*'*- 
provides,  that  upon  the  certificate  of  the  Judge  a  writ  of 
poasesaion  may  issue  immediately,  and  that  **  the  costa  may 
be  taxed,  and  judgment  signed  and  executed  afterwards ;" 
and  it  provides  especially  for  the  form  of  the  writ  in  such  a 
case,  which  could  not  properly  recite  a  recovery  by  judg* 
ment. 

Rule  nisL 

It  appeared  upon  the  affidavit  in  answer  to  this  rule, 
that  this  was  an  action  on  a  biD  of  exchange  by  the  plaintiff 
as  indorsee  against  the  defendant  as  acceptor:  that  the 
defendant  had  pleaded  that  he  did  not  accept,  but  did  not 
appear  to  substantiate  his  plea  at  the  trial:  that  the  clerk 
c(  the  defendant's  attorney  had  attended  at  the  taxation 
of  the  plaintifi^'s  costs,  and  accepted  the  deductions  which 
the  Master  had  made :  that  an  execution  being  afterwards 
levied  on  the  defendant's  goods,  the  defendant's  attorney 
served  the  sheriff  with  a  notice  that  the  goods  seized  were . 
the  property  of  a  third  party,  and  were  held  by  the  defend- 
ant and  another  as  trustees :  that  thereupon  the  sheriff,  on 
the  22nd  of  December,  took  out  a  summons  under  tiie 
Interpleader  Act,  the  hearing  of  which  was  adjourned,  at 
the  request  of  the  defendant's  attorney,  till  the  6th  of 
January,  when  it  was  heard,  and  an  issue  directed  to  be 
tried  between  the  clumants  and  the  plaintiff  at  the  sittings 
after  this  present  Hilary  Term :  that  the  issue  had  accord- 
iogly  been  drawn  up  by  the  defendant's  attorney  and 
submitted  to  the  plaintiff's  attoniey  for  approval,  who  had 
approved  of  it  and  returned  it  to  the  defendant's  attorney: 
that  the  defendant  was  in  embarrassed  circumstances;  and 
that  the  present  motion,  it  was  believed,  was  made  solely 
with  a  view  to  delay  the  trial  of  the  issue. 
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WaUen  and  Hoggins  shewed  cause  {a).  They  referred 
to  NichoUs  V.  Chambers  (6) ;  and  to  Reg.  Gen.,  Trin.  Term, 
4  Vict,  (c),  which  directs^  that  **  where  judgment  is  signed 
by  virtue  of  a  Judge's  certificate  given  pursuant  to  the  act 
1  Wm.  4,  c.  7,  s.  2,  such  judgment  may  be  signed  without 
any  rule  for  judgment" ;  and  sought  to  distinguish  the  case 
of  Snooks  V,  Smith  (d). 


Lush  was  heard  in  support  of  t]ie  rule. 


Afterwards  (e)y 


Feb  Cubiam. 


Cur.  adv.  vulL 


Rule  discharged. 


(a)  In  Easter  Term,  coram  Lard 
Denman,  C.  J,,  and  Patteson,  J. 
^^b)  2  Dowl.  693;  S.  C.  1  Cr., 
M.  &  R.  385.  See  also  GUI  v. 
Jliukworth,  ante,  vol.  2,  p.  416. 
Both  this  and  the  case  cited,  how- 
ever, were  cases  in  the  Court  of 
Exchequer,  and  under  a  different 


statute,  the  3  &  4  Wm.  4,  c.  42. 
^  (c)  1  Q.  B.  699;  1  G.  &  D, 
741. 

id)  8  Scott,  N.  R.  273 ;  S.  C. 
7M.  &G.  528.    ^ 

(e)  In  the  Vacation  after  Easter 
Term. 


Where  the 
plaintiff  bad 
issued  a  writ 
and  declared 
against  the 


Wood  v.  Hitme. 

1  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to  amend  the 
judgment,  which  had  been  signed  in  the  above  action,  by 
defenda^t^as  ^  inserting  the  Christian  name  of  the  defendant  therein, 
and  the  de-  It  appeared  from  the  affidavit  of  the  plaintiff's  attorney, 

afterwards        upon  which  the  rule  had  been  obtained^  that  the  writ  had 

given  a  written 
consent  sianied 
*'^  Robert  Monta^pi  Hume,**  to  a  Judge's  order  for  judgment,  and  jodgment  was  acoordinglj 

signed  against  him  in  November,  1844,  as  ** Hume  ;**  the  Court,  on  the  apph'cation  of 

the  plaintiff,  for  the  purpose  of  proceeding  to  outlawry  against  the  defendant,  made  an  order  ha 
Trinity  Term,  1846,  to  amend  the  declaration,  and  all  subsequent  proceedings,  by  insertbg  the 
defendant's  Christian  name. 


9, 
HUMB. 
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been  issued  against  ^ Hame  f  that  the  plaintiff  had        1846. 

declared  against  him  as  ** Hume  f  that  neither  the        Wood 

plaintiff  nor  his  attorney  knew  the  defendant's  Christian 
name  at  the  time  of  issuing  the  writ,  or  of  declaring 
against  him;  that  the  defendant  had  afterwards  given  a 
written  consent  to  a  Judge's  order  for  judgment,  which 
was  signed  << Robert  Monti^u  Hume;"  that  the  instal* 
ments  menticmed  in  the  order  not  being  paid,  judgment 
was  signed  on  the  27th  of  November,  1844,  against  the 

defendant  as  ** Hume,"  (the  officer  at  the  judgment 

office  having  refused  to  sign  the  judgment  in  a  manner 
different  from  the  description  of  the  defendant  in  the 
declaration);  that  no  execution  had  issued  upon  the  judg- 
ment, nor  was  it  satisfied ;  that  the  defendant  had  since 
gone  abroad,  and  that  the  plaintiff  was  desirous  of  proceed- 
ing to  outlawry  against  him,  which  he  had  been  advised 
he  could  not  safely  do,  unless  the  judgment  were  amended. 
That  an  application  had  been  made  to  a  Judge  at  Chambers 
to  amend,  and  was  referred  by  him  to  the  Court 

BrcanweU  shewed  cause.  Supposing  even  that  the  Court 
had  the  power>  and  were  to  make  the  proposed  amendment, 
the  writ  and  prior  proceedings  would  still  remain  as  at 
present,  and  then  there  would  be  a  variance  upon  the 
record  between  the  judgment  and  the  prior  proceedings. 
The  plaintiff  has  not  asked,  nor  indeed  would  the  Court 
have  had  power  to  grant  it  if  he  had,  an  amendment  of  the 
writ.  The  rule  is  laid  down  in  2  Chit  Archb.  Pract, 
p.  1118  (7th  ed.),  that  ''  since  2  Wm.  4,  c.  39,  the  Courts 
have  come  to  a  determination  not  to  allow  any  amendment 
in  the  mesne  process  itself,  or  in  any  indorsement  thereon 
prescribed  by  statute  (and  not  merely  by  rule  of  Court), 
unless  in  cases  where  the  Statute  of  Limitations  would  be  a 
bar ;"  and  several  authorities  are  there  referred  to  in  support 
of  that  position.  A  judgment  is  only  amendable  during  the 
Term  in  which  it  is  signed,  unless  it  be  for  misprision  of 
the  clerk;  2  Chit.  Archb.  Pract,  p.  1132  (7th  ed.).     And 
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1846.  in  Sale  ▼•  Cramptm  (a),  the  Court  refused  to  amend  a 
Wood  judgment  entered  upon  a  warrant  of  attorney  as  to  the 
name  of  the  defendant,  though  the  warrant  of  attorney  was 
correct  in  that  respect,  and  the  judgment  might  have  been 
amended  by  it 

O'BrieHf  in  support  of  the  rule.  In  the  case  cf  Sak  ▼• 
Crompton,  the  name  of  the  defendant  which  was  sought 
to  be  amended  was  a  wholly  different  name*  Here  there  can 
be  no  mistake  about  the  defendant  being  the  same  party, 
as  he  gave  his  consent  to  the  Judge's  order  for  signing 
judgment,  as  '^  Robert  Montagu  Hume."  [Wightman^  X — 
Supposing  I  were  to  make  a  rule  in  the  terms  prayed  for, 
the  judgment  would  instantly  become  irregular,  as  not 
corresponding  with  the  prior  proceedings.]  The  Court 
might,  in  its  discretion,  order  all  the  proceedings  to  be 
amended. 

WiGHTMAN,  J. — ^There  is  a  case,  I  find,  of  Moodif  ▼• 
Adatt  (£),  where  the  Court  reAised  to  allow  the  Christian 
name  of  a  plaintiff  to  be  amended  in  the  declaration  after 
issue  joined,  but  that  decision  seems  to  have  been  rounly 
founded  upon  its  being  merely  a  misnomer,  of  which  the 
defendant  could  not  at  that  stage  of  the  proceedings  take 
any  advantage,  and  therefore  that  the  plaintiff  could  not  be 
put  to  any  difficulty  by  the  defect  I  am  disposed  to  aid 
the  plaintiff  if  I  can,  and  therefore  I  shall  permit  him  to 
amend  the  judgment  and  all  prior  proceedings,  except  the 
writ  I  would  allow  him  to  amend  that  also,  if  I  felt  sure 
that  I  had  the  power.  What  may  be  the  effect  of  this 
amendment,  I  do  not  say.  Regularly  the  declaration  ought 
to  correspond  with  the  writ  in  the  names  of  the  parties. 
Whether  the  defendant  can  avail  himself  now  of  any 
variance  is  another  matter. 


(a)  a  Str.  1209 ;  S.  C.  1  Wile.  61. 
/(&)  3  Dowl.  486;  S.  C.  1  Cr.,  M.  &  R.  771. 
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BrcamoeU.  As  the  rule  does  not  ask  for  the  amendment  1846. 
of  the  declaration,  &c.,  the  Comrt  will  only  grant  it  upon  Wood 
payment  of  costs.  „•• 

WiQUTM4N,  J. — Certainly.  The  rule  will  be  absolute 
to  amend  the  declaration  and  all  subsequent  proceedings, 
by  inserting  the  Christian  name  of  the  defendant  on  pay- 
ment of  costs  of  the  amendment  and  of  this  rule. 

Rule  absolute  accordingly  (a). 

(a)  It  is  not  easy  to  pereeiTe  why  the  Courts  should  lay  down  a  ^^  /(;>.»>«.♦  ^Jf^^^ 
difirent  rale,  with  respect  to  their  discretion  of  amendment  since  the  ^  ^h^,  ady, 
Uaiformity  of  Procees  Act»  from  that  which  they  observed  before  '^ZT^^^^.^^o , 
the  peesin^  of  that  act.    It  is  clear  that  that  act  does  not  fetter  their  .^— ^  —  jiA. 

power,  if  it  does  their  discretion,  of  making  amendments;  and  the  '^"^    ^ ^ 

lame  reasons  which  before  would  prevent  too  free  a  nse  <xf  the  power  ^^        '  ^^ 

of  amendment,  on  account  of  the  carelessness  and  uncertainty  of  form 
which  might  thence  creep  into  daily  practice,  would  seem  a  sufficient 
safeguard  still  from  any  abuse  of  that  power. 

Before  the  resolution  reported  to  be  come  to  by  the  majority  of  the 
Judges  in  the  case  of  hakxn  r.  Watsfm,  (2  Cr.  &  M.  6S5 ;  S.  C.  4  Tyrw. 
S39 ;  3  DowL  633),  it  might  be  taken  that  wherever  an  amendment 
might  have  been  made  before  the  act,  the  same  amendment  might 
now  still  be  made. 

There  has,  however,  of  late,  been  some  conflict  of  authorities  in  the 
Courts  upon  this  subject,  and  as  it  sometimes  happens  that  the 
various  decisions  are  not  brought  under  the  notice  of  the  Court  on 
each  particular  occasion,  it  may  not  be  amiss  to  collect  together  those 
cases  which  have  been  decided,  since  the  Uniformity  of  Process  Act, 
with  respect  to  amendments  of  process. 

The  first  case  which  occurred  in  the  Court  of  Exchequer  is  that  of 
Baker  and  AnotUry,  Neaver,{\  Cr.&M.  112 ;  S.C.  1  Dowl.6l6).  That 
was  an  action  by  the  assignees  of  a  bankrupt,  and  the  Court  there 
aUowed  the  declaration  to  be  amended  by  adding  the  name  of  the  official 
assignee  as  a  plaintiff,  on  payment  of  costs.  It  was  argued  in  that 
esse  that  if  the  Court  granted  that  application,  they  might,  on  the 
same  principle,  allow  the  name  of  any  other  plaintiff  to  be  inserted ; 
hot  Lord  Lyndkurtt,  C.  B.,  said  that  it  was  a  different  case  from  that 
of  an  ordinary  plaintiff.  BayUy,  B.,  is  also  reported  in  that  case  to 
have  said,  "  diat  on  a  writ  of  error  the  record  has  been  amended  by 
striking  out  the  name  of  one  of  the  plaintiffs,  and  the  Christian  name 
of  a  defendant."    It  does  not  appear  in  that  case  that  the  writ  was 
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1 846.        amended,  or  that  the  Statute  of  limitationB  woald  have  intervened.  The 

^ NT"— ^     next  case  was  that  of  Horton  v.  TAe  Inhabitantt  qfSiati/ord,  ( 1  Cr.  &  M. 

Wood  773 .  s.  C.  3  Tyrw.  869 ;  2  Dowl.  96).  ITiere  a  plaintiff  had,  by  mistake. 
Hums.  proceeded  against  the  inhabitants  of  the  hundred  instead  of  the  borough 
of  Stamford,  in  an  action  for  damage  by  rioters  under  the  7  &  8  Geo.  4, 
c.  31,  and  the  Court  amended  the  writ  and  gubsequent  proceedmgB^ 
by  striking  out  the  word  "hundred"  and  substituting  the  word 
"  borough ;''  the  time  for  bringing  a  fresh  action  having  expired. 
Iliere  BayUy,  B.,  says,  '*  It  appears  to  me  that  we  should  be  doing 
injustice,  if  we  were  to  allow  him  to  be  concluded  by  such  a  mistake. 
If  the  record  were  to  go  uncorrected  to  trial,  justice  would  be  de- 
feated, merely  because  the  advisers  of  the  plaintiff  have  been  guilty 
of  a  slip.^  Then  comes  the  case  of  Lakm  and  Others,  Executors  v. 
Watson,  (2  Cr.  k  M.  685 ;  S.  C.  4  Tyrw.  839 :  2  Dowl.  633).  There 
the  Court  aUowed  a  writ  of  stmmons  to  be  amended^  after  a  plea  in 
abatement  of  non-joinder,  by  inserting  the  name  of  a  co-executrix  as 
a  co-plaintiff,  where  the  Statute  of  limitations  would  have  been  a 
bar  to  a  fresh  action.  The  authority  of  that  case,  and  of  the  case  of 
Baker  v.  Neaver,  has  been  questioned  in  the  Court  of  Queen's  Bench, 
in  Roberts  and  Another  v.  Bate  and  Another,  (6  A.  &  £.  778),  which 
will  presently  be  mentioned,  and  there  certainly  is  some  difficulty 
in  perceiving  upon  what  ground  the  defendant  is  to  be  deprived 
of  the  benefit  of  the  Statute  of  Limitations,  which  says  that  the 
action  "  shall  be  commenced  and  sued  within  the  time  and  limita^ 
tion  hereafter  expressed  and  not  after*'  Those  words  must  mean 
commenced  and  sued  by  the  plaintiff  against  the  defendant 
It  is  true  that  in  this  instance  the  interest  in  the  subject-matter 
of  the  suit  being  in  the  estate,  the  action  might,  in  one  sense,  be 
said  to  be  commenced  and  sued  by  both  executors,  although  one 
was,  in  fact,  added  afterwards.  Statutes  of  Limitations  have 
been  called  by  Lord  Kenyan  *'  statutes  of  repose,"  and  therefore 
*'  to  be  liberally  and  beneficially  expounded"  (per  Dallas,  C.  J.,  in 
Tolson  V.  Kaye,  6  Moore,  558).  The  question,  however,  must  be  taken 
to  be,  whether  the  statutes  are  to  be  looked  upon  more  as  conferring 
a  right  upon  the  defendant  than  as  depriving  the  plaintiff  of  a  right. 
It  would  seem  that  the  latter  is  the  proper  mode  of  construing  their 
operation ;  as  even  before  the  new  rules  the  defence  of  the  Statute  of 
Limitations  was  required  to  be  specially  pleaded.  In  Lakin  v.  Watson, 
Mr.  Baron  Parke  is  reported  to  have  said,  that  *'  the  majority  of  the 
Judges  have  resolved  that  in  future  no  amendment  of  this  kind  in  a  writ 
of  summons  ought  to  be  allowed,  except  where  it  appears  to  the  Court 
that  the  result  of  refusing  to  aUow  it  would  be  to  deprive  the  party  of 
his  remedy."  In  the  report  in  4  Tyrw.  839>  the  exception  is  not 
mentioned.  In  Bariter  v.  Weedon  (I  Cr.,  M.  &  R.  396 ;  S.  C.  4  Tyrw. 
860;  2  Dowl.  707)>  the  Court  held  a  writ  qf  summons  irregular,  which 
was  directed  to  the  *'  sheriffs"  of  Middlesex  instead  of  to  the  '<  sheriff;" 
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bat  \t  does  Dot  appear  from  the  report  of  that  case  that  the  Court  was 
asked  to  amend.  In  Edge  y.  Shaw  and  Wife  (2  Cr.,  M.  &  R.  415 ; 
S.  C.  4  Dowl.  189\  an  order  was  obtained  for  a  trial  before  the 
sheriff  ander  the  Writ  of  Trial  Act.  The  bill  of  particulars  claimed 
I6i.  10s.  Sd.  The  writ  of  summons,  when  produced  in  evidence, 
appeared  to  be  indorsed  for  5Sl,  After  verdict  for  the  defendant^ 
the  Court,  in  granting  a  new  trial  on  the  ground  of  misdirection, 
gave  the  plaintiff  leave  to  amend  the  writ  qf  numnonSf  by  reducing 
the  indorsement  to  16L  10s.  Sd,,  without  applying  to  a  Judge.  It 
may  be  observed,  however,  that  this  was  only  the  case  of  an  in- 
dorsement rendered  necessary  by  a  rule  of  Court,  Reg.  Gen.,  Mich. 
Term,  3  Wm.  4,  r.  5,  which  extends  the  operation  of  Reg.  Gen., 
HiL  Term,  1832,  to  writs  issued  under  the  Uniformity  of  Process 
Act.  In  Partridge  v.  WalboHk  (1  M.  &  W.  316;  S.  C.  6  Dowl.  93), 
apparently  acting  on  the  decision  in  Lakin  v.  fVatson,  although 
not  referred  to,  the  Court  rtfused^  in  an  action  of  debt  on  bond,  and 
for  money  paid,  to  amend  the  writ  qf  summons,  which  had  been  sued 
out  in  promises  instead  of  in  debt,  in  order  to  save  the  Statute  of 
Limitations,  because  Uiere  the  remedy  on  the  bond  would  remain, 
notwithstanding  the  expiration  of  the  lapse  of  the  six  years.  In  Kirh  v. 
DMg,  (6  M.  &  W.  636 ;  S.  C.  8  Dowl.  766),  a  writ  of  summons  was, 
by  mistake,  dated  the  4th  of  April,  the  preecipe  being  dated  the  4th  of 
May ;  and  it  was  held  that  a  Judge  had  power  to  order  an  amend- 
ment  of  the  writ,  so  as  to  make  it  correspond  with  the  praecipe. 
There  time  was  taken  to  consult  the  other  Judges,  and  Mr.  B.  Parke, 
in  delivering  the  judgment  of  the  Court,  after  adverting  to  the  decision 
in  Lakin  ▼.  Watson,  said,  *'  We  were  disposed  to  think  that  this 
amendment  might  be  made  under  the  Statutes  of  Amendment,  on  the 
ground  of  its  being  a  misprision  of  the  clerk.  We  wished,  however, 
to  come  to  a  uniformity  of  decision  on  the  point,  and  have  therefore 
consulted  the  Judges  of  the  Courts  of  Queen's  Bench  and  Common 
Fleas ;  and  the  result  is,  that  we  think  this  exception  also  may  be 
introduced,  that  an  amendment  may  be  made  by  which  a  writ  of 
summons  is  made  to  correspond  with  the  praecipe."  In  Eccles  v.  Cole, 
(8  M.  &  W.  537 ;  S.  C.  1  Dowl.  34,  N.  S.},  the  Court  amended  a  writ 
1^  summons  by  altering  the  cause  of  action  stated  in  it  from  debt  to 
assumpsit;  upon  an  affidavit  that  the  cause  of  action  would  otherwise 
be  barred  by  the  Statute  of  limitations.  In  that  case  it  did  not 
appear  that  any  step  in  the  action,  subsequent  to  issuing  tiie  writ,  had 
been  taken.  In  Plodk  and  Another  v.  Pacheco,  (9  M.  &  W.  342 ; 
S.  C.  1  DowL  380,  N.  S.),  the  application  was  to  discharge  the 
defendant  out  of  custody,  on  the  ground  that  the  writ  of  capias,  under 
which  he  was  arrested,  was  indorsed  to  levy  a  larger  sum  than  that 
mentioned  in  the  Judge's  order,  authorising  the  writ  to  issue ;  and 
the  plaintiff  applied  to  the  Court  to  amend  the  writ.  It  was  urged, 
on  tiie  part  of  the  defendant,  that  the  Court  would  not  amend  in  a 
cue  of  that  kind,  where  it  was  not  even  alleged  that  the  Statute  of 
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Limitatioiis  would  interyene»  and  Lakm  ▼.  Watsim,  (3  Cr.  &  M.  6S6\ 
S.  C.  4  Tyrw.  839 ;  2  Dowl.  633),  aad  the  observBtions  of  Parke^  B., 
were  referred  to.  The  Court,  however,  nuide  the  amendment,  saying, 
that  as  the  statute  I  &  2  Vict.  c.  1 10,  by  virtue  of  which  the  writ  issued* 
was  not  in  existence  when  the  case  referred  to  was  decided,  it  could 
not  well  form  one  of  the  exceptions  to  the  rule  there  laid  down.  It 
may  be  observed  that  that  being  a  capias  issued  under  the  authority 
of  the  1  &  2  Vict.  c.  ]  10,  Lord  Abinger^  in  giving  judgment,  seems 
to  rely  on  the  authority  which  is  given  to  the  Court  under  the  sixth 
section  of  that  act,  to  make  what  order  in  the  matter  to  them  should 
seem  fit.  But  Mr.  Baron  Aldersan  appears  to  have  decided  on  tlio 
ground  of  the  general  authority  of  the  Court.  In  BUton  v.  Clapperton, 
(9  M.  &  W.  473;  S.  C.  1  Dowl.  386,  N.  S.),  an  affidavit  of  debt 
described  the  plaintiff  as  "  W.  B.,  the  younger,"  but  in  the  capias  he 
was  called  "  W.  B."  only,  and  it  appeared  on  affidavit  that  his  father 
bore  the  same  name,  and  resided  in  the  same  town  as  himself.  The 
Court  held  the  capias  bad,  but  permitted  the  plaintiff  to  amend  it  on 
payment  of  costs ;  Mr.  Baron  Aldereon,  who  decided  the  case,  after 
consulting  the  other  Judges,  being  reported  to  have  said,  ''The 
principle  acted  upon  by  the  Courts  appears  to  be  this,  that  an  amend- 
ment will  not  be  allowed,  where  the  sole  object  is  to  save  costs ;  bat 
where  the  refusal  to  amend  would  deprive  a  party  of  his  remedy, 
as  where  the  Statute  of  Limitations  would  apply  if  an  amendment 
were  not  made,  or  the  plaintiff  would  suffer  any  material  detriment 
if  the  defendant  were  discharged  out  of  custody,  there  the  Courts 
will  allow  the  writ  to  be  amended.  The  present  case  falls  within  that 
principle,  for  it  involves  something  more  than  a  mere  question  of 
costs.  The  object  of  arresting  this  party  is,  to  carry  into  effect  the 
punishment  infficted  under  the  Insolvent  Act,  to  which  the  defendant 
ought  to  submit."  In  WUliams,  Executor,  v.  WiUiams,  (10  M.  &  W. 
476 ;  S.  C.  3  DowL  509*  N.  S.)»  the  Court  aOowed  the  second  and 
subsequent  writ,  issued  to  save  the  Statute  of  Limitations,  to  be 
amended,  by  stating  therein  the  day  of  the  date  of  the  tetun  of  the 
writs,  after  demurrer  to  a  replication  setting  oat  those  writs,  for  not 
containing  the  date  of  the  returns,  and  on  the  an?ument  of  which  the 
plaintiff  had  leave  to  amend  his  replication.  .  In  a  very  late  case, 
Broum  and  Another  Y.FuUertan,iAMte,Yoh2,  p.  251  i  S.C.  13M.&W. 
656),  an  application  was  made  to  amend  the  writ  qf  summons  and 
subsequent  proceedings,  by  adding  the  name  of  th^  official  assignee 
to  that  of  the  plaintiffs,  who  were  assignees  of  a  bankrupt,  as  other* 
wise  the  Statute  of  Limitations  would  be  a  bar.  The  case  was  very 
fully  argued,  and  the  authorities  both  in  this  and  the  other  CourU 
referred  to;  and  time  was  taken  by  the  Court  to  consider  their 
decision,  with  the  view,  as  was  stated  by  the  Lord  Chief  Baron, 
of  consulting  the  other  Judges,  and  endeavouring  to  lay  down  some 
rule  of  practice  common  to  all  the  Courts.  The  Court,  however, 
afterwards  made  the  rule  absolute,  merely  stating  that  the  motion 
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Via  one  *'  in  accordance  with  the  precedents  in  this  Court."  They 
have  since  acted  npon  this  decision  in  the  present  Term*  in  the  case 
of  CuhentM  y.  Nugee^  (wnte,  p.  30),  which  was  an  application  similar 
to  that  in  Brown  and  Another  v.  FuUerion. 

In  the  Court  of  Queen's  Bench  the  earliest  case»  since  the  Uniformity 
4^  Process  Act,  is  that  of  Storr  and  Another  v.  Mount,  (2  DowL  417). 
There  the  application  was  to  discharge  the  defendant  as  to  a  writ  of 
detainer,  which  was  directed  "  to  the  marshal  of  our  prison  of  the 
Harshalsea,"  instead  of  "  to  the  marshal  of  the  Marshalsea  of  our  Court 
before  us ;"  and  the  Court  held  that  the  writ  was  bad,  and  that  the 
prisoner  must  be  discharged.  It  does  not  appear  in  the  report  of  that 
case,  however,  that  any  application  was  made  on  behalf  of  the  plain- 
tiffs to  the  Court  to  amend  the  writ  The  next  case  is  that  of  Frod* 
duan  T.  Botmd;  (4  DowL  669).  There  Mr.  J.  Patteeon,  sitting  in  the 
Bail  Court,  ordered  the  amendment  of  the  indorsement  of  a  writ  vf 
SMMNOiw,  by  reducing  the  amount  to  the  sum  mentioned  in  the  par* 
tieulars,  so  as  to  enaUe  the  plaintiff  to  try  the  case  before  the  sheriff. 
The  question  there,  however,  arose  quite  incidentally,  the  motion  being 
ene  for  judgment  as  in  the  case  of  a  nonsuit,  and  the  plaintiff  being 
willing  to  give  a  peremptory  undertaking  to  try  before  the  sheriff,  and 
it  did  not  appear  that  the  defendant  objected  to  the  amendment,  which 
may  therefore  be  taken  to  have  been  made  by  consent.  And  the 
same  observation  that  has  been  made  with  regard  to  the  case  of  Edge 
V.  SAoto  and  Wife^  (3  Cr.,  M.  &  R.  415 ;  S.  C.  4  Dowl.  189),  applies 
also  to  this :  that  this  amendment  was  of  an  indorsement  rendered 
necessary  only  by  a  rule  of  Court,  not  by  statute.  In  "Evbaieke  v. 
Owen,  (5  A.  &  £.  398;  S.  C.  6  N.  &  M.  799),  a  married  woman, 
living  apart  from  her  husband,  had  brought  replevin  in  her  own 
name,  and  the  defendant  pleaded  her  coverture ;  and  although  the 
case  was  one  of  great  oppression,  and  the  Court  expressed  a  willing- 
ness to  assist  the  plaintiff,  they  held  that  a  Judge  had  no  rigkt  to 
make  an  order  to  wm/end  the  proeeedinge,  by  inserting  her  husband's 
name,  and  therefore  set  aside  an  order  so  made.  It  is  true,  that 
in  this  case,  the  Statute  of  Limitations  did  not  intervene,  nor  did 
it  in  the  first  mentioned  case  in  the  Exchequer;  and  that  here  the 
coverture  of  the  plaintiff  had  been  pleaded  in  abatement.  But  a 
defence  which  has  been  pleaded,  and  a  defence  which  is  available 
without  plea,  would  seem  to  stand  on  the  same  principle,  with  respect 
to  an  amendment  by  the  plaintiff,  for  it  cannot  be  presumed  that  a 
defendant  would  fail  to  tcdce  an  objection  which  is  open  to  him.  This 
case  was  decided  after  time  taken  by  the  Court  to  consider ;  and  it  is 
difficult  to  reconcile  the  principle  of  the  decision  with  the  cases  of 
Baker  and  Another  v.  Neaver,  (1  Cr.  &  M.  112 ;  S.  C.  1  Dowl.  616), 
and  Lakin  v  Watson,  (2  Cr.  &  M.  685 ;  S.  C.  4  Tyrw.  839 ;  2  Dowl. 
633),  which  do  not  appear,  however,  to  have  been  brought  under  the 
notice  of  the  Court.  In  the  case  of  Roberts  v.  Bate,  (fi  A.  &  £.  778), 
the  cases  in  the  Exchequer  were  referred  to  and  commented  upon. 
That  was  an  application  by  a  plaintiff  ,tP  allow  a  writ  to  be  amended 
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by  adding  a  co-defendant^  on  the  ground,  that  a  freah  action  would 
be  barred  by  the  Statute  of  Limitations.  There  the  defendants  had 
pleaded  the  non-joinder;  and  the  application  to  amend  was  refused: 
Lord  Dennutn,  C.  J.,  sayingi  "  The  earliest  decision  cited  in  favour  of 
this  proceeding  was  in  1832.  Since  the  time  oi  James  I,,  when  the 
Statute  of  Limitations  passed,  there  must  have  been  many  instances 
in  which  the  Courts  would  have  been  glad  to  grant  such  an  assist- 
ance, if  they  had  been  warranted  in  doing  so ;  but  it  is  only  of  late 
that  the  power  has  been  exercised.  The  case  of  Horton  v. The  Inhabitants 
qf  Stamford,  (I  Cr.  &  M.  773;  S.  C.  3  Tyrw.  869),  was  not  quite  an 
exercise  of  such  a  power ;  the  Court  there  merely  cured  a  slip  in  the 
naming  of  the  defendants.  But  amendments  of  this  nature  now 
prayed  for  were  allowed  in  Baker  v.  Neaver,  (1  Cr.  &  M.  113 ;  S.  Ci 
3  Tyrw.  333),  and  Lakin  v.  Watson,  (2  Cr.  &  M.  685 ;  8.  C.  2  DowL 
633 ;  4  Tyrw.  839).  Now,  I  have  every  possible  disposition  to  bow  to 
any  decision  adopted,  on  consideration,  by  the  Court  of  Exchequer,  or 
any  other  Court ;  but  I  doubt  the  power  of  the  Courts  to  do  any  such 
thing  as  was  there  done.  I  doubt,  whether  the  parties  named  on 
writs,  and  having,  by  the  manner  in  which  they  are  named,  certain 
defined  rights,  are  to  be  deprived  of  them  by  an  alteration  which  the 
opposite  party  finds  necessary  in  consequence  of  his  own  mistake." 
Liitledale,  J.,  observes,  *'  Some  instances  have  been  cited  of 
amendments  like  that  in  question,  permitted  by  the  Conrt  of 
Exchequer ;  but,  although  we  may  allow  infurmaliUes  or  mere  verbal 
mistakes  to  be  amended,  I  think  that  the  alteration  now  suggested 
(which  is  allowing  another  party  to  be  placed  on  the  record  as 
defendant)  is  beyond  our  power.  Except  those  cases,  no  authority 
is  adduced,  since  the  time  of  James  I,  In  a  case  in  1  Bosanquet 
and  Puller,  {Tabrum  v.  Tennant,  1  B.  &  P.  481),  a  party  suing  on  a 
bond  was  allowed  to  amend  his  capias  ad  respondendum  by  insert- 
ing the  name  of  another  obligee ;  but  that  was  by  consent."  Paitesom, 
J.,  says,  **  The  only  case  directly  in  point  is  Lakin  v.  Watson,  (3  Cr. 
&  M.  655;  S.  C.  2  Dowl.  633;  4  Tyrw.  839);  in  the  other  cases 
cited,  there  was  no  plea  in  abatement;  and,  except  in  one,  no  other 
party  was  added.  In  Lakin  v.  Watson,  the  Court  of  Exchequer  did 
allow  the  amendment ;  but,  with  all  respect  for  that  Court,  I  cannot 
see  why  the  amendment  should  be  permitted  for  the  purpose  of 
saving  the  Statute  of  limitations,  more  than  on  any  other  account. 
There  are  many  affidavits  here,  stating  circumstances  which  are 
intended  to  weigh  in  point  of  equity,  and  thus  calling  upon  us  to 
exercise  a  jurisdiction  which  I  disclaim.  It  is  impossible  to  form  a 
just  opinion  on  facts  so  stated ;  and  this  shews  the  inconvenience 
attending  applications  of  such  a  nature.  In  one  report  of  the  last 
cited  case,  my  Brother  Parke  is  represented  to  have  said  that  the  Judges 
have  resolved  not  to  allow  an  amendment  of  this  kind  in  future, 
except  where,  by  a  refusal,  the  party  would  be  deprived  of  his  action. 
I  think  this  has  been  misunderstood.  There  was  some  discussion, 
how  far  writs  of  summons  should  be  amended  in  future ;  but,  as  to 
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adding  die  name  of  a  party,  I  disclaim  having  sanctioned  it,  and 
have  no  doabt  this  is  a  mistake  in  the  report."  In  Palmer  v.  Beak 
and  Another,  (9  DowL  529),  the  plaintiff  had  joined  too  many  defendants, 
and  on  the  caaae  coming  on  for  trial  withdrew  the  record,  and  afterwards 
applied  to  Mr.  J.  Coleridge,  sitting  in  the  Bail  Court,  to  ctmend  ike  pro- 
ceedings by  striking  out  the  name  of  one  of  the  defendants  out  of  all 
the  proceedings  subsequent  to  the  writ,  and  his  Lordship  granted  the 
igitpUcatian  on  the  authority  of  Coldwell  v.  Blake,  (3  Dowl.  656  ;  S.  G. 
2  Or.,  M.  &  R.  249)>  which  shews  that  the  plaintiff  may  issue  his  writ 
against  several  defendants,  and  declare  against  one  only.  It  did  not 
appear  in  that  case  that  the  Statute  of  Limitations  would  have  been  a 
bar  to  a  fresh  action.  This  decision  would  seem  to  be  in  accordance 
with  the  principle  of  the  decision  in  Baker  and  Another  y.  Neaver,  (I  Or. 
&  M.  112  ;  S.  C.  3  Tyrwh.  233;  1  Dowl.  6 16),  and  Lakin  v.  Watson, 
(2  Cr.  &  M.  685  ;  S.  C.  2  Dowl.  633;  4  Tyrwh.  839);  and  in  opposi- 
tion to  that  in  Eubatdx  v.  Owen,  (5  A.  &  E.  298 ;  S.  C.  6  N.  &  M.  799), 
lihe  first  and  last  of  which  cases  do  not  appear  to  have  been  referred  to. 
The  case,  however,  seems  to  have  been  chiefly  argued  as  to  the  power 
to  amend  the  writ,  which  was  not  amended.  In  Mavor  v.  Spalding, 
{Ante,  vol.  I,  p.  878),  which  was  a  case  also  in  the  Bail  Court  before 
Mr.  J.  WiUiams,  the  alias  and  pluries  writs  of  summons  were  regular, 
except  that  they  did  not  contcnn  the  date  qf  the  retwm,  as  well  as 
the  date  of  issuing  the  first  writ;  and  fVUUams,  Executor  v.  fVUUams, 
(10  M.  &  W.  174 ;  S.  C.  2  Dowl.  209,  N.  S.),  was  referred  to  by  the 
plaintiff,  as  being  decided  after  the  present  writs  had  issued,  and 
being  the  first  case  shewing  that  the  indorsement  was  necessary; 
and  also  as  an  authority,  that  the  Court  would  permit  the  amend- 
ment to  be  made.  Mr.  Justice  fVilHams,  probably  acting  upon  the 
authority  of  that  case,  allowed  the  amendment.  In  the  subsequent 
case  of  Rennie  v.  Bruce  (Ante,  vol.  2,  p.  946),  the  application  was  to 
discharge  the  defendant  out  of  custody,  on  the  ground  that  the  copy 
^  the  writ  of  summons,  which  was  served  at  the  same  time  that  he 
was  arrested  under  the  capias,  did  not  shew  a  sufficient  writ  of 
gammons  on  which  the  capias  could  be  founded,  and  also  that  the 
oo/iy  qf  the  writ  of  capias  was  defective;  Mr.  J.  Coleridge  refused 
to  make  any  amendment  because  the  copy  was  the  act  of  the  party. 
Hie  learned  Judge,  however,  in  the  course  of  his  judgment,  made 
these  observations :  ''The  cases  of  Flock  v.  Pacheco,  (9  M.  &  W.  342 ; 
S.  C.  1  Dowl.  380,  N.  S.),  and  BiUim  v.  Clapperton,  (9  M.  &  W.  473  ; 
S.  C.  1  Dowl.  386,  N.  S.)f  were  cited,  and  I  entirely  agree  with  the 
principles  there  laid  down;  and  they  certainly  authorize  a  more 
liberal  exercise  of  the  power  of  amendment,  than  the  resolution  of 
the  Judges  mentioned  in  Lakin  v.  Watson,  (2  Cr.  &  M.  685 ;  S.  C. 
2  Dowl.  633 ;  4  Tyrwh.  839).  But,  unfortunately,  nothing  stated  in 
the  affidavit  discloses  anything  by  which  the  writ  of  summons  can, 
in  thia  case,  be  amended ;  I  should,  in  fact,  be  making  an  entirely 
new  writ,  and  the  materials  would  be  supplied  merely  by  guess  work. 
In  ihe  first  of  these  cases,  there  was  the  Judge's  order  for  the  arrest, 
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and  the  affidavit  of  debt,  hj  which  to  amend,  and  that  it  relied  on 
by  Alderson,  B. ;  in  the  latter  there  was  the  affidavit  of  debt,  deecribing 
the  plaintiff  properly." 

In  the  Court  of  Common  Pleas,  a  case  of  Tabrum  v.  Temumt,  (1  B.  & 
P.  481),  which  occurred  before  the  Uniformity  of  Process  Act,  is  often 
cited  as  an  authority,  for  the  exercise  of  a  similar  power  of  amendment 
to  that  adopted  in  Baker  and  Another  v.  Weaver,  (1  Cr.  &  M.  112 ;  S.  C. 
3  Tyrwh.  233 ;  1  DowL  6l6),  and  Lakm  v.  Watson,  (2  Cr.  &  M.  685 1 
S.  C.  2  Dowl.  633 ;  4  Tyrwh.  839).  That  was  a  case  where  one 
obligee  in  a  joint  bond  having  sued  out  a  capias  against  the  obligor, 
and  taken  a  recognizance  of  bail  in  his  own  name  only,  afterwards 
sued  out  an  original  in  the  name  of  both  obligees,  and  then  applied 
to  the  Court  to  amend  both  the  capias  and  reeogmsancej  the  Coort 
granted  the  former,  but  refused  the  latter  application.  That  part  of 
the  rule  which  related  to  the  former,  was  however,  made  absolute,  only 
by  consent.  In  TroUery. Bass,{l  Bing.  N.  C.  616;  S.  C.  1  Scott, 403; 
3  Dowl.  407)»  the  Court  held,  that  a  Judge  had  no  authority  to  amend 
the  indorsetnent  on  a  writ,  from  £25  to  £15.  lOs,,  so  as  to  bring  it 
within  the  sheriff's  jurisdiction,  and,  therefore,  set  aside  his  order, 
lliat  case  is,  however,  very  shortly  reported.  The  same  observa- 
tion, which  applies  to  the  already  cited  cases  of  Edge  v.  Shaw  end 
Wife,  (2  Cr.,  M.  &  R.  4 15 ;  S.  C.  4  Dowl.  189)» and  Frodshamv.  Round, 
(4  Dowl.  569)»  applies  also  to  this,  that  the  indorsement  was  only 
necessary  by  rule  of  Court.  Storr  and  Another  v.  Watson,  (2  Scott, 
842),  was  a  case  where  the  Court  substituted  a  count  in  trover  for  a 
count  in  case,  giving  the  defendant  liberty  to  plead  afresh.  In  Holmes 
and  Another  v.  Pinney,  (6  Dowl.  627 ;  S.  C.  6  Scott,  346;  S.  C,  bnt 
mistake  in  report,  4  Bing.  N.  C.  454),  a  Banking  Company  had  brought 
their  action  in  the  name  of  two  of  their  officers,  whereas  the  Bank- 
ing Act,  the  7  Geo.  4,  c.  45,  s.  9,  required  it  -should  be  in  the  name 
of  any  one ;  an  application  was  made  to  amend  the  record  by  striking 
out  the  name  of  one  of  the  plaintiffs,  and  Baker  and  Another  v.  Neaver, 
(1  Cr.  &  M.  112;  S.  C.  1  Dowl.  6l6;  3  Tyrwh.  233),  was  cited  as 
'  an  authority.  And  the  Court  aUowed  the  amendment  to  be  made. 
Nothing  is  mentioned  in  that  case  about  amending  the  writ,  or  that 
the  Statute  of  Limitations  would  intervene*  In  Legge  v.  Boyd, 
(8  Scott,  502;  S.  C.  6  Bing.  N.  C.  240;  8  Dowl.  272);  the 
Court  allowed  a  declaration  to  be  amended,  by  adding  a  count  in 
ca«e  in  an  action  of  trover;  but  expressly  guarded  themselves  from 
being  supposed  to  have  assented  to  the  amendment,  on  the  ground 
that  the  time  for  bringing  a  fresh  action  had  expired.  Nicoly.  Bogn, 
(10  Bing.  339;  S.  C.  3  M.  &  Scott,  812;  2  Dowl.  761),  was  a  case 
where  the  Court  discharged  the  drfendant  out  qf  custody,  on  the 
ground  of  a  variance  between  the  copy  and  lortf,  which  latter  was 
correct.  The  case  of  Byfield  v.  Street,  (10  Bing.  27 ;  S.  C.  3  M.  &  Scott, 
406 ;  2  Dowl.  739),  and  the  subsequent  case  of  Copley  and  Another 
V.  Medeiros,  (Ante,  vol.  2,  p.  74 ;  S.  C.  8  Scott,  N.  R.  172 ;  7  M.  & 
G.  426),  are  to  the  same  effect. 
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VyASE.     The  first  count  stated,  that  before  and  at  the  Ininactioii 
time  of  the  committing  of  the  grievances,  &c.,  the  plain tiflF  foVw  i^ 
was,  and  from  thence  hitherto  had  been,  and  then  was  the  fnngem«nt  of 

.  .  *°«  copynght 

propnetor  of  the   copyright  in  a  certain  book,  to  wit,  a  of » certain 
musical  composition,  called,  &c.  (giving  the  title,)  and  also  of  defendaot 
the   copyright  of  and  in  a  certain  other  book,  being  a  fevenUpleas, 
musical  composition,  called,  &c.  (giving  the  title,)  and  also  of  <Jen>»n?  tj»t 
the   copyright  of  and  in   a  certain  other  book,  being  a  wis  the  pro- 
musical  composition,  called,  &c.  (giving  the  title,)  and  also  of  l^pyright ;  ° 
the   copyright  of  and   in  a  certain  other  book,  being  a  ^^r%^ 
musical  composition,  called,  &c  (giving  the  title,)  and  also  of  5|"^?'°f]L 
the  copyright  of  and  in  a  certain  other  musical  composition,  were  first 
called,  &c.  (giving  the  title,)  which  said  several  books  had  been  ^^giaod ;  Tnd 
and  were,  and  each  of  them  had  been  and  was,  first  printed  **^*  \**?  *^'^ 

'  »  r  complained  of 

and  published  in  that  part  of  the  United  Kingdom  of  Great  were  unlaw- 
Britain  and  Ireland  called  England,  and  which  said  several  jjeU,  on 
books  had  been  and  were,  and  each  of  them  had  been  and  JJ^hrplaiiitiff 
was,  first  published  within  twenty-eight  years  last  past,  and  *°  ^»^®  ^^ 
which  said  copyrights,  and  each  and  every  of  them,  were  objections* 
subsisting  at  the  several  times  of  the  committing  by  the  the  defendant's 
defendant  of  the  grievances  hereinafter  mentioned:  yet  the*6&6Vict. 
the  defendant,  well  knowing  the  premises,  but  contriving,  c-  ^^»  ■•  ^^'^     "^ 
and  wrongfully  and  fraudulently  intending  to  injure  the  the  alleged 
plaintifi^,  and  to  deprive  him  of  the  gains,  profits,  emolu-  ^^^^  C»vii^ 
ments,  and  advantages  which  he  might  and  otherwise  would  **y^P*^5 

so  far  back  as 
the  year  1831,  it  was  tnffieient  for  tbe  defendant  to  state  the  ptar  of  the  iint  publication,  and 
that  it  wis  not  necessary  that  be  shonld  specify  the  cfay  or  numth. 

But  that  he  was  bound  to  state  tbe  name  of  the  party  whom  he  alleged  to  be  the  proprietor 
ot  firtt  jnbKgher,  the  iUk  of  the  wofk,  the  plaet  where,  and  the  Hma  when,  the  first  publication 
took  place. 

Htkl  also,  that  he  was  not  entitled  to  object  that "  some  person  whose  name  is  to  the  defendant 
nnkoown,  and  not  the  plaintiff,  was  the  proprietor  of  the  said  copyright." 

Nor  ••that  the  plaintiff  was  not  himself  the  author." 

Nor  •'that  the  work  was  not  first  printed  or  published  in  the  British  dominions." 

Nor  that  the  plaintiff  never  acquired  any  title  by  assignment  "or  otherwUe,**  to  the  copyright. 

Nor  that  there  was  no  ••  vaUd**  assignment,  &c. 

Nor  ••  that  there  is  no  copyright  in  a  work  first  published  out  of  the  British  dominions,  under 
emek  cirewmUaneee  a$  the  hookt  in  queetion  were  pubUehedL" 

But  that  be  might  ofcject  that  A.  B.,  if  any  one,  and  not  the  plaintiff,"  was  the  proprietor. 

And  that  at  tlie  time  of  committing  the  alleged  grie? ances  *•  no  eopyrighC*  m  the  work  **  woe 
••*'*•**•"  7^  C/S'   //. 

L  '2 


148  CA6ES  OK  POINTS  OP   PRACTtCE,  O.   B. 

1846.       have  derived  and  acquired  from  his  said  books,  and  each 
^^^J^^    and  every  of  thera,  and  also  to  deprive  him  of  the  benefit 
9-  of  his  said  respective  copyrights  therein,  and  each  and  every 

of  them,  heretofore,  and  after  the  passing  of  a  certain  act 
of  Parliament,  &c.,  (5  &  6  Vict  c  46,)  and  within  twelve 
calendar  months  next  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  this  suit, 
wrongfully  and  injuriously,  and  without  the  consent  in 
writing  of  the  plaintiff,  so  being  the  proprietor  of  the  said 
copyrights,  and  each  and  every  of  them  as  aforesaid,  did,  in 
a  certain  part  of  the  British  dominions,  to  wit,  in  that  part 
of  Great  Britain  called  England,  print  and  cause  to  be 
printed  for  sale  divers,  to  wit,  20,000  copies  of  each  of  the 
said  books,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  Second  count :  And  the  defendant, 
further  contriving,  &c.,  within  twelve  calendar  months  next 
before  the  commencement  of  this  suit,  to  wit,  on  the  several 
days  and  times  aforesaid,  did,  wrongfully  and  injuriously, 
and  without  the  consent  in  writing  of  the  plaintiff,  so  being 
the  proprietor  of  the  said  copyrights,  and  of  each  and  every 
of  them  as  aforesaid,  in  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called  England,  unlawfully 
publish  and  cause  to  be  published  divers,  to  wit,  20,000 
other  copies  of  each  of  the  said  books,  and  unlawfully 
expose  to  sale  and  hire,  and  cause  to  be  exposed  to  sale  and 
hire  divers,  to  wit,  20,000  other  copies  of  each  of  the  said 
books,  and  unlawfully  had  in  his  possession  for  sale  and 
.  hire  divers,  to  wit,  20,000  other  copies  of  each  of  the  said 
books,  then,  on  those  days  and  times  aforesaid,  well  knowing 
the  said  copies,  and  each  and  every  of  them,  to  have  been 
unlawfully  printed,  contrary  to  the  form  of  the  statute,  &c. 
Third  count :  And  the  defendant,  further  contriving,  &c., 
on  the  dajs  and  times  aforesaid,  did,  unlawfully  and  fraudu- 
lently, and  without  the  consent,  &c.,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  called 
England,  unlawfully  print  and  cause  to  be  printed  for  sale 
aiid  hire  divers,  to  wit,  20,000  other  copies  of  each  of  the 
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Kdd  books,  and  unlawfully  sell  divers,  to  wit,  20,000  other 
co{He8  of  each  of  the  siud  books,  and  unlawfully  publish 
and  cause  to  be  published  divers,  to  wit,  20,000  other 
copies  of  each  of  the  said  books,  and  unlawfully  expose  to 
sale  divers,  to  wit,  20,000  other  copies  of  each  of  the  said 
books.  By  means  of  the  committing  of  which  said  griev- 
ances by  the  defendant,  the  plaintiff  hath  been  and  is 
greatly  damnified  and  injured,  and  thereby  the  plaintiff  hath 
been  hindered  and  prevented  from  selling  divers,  to  wit, 
50,000  copies  of  each  of  his  said  books ;  and  his  said  copy- 
rights, and  each  and  every  of  them,  have  been  and  are 
greatly  injured.    To  the  plaintiff's  damage,  &c. 

Tlie  defendant  pleaded; — 1st  Not  guilty.  2nd.  That 
plaintiff  was  not,  at  the  times  when,  &c.,  in  the  declaraticm 
mentioned,  or  at  any  or  either  of  them,  the  proprietor  of  the 
copyright  of  and  in  the  said  books  in  the  declaration 
mentioned,  or  of  any  or  either  of  them,  &c.  3rd.  That  the 
copyrights  in  the  said  books  in  the  declaration  mentioned 
were  not,  nor  were  any  or  either  of  them  subsisting,  in 
manner  and  form,  &c  4th.  To  the  first  count;  that  the 
books  therein  mentioned  had  not  been  and  were  not,  nor 
had  been  nor  were,  any  or  either  of  them,  first  printed  and 
published  in  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  England,  &c.  5th.  To  the  second 
count;  that  the  said  copies  therein  mentioned  had  not 
been  and  were  not,  nor  had  been  nor  were,  any  or  either  of 
them,  unlawfully  printed  in  manner  and  form,  &c.  6th.  To 
the  second  count ;  that  the  books  therein  mentioned  had  not 
been  and  were  not,  nor  had  been  nor  were,  any  or  either  of 
them,  first  printed  and  published  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  in 
manner  and  form,  &c.    7th.  To  the  last  count ;  a  similar  plea. 

The  defendant  had  delivered  with  his  pleas  a  notice  of 
objections,  as  required  by  the  5  &  6  Vict  c.  45,  s.  16,  upon 
which  the  plaintiff  had  taken  out  a  summons  before  a  Judge 
at  Chambers,  calling  on  the  defendant  for  a  further  and 
better  notice.  The  Judge  at  Chambers  made  an  order  for 
the  defendant  to  deliver  a  further  and  better  notice,  and 
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directed,  that  in  the  event  of  the  plaintiff  not  being  satisfied 
with  the  amended  notice,  he  should  apply  to  the  Court. 
The  following  was  the  amended  notice  as  delivered  under 
the  Judge's  order ; — 

**  The  following  are  the  objections  on  which  the  defendant 
means  to  rely  on  the  trial  of  this  action. 

Ist  That  he  is  not  guilty  of  the  grievances  laid  to  his 
chaige,  or  of  any  or  either  of  them. 

2od.  That  at  the  time  of  the  committing  the  said  all^^ 
grievances,  the  plaintiff  was  not  the  proprietor  of  the  copy^ 
rights  of  and  in  the  said  books  enumerated  in  the  declaradon 
in  the  above  action,  or  of  any  or  either  of  them,  and  that 
no  person  whatsoever  was  the  proprietor  thereof,  inasmuch 
as  there  was  no  subsisting  copyright  in  any  of  the  said 
books. 

drd.  That  at  the  time  of  the  committing  the  said  alleged 
grievances,  one  Vincenzo  Bellini,  if  any  one,  or  his  repre- 
sentative, if  he  were  dead,  and  not  the  plaintiff,  vras  the 
proprietor  of  the  copyrights  of  and  in  the  said  books. 
That  at  the  time  of  the  committing  the  alleged  grievances 
one  Giovanni  Ricordi,  if  any  one,  or  his  representative,  if  he 
were  dead,  and  not  the  plaintiff,  was  the  proprietor  of  the 
said  copyrights.  That  at  the  time  of  the  committing  the 
alleged  grievances  same  person  whose  name  iBtothe  defend- 
ant  unknaumf  and  not  the  plaintiffs  was  the  proprietor  of 
the  said  copyrights.  That  the  books  in  the  declaration 
mentioned  were  first  published  abroad  a.  d.  1831,  and 
before  any  publication  by  the  plaintiff  or  any  other  perscxi 
in  the  British  dominions,  but  at  what  part  of  that  year  the 
defendant  does  not  know ;  and  that  the  said  first  publication 
of  the  said  books  was  at  Milan,  in  parts  beyond  the  seaiB^ 
out  of  the  British  dominions. 

4th.  That  the  book  in  the  declaration  first  named  was  so 
first  published  with  the  title,  &c.  (giving  the  title  at  length.) 
That  the  book  in  the  declaration  secondly  named  was  so  first 
published  at  Milan  with  the  title,  &c  (also  giving  the  title.) 
That  the  book  in  the  declaration  thirdly  named  was  so 
first  published  at  Milan  with  the  title,  &c.  (giving;  the  title. ) 
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That  the  book  in  the  declaration  fourthly  named  was  first       1846. 
published  at  Milan  with  the  title,  &C.  (giving  the  title*)   That    *^^j;J^ 
the  book  in  the  declaration  fifthly  named  was  so  first  pub* 
lished  at  Milan  with  the  title,  &c  (giving  the  title.) 

5th.  That  all  the  books  in  the  declaration  named  were 
so  first  published  as  parts  of  one  book  in  Milan,  with  the 
title  **La  Sonnambula  Melodramma  di  Felice  Romani 
posto  in  Musica  dal  Mo.  BelUni  e  dal  medesmo  dedicato 
al  celebre  Signor  Francesco  Pollini,  Milano,  presso  Giovanni 
Ricordi.** 

6th.  That  at  the  time  of  the  committing  of  the  said 
alleged  grievances  the  said  copyrights  in  the  said  books  in 
the  declaration  mentioned  were  not  subsisting. 

7th.  That  the  said  books  toere  not  first  printed  or  puln 
Uthed  in  the  British  daminiofis. 

8th.  That  the  said  books  were  not  the  works  or  com- 
position of  any  natural  bom  subject,  or  of  any  Rritish 
author  or  naturalised  person  or  denizen,  but  were  the  works 
and  composition  of  an  alien,  who  was  the  author  thereof, 
to  wit,  of  the  said  Bellini,  and  who  composed  the  same  out 
of  the  said  British  dominions. 

9th«  That  the  copies  mentioned  in  the  second  count  of 
the  declaration  had  not  been  unlawfully  printed  as  in  the 
said  count  is  alleged. 

10th.  That  the  plaintiff  was  not  himself  the  atUhar,  and 
never  acquired  any  title  by  assignment  or  otherwise  to  any 
of  the  said  copyrights. 

11th.  That  there  was  no  veJid  assignment  of  the  copy* 
right  firom  the  said  Vincenzo  Bellini  or  Giovanni  Ricordi, 
or  the  representatives  of  either  of  them,  or  by  any  other 
person  to  the  plaintifi^,  or  to  any  one  under  whom  he 
claims. 

12th.  That  there  is  no  copyright  in  a  work  first  published 
out  of  the  British  dominions,  under  such  circumstances  as  the 
books  in  question  were  published. 

13th.  That  the  plaintiff  made  his  copies  firom  plates 
engraved  abroad. 

Dated,  &c.  Above  are,  &c. 
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A  rule  nisi  having  been  obtained,  calling  on  the  defendant 
to  shew  cause  why  the  above  notice  of  objections  should  not 
be  amended,  with  costs, 

Cromptan  shewed  cause.  The  defence  is  bona  fide,  and 
all  that  the  defendant  seeks  is  to  have  his  notice  in  such  a 
shape  as  to  be  able  to  avail  himself  of  his  defence  at  the 
trial.  The  defendant  says,  that  there  is  no  copyright  in  the 
work  in  England,  it  being  first  published  at  Milan  in  1831. 
Since  the  recent  Copyright  Act,  it  is  in  the  power  of  any 
person,  by  entering  a  work  in  the  register  book  at  Stationers' 
Hall,  to  clothe  himself  with  the  prima  &cie  ownership,  and 
to  force  any  one  publishing  it,  to  prove  that  he  is  not 
entitled  to  the  copyright  of  the  work.  The  defendant, 
therefore,  is  placed  in  a  difficult  position,  and  the  Court 
will  not  increase  the  inconvenience  thus  cast  on  him  by  a 
strict  construction  of  the  notice,  which  by  the  5  &  6  Vict, 
c.  45,  s.  16  (a),  he  is  obliged  to  give.     By  that  section  no 


X  Ca)  6  &  6  Vict  c.  46,  8.  16. 
"That  after  the  passing  of  this 
act»  in  any  action  brought  within 
the  British  dominions  against  any 
person  for  printing  any  such  book 
for  sale,  hire,  or  exportation,  or 
for  importing,  selling,  publishing, 
or  exposing  to  sale  or  hire,  or 
causing  to  be  imported,  sold, 
published,  or  exposed  to  sale  or 
hire,  any  such  book,  the  defendant 
on  pleading  thereto,  shall  give  to 
the  plaintiff  a  notice  in  writing  of 
any  objections  on  which  he  means 
to  rely  on  the  trial  of  such  action ; 
and  if  the  nature  of  his  defence 
be,  that  the  plaintiff  in  such  action 
was  not  the  author  or  first  pub- 
lisher of  the  book  in  which  he 
shall  by  such  action  claim  copy- 
right, or  is  not  the  proprietor  of 
the  copyright  therein,  or  that 
some  other  person  than  the  plaiu- 
tiff  was  the  author  or  first  pub- 


lisher of  such  book,  or  is  the  pro- 
prietor of  the  copyright  therein, 
then  the  defendant  shall  specify 
in  such  noUce  the  name  of  the 
person  who  he  alleges  to  have 
been  the  author  or  first  publisher 
of  such  book,  or  the  proprietor  of 
the  copyright  therein,  together 
with  the  title  of  such  book,  and 
the  time  when  and  the  place 
where  such  book  was  first  pub- 
lished, otherwise  the  defendant 
in  such  action  shall  not  at  the 
trial  or  hearing  of  such  action  be 
allowed  to  give  any  evidence  that 
the  plaintiff  in  such  action  was 
not  the  author  or  first  publisher 
of  the  book  in  which  he  claims 
such  copyright  as  aforesaid;  or 
that  he  was  not  the  proprietor  of 
the  copyright  therein ;  and  at 
such  trial  or  hearing  no  other 
objection  shall  be  allowed  to  be 
made  on  behalf  of  such  defendant 
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Other  defence  is  permitted  to  be  given  in  evidence  than  1846. 
those  specified  in  the  notice  of  objections.  The  defendant,  boosby 
therefore,  oucrht  to  be  enabled  to  put  upon  his  notice  of   _    *• 

...  DAVIDfOM. 

objections  every  defence  which  in  point  of  law  is  an  answer 
to  the  action.  The  gist  of  his  defence  is,  that  no  one  in 
this  country  has  any  right  to  the  copyright.  The  third 
objection,  therefore,  that  one  Bellini,  ^^  if  any  one,"  is  the 
proprietor,  and  one  Ricordi,  '^  if  any  one,"  is  the  proprietor 
of  the  copyright,  gives  the  plaintiff  all  the  information 
which  the  defendant  can  reasonably  be  expected  to  give. 
It  would  be  a  great  hardship  if  a  party  might  maintain  an 
action  for  infringement  of  copyright,  and  the  defendant 
were  not  allowed  to  shew  that  it  was  first  published  abroad, 
merely  because  he  was  not  acquainted  with  the  correct 
name  of  the  person  first  publishing  abroad.  The  defendant, 
therefore,  should  be  permitted  to  say,  that  ^*  some  person 
whose  name  is  to  the  defendant  unknown,  and  not  the 
plaintiff,  was  the  proprietor  of  the  copyright"  [Wighi- 
man,  J. — ^It  may  be  a  hardship  upon  the  defendant,  but 
the  act  is  imperative,  that  if  his  defence  be  that  the  plaintiff 
**is  not  the  proprietor,"  then  he  "shall  specify  in  such 
notice  the  name  of  the  person  who  he  alleges  to  have  been 
the  author  or  first  publisher  of  each  book,  or  the  proprietor 
of  the  copyright  therein."]  Here  the  defendant  seeks  to 
shew  not  so  much  that  another  person  is,  as  that  the  plaintiff 
is  not,  the  proprietor ;  a  defence  seemingly  not  embraced 
by  that  section.  \Wightmany  J. — I  am  clearly  of  opinion 
that  this  general  form  of  objection  will  not  suffice.  The 
Copyright  Act  throws  on  a  defendant,  if  he  seek  to  defend 
the  infiringcment,  on  the  ground  that  the  plaintiff  is  not  the 
proprietor,  the  onus  of  shewing  who  is,  in  order  that  the 

than  the  objection  8  stated  in  aach  or  give  in  evidence  in  support  of 

noticct  or  that  any  other  person  his  defence  any  other  book  than 

was  the  author  or  first  publisher  one  substantially  corresponding 

of  such  book,  or  the  proprietor  of  in  title,  time,  and  place  of  pub- 

the  copyright  therein,  than  the  lication  with  the  title,  time,  and 

person  specified  in  such  notice,  place  specified  in  such  notice." 
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1846.  plaintiff  may  not  be  taken  by  surprise  at  the  trial  The 
BoosBY  words  '*  some  peraon  whose  name  is  to  the  defendant 
unknown/  &c.,  roust  be  struck  out.  The  defendant  most 
also  give  ''the  title"  of  the  book,  and  the  ''time  when,^ 
and  "the  place  where**  first  published;  and  make  it  part 
of  the  same  objection  in  which  the  name  of  the  first 
publisher  is  given.] 

With  respect  to  the  date,  it  is  submitted  that  is  described 
with  sufficient  certainty  by  the  year.  It  would  be  often 
impossible  for  the  defendant  to  tell  the  exact  date  when 
the  first  publication  took  place. 

BamUf  in  support  of  the  rule.  The  Copyright  Act  gives 
the  party  making  the  entry  in  the  register  book  of  the 
Stationers*  Company  the  prim&  facie  proprietorship  against 
the  world.  And  the  intention  of  the  Legislature  no  doubt 
was,  that  a  defendant  seeking  to  set  up  the  title  of  another 
to  the  copyright,  should  give  the  same  particulars  to  the 
plaintiff  as  he  would  be  bound  to  do  to  the  worid,  if  he 
entered  it  in  the  registry  book  under  sect.  13  (a).  He 
ought,  therefore,  to  give  the  name  of  the  party  whom  he 

X  (a)  5  &  6  Vict.  c.  46,  s.  13.  to  the  officer  of  the  said  oompsDyi 
"  That  after  the  paeeing  of  this  and  that  it  shall  be  lawftil  for 
act  it  shall  be  lawful  for  the  pro-  every  such  registered  proprietor 
prietor  of  copyright  in  any  book  to  assign  his  interest,  or  any 
heretofore  published,  or  in  any  portion  of  his  interest  therein, 
book  hereafter  to  be  published,  by  making  entry  in  Uie  said  book 
to  make  entry  in  the  registry  book  of  registry  of  such  assignment, 
of  the  Stationers'  Company  of  and  of  the  name  and  place  of 
the  title  of  such  book,  the  time  abode  of  the  assignee  thereof,  in 
of  the  first  publication  thereof,  the  form  given  in  that  behalf  in 
the  name  and  place  of  abode  of  the  said  schedule,  on  payment  of 
the  publisher  thereof,  and  the  the  like  sum;  and  such  assign* 
name  and  place  of  abode  of  the  ment  so  entered  shall  be  effectnal 
proprietor  of  the  copyright  of  the  in  law  to  all  intents  and  pur- 
said  book,  or  of  any  portion  of  poses  whatsoever,  without  being 
such  copjrright,  in  the  form  in  subject  to  any  stamp  or  duty,  and 
that  behalf  given  in  the  schedule  shall  be  of  the  same  force  and 
to  this  act  annexed,  upon  pay-  effect  as  if  such  assignment  had 
ment  of  the  sum  of  five  shillings  been  made  by  deed." 
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alleges  to  be  proprietor,  the  date  and  the  place  of  the  first  IM6. 
publicatioii.  [fViffhimany  J. — I  have  already  said  that  I  Boossy 
think  that  the  name  must  be  given.]  The  tenth  objection  d^^^^^^ 
that  the  plaintiff  is  not  the  author  or  proprietor,  must  also  be 
expunged.  [Wiffhtman,  J. — The  eleventh  objection  denies 
the  title  by  assignment,  and,  therefore,  I  think  that  the 
tenth  must  come  out.]  The  date  of  the  month  of  the  first 
publication  should  be  given.  [fFiffhiman,  J. — Suppose  a 
witness  were  to  say  he  saw  it  at  Milan  in  18H1,  but  in  what 
part  of  that  year  he  could  not  tell  ?  I  think  you  cannot 
demand  a  more  precise  date  in  a  case  like  the  present.] 
The  twelfth  objection  should  be  amended.  [fFiffhiman,  J. 
— ^The  defendant  must  leave  out  the  words  "under  such 
circumstances  as  the  books  in  question  were  published."] 
And  the  seventh  objection  must  also  be  struck  out,  and  the 
word  vaUd  from  the  eleventh. 

WiGHTMAN,  J. — The  rule  must  be  absolute  to  amend 
the  noUce  of  objections  in  the  particulars  referred  ta 

Rule  absolute  (a). 

(a)  Costs  to  be  costs  in  ihe  cause.  The  notice  of  objections  as 
amended,  were  in  the  following  form  :-— 

Fint,  That  he  is  not  gnilty  of  the  grievances  laid  to  bis  charge,  or 
of  any  or  either  of  them. 

Second.  That  at  the  time  of  the  committing  the  said  allied 
grievances,  neither  the  plaintiff  nor  any  one  else  was  the  proprietor 
of  the  copyrights  of  and  in  the  said  books  enumerated  in  the  declara- 
tion in  the  above  action,  or  of  any  or  either  of  them,  inasmuch  as 
there  was  no  subsisting  copyright  in  any  of  the  said  books. 

Third.  That  at  the  time  of  the  committing  the  said  alleged 
grievances,  one  Vincenso  Bellini,  if  any  one,  or  his  representative,  if 
he  were  dead,  and  not  the  plaintiff,  was  the  proprietor  of  the  copy- 
rights of  and  in  the  said  books.  That  at  the  time  of  the  committing 
of  the  alleged  grievances,  one  Giovanni  Ricordi,  if  any  one,  or  his 
representative,  if  he  were  dead,  and  not  the  plaintiff,  was  the  proprietor 
of  the  said  copyrights. 

Fourth.  That  the  books  in  the  declaration  mentioned  were  first 
pubKshed  abroad  by  the  said  Giovanni  Ricordi  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-one,  and  before  any  publication 
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hj  the  plaintiff  or  any  other  person  in  the  British  dominions,  bat  aft 
what  part  of  that  year  the  defendant  does  not  know,  and  that  the 
said  first  publication  of  the  said  books  was  at  Milan,  in  parts  beyond 
the  seas,  out  of  the  British  dominions.  That  the  book  in  the  declara- 
tion first  named  was  so  first  published  with  the  title  (giving  the  title.) 
That  the  book  in  the  declaration  secondly  named  was  so  first  pub- 
lished at  Milan  with  the  title,  &c.,  (giving  the  title.)  That  the  book 
in  the  declaration  thirdly  named  was  so  first  published  at  Milan  with 
the  title,  &c.,  (giving  the  title.)  That  the  book  in  the  declaration 
fourthly  named  was  so  first  published  at  Milan  with  the  title,  &c., 
(giving  the  title.)  That  the  book  in  the  declaration  fifthly  named  was 
so  first  published  at  Milan  with  the  title,  &c.,  (giving  the  title.) 

Fifth.  That  the  said  books  were  first  published  abroad  under  the 
respective  titles,  and  at  the  time  and  place  last  aforesaid,  by  the  said 
Vincenso  Bellini. 

Sixth.  That  all  the  books  in  the  declaration  named  were  first  pub- 
lished by  the  said  Giovanni  Ricordi  in  the  year  1831,  and  before  any 
other  person  in  the  British  dominions,  but  at  what  part  of  the  year 
defendant  does  not  know,  as  parts  of  one  book  in  Milan,  with  the 
title  "  La  Sonnambnla  Melodramma  di  Felice  Romani  posto  in  Mosica 
dal  Mo*.  Bellini  e  dal  medesmo  dedicato  al  celebre  Signor  Francesco 
Pollini,  Milano,  presso  Giovanni  Ricordi.'' 

Seventh.  That  all  the  books  in  the  declaration  mentioned  were  first 
published  by  the  said  Vincenzo  Bellini  as  parts  of  one  book,  under 
the  title  and  at  the  time  and  place  last  aforesaid. 

Eighth.  That  at  the  time  of  the  committing  the  said  alleged 
grievances,  no  copyright  in  the  said  books  in  the  declaration  men- 
tioned, or  in  any  of  them,  was  subsisting. 

Ninth.  That  the  said  books  were  not  the  works  or  composition  of 
any  natural  born  subject,  or  of  any  British  author  or  naturalised  person 
or  denizen,  but  were  the  works  and  composition  of  an  alien,  who  was 
the  author  thereof,  to  wit,  of  the  said  Bellini,  and  who  composed  the 
same  out  of  the  British  dominions. 

Tenth.  That  the  copies  mentioned  in  the  second  count  of  the 
declaration  had  not  been  unlawfully  printed  as  in  the  said  count  is 
alleged. 

Eleventh.  That  there  was  no  assignment  of  the  copyright  from  the 
said  Vincenzo  Bellini  or  Giovanni  Ricordi,  or  the  representatives  of 
either  of  them,  or  by  any  other  person  to  the  plaintiff,  or  to  any  one 
under  whom  he  claims. 

Twelfth.  That  there  is  no  copyright  in  a  work  first  published  out 
of  the  British  dominions. 

Thirteenth.  That  plaintiff  made  his  copies  from  plates  engraved 
abroad. 
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'^ ^ ' 


BoTTOMLEY  V.  BucKLEY  and  Another  (a), 

X  HIS  was  a  rule  calling  on  the  defendants  to  shew  cause  Where  an 

why  the  plaint]£f  should  not  have  until  the  next  Term  to  onTtltoS?* 

move  to  set  aside  the  awaid  in  this  cause,  and  why  the  said  '^^^  ^^^^ 

rule,  when  granted,  should  not  be  drawn  up  as  of  this  day,  at ni^ipriui, 

and  why  the  said  defendants  or  their  attorney  should  not  referenoe  does 

make  the  order  of  reference  a  rule  of  this  Court,  or  why  ex^lushSk  to 

the  defendants  or  their  attorney  should  not  forthwith  file  f'^K*"  P^^ 

"^  bat  the  party 

with    the   Masters  of  this   Court   the   original  order  of  holding  it 
reference  made  in  this  cause,  in  order  that  the  same  may  the  henJxot 
be  made  a  rule  of  Court.  ^^.  ^^ 

and  IS  bound 

It  appeared  from  the  affidavits  in  support  of  the  rule,  to  prodaoe  it 

,  -  .  .  -  -         ,  .  *       ™  o"J«'  to  its 

that  this  was  an  action  on  the  case  for  obstructing  the  being  made  a 
working  of  a  mill,  by  erecting  a  weir  in  a  river,  to  a  greater  ™  wherea'^ 
heiffht   than  the  defendants  were  entitled  to  da     The  »«bini8sion 

^  ^  was  by  order 

defendants  had  pleaded  the  general  issue.     After  issue  of  reference 
joined,  a  Judge's  order,  of  the  date  of  the  16th  of  April,  and'the^™' 
1844,  was  made  by  consent,  "that  the  said  cause,  and  also  ^h^fe^Sur 
all  matters  in  difference  between  the  parties  respecting  a  ^^^*^^  ^^ 
certiun  weir  mentioned  in  the  declaration,  should  be  re-  possession  of 
ferred  to  the  award,"  &Ci  of  two  arbitratons,  with  power  to  reference  ^ 
appoint  an  umpire,  by  memorandum  under  their  hands,  to  ^^  *^^^^ 
be  indorsed  on  the  said  order.     The  arbitrators  to  make  thcplaintii; 
their  award  on  or  before  the  last  day  of  Easter  Term  then  ]^?nf  it  a 
next  ensuing,  or  on  or  before  such  further  or  ulterior  day  {S}*  t^^J^^^J^ 
as  the  said  arbitrators,  or  any  two  of  them,  should  ultimately  ^^te  to  move 

,..«.  ..  ,         1.11  ,       within  the 

appoint  and  signify  m  wntmg  under  their  hands,  to  be  time  ordinarily 

limited  for 
sotting  aside 

(a)  This  case  was  accidentally  omitted  in  its  proper  place.  tibe'court' 

ordered  the 
defendants 
either  to  make  the  order  of  referenee  a  mle  of  Court,  or  to  file  it  with  one  of  the  Masters, 
so  as  to  enable  the  plaintiff  to  make  it  a  rule  of  Court,  and  allowed  the  plaintiff  to  move  to  set 
the  award  aside  in  a  subsequent  Term,  nunc  pro  tunc,  y    /    /       / 
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indorsed  on  the  said  order;  or  the  said  Court  of  Qoeen*s 
Bench,  or  one  of  the  Judges  thereof,  should  order.  That 
the  arbitrators  accordingly  appointed  an  umpire  by  memo- 
randum under  their  hands,  indorsed  on  the  order.  That 
by  several  indorsements  on  the  said  order,  the  arbitrators 
duly  enlaiged  the  time  of  making  their  award  to  the  14th 
of  April,  1845.  That  on  or  about  the  29th  of  March,  1845, 
the  defendants'  attorney  called  on  the  plaintiflTs  attorney^ 
and  stated  that  the  umpire  had  not  been  able  to  make  his 
award,  and  requested  the  plaintiff's  attorney's  consent  to  a 
further  extension  of  time,  and  the  latter  accordingly  gave 
a  written  consent  for  fourteen  days  further  time  for  making 
the  award.  That  upon  the  15  th  day  of  April,  the  attorney 
for  the  plaintiff  was  informed  by  the  defendants'  attorney 
that  the  award  had  been  made,  and  was  lying  at  tlie  <^ce 
of  Messrs.  Worthington  and  Hamilton,  the  attorneys  of  the 
umpire.  That  accordingly  he  went  there  for  the  purpose 
of  taking  it  up,  and  then  offered  to  take  it  up,  and  to  pay 
for  the  same,  but  that  Messrs.  Worthington  and  Hamilton 
refused  to  deliver  it  up,  alleging  that  they  considered  that 
it  belonged  to  the  defendants.  That  he  subsequently 
waited  on  them  to  obtain  back  the  order  of  reference,  which 
contained  the  several  indorsements  enlarging  the  time  for 
making  the  said  award,  when  he  was  informed  that  the 
same  had  been  delivered  to  the  defendant's  attorney,  with 
the  original  award.  That  on  the  5th  of  May  be  waited 
upon  the  defendant's  attorney  and  requested  him  to  return 
the  said  original  order  of  reference.  The  defendant's 
attorney  at  first  denied  it  was  in  his  possession^  but  after* 
wards  refiised  to  give  it  up;  and  when  applied  to  for  a 
copy  of  the  order  of  reference  with  the  indorsements  upon 
it,  he  promised  to  give  a  copy ;  but  learning  that  the  object 
was  to  have  it  made  a  rule  of  Court,  he  said  he  would  send 
up  the  original  order  to  his  town  agents,  to  deal  with  it  as 
they  might  think  proper.  That  upon  calling  on  the  6th  of 
May  at  the  town  agents  of  the  defendants'  attorney,  they 
admitted  that  they  had  received  the  order  of  reference  from 
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the  defendants'  attorney,  but  refused  to  give  it  up;  but 
promised,  if  upon  lodging  over  the  papers  they  found  them 
to  be  correct,  that  they  would  themselves  get  the  order 
made  a  rule  of  Court  in  the  course  of  the  day.  That  in 
the  evening  of  the  same  day,  upon  calling  again,  they  saw 
the  clerk  of  the  town  agents,  who  acknowledged  that  it 
had  not  been  made  a  rule  of  Court,  and  refused  to  give  it 
up  to  the  plaintiff  for  that  purpose.  The  affidavits  also 
negatived  that  the  order  had  been  made  a  rule  of  Court, 
and  shewed  that  the  award  was  bad  for  an  excess  of 
authority  in  the  arbitrator,  in  awarding  on  a  matter  not 
iu  diflerence  between  the  parties,  nor  included  in  the 
submission. 


169 

[1845.1 

BOITOMLST 

9. 

Buckley 
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In  Ektfter  Term,  1845,  Watson  obtained  the  above  rule 
on  the  7th  of  May. 

The  affidavits  in  answer  denied  that  the  only  matter  in 
difference  between  the  parties  was  that  alleged  on  the  part 
of  the  plaintiff,  and  shewed  the  grounds  on  which  the  de- 
fendants contended  that  the  award  might  be  sustidned.  They 
stated  that  the  attorneys  of  the  umpire  had  refused  to  give  up 
the  award  when  the  plaintiff^s  attorney  applied  for  it  on  the 
17th  of  April,  only  because  they  understood  that  an  arrange- 
ment had  been  made  between  die  attorneys  on  both  sides  to 
attend  together  to  take  up  the  award  on  the  18th  of  April, 
which  was  in  point  of  fact  the  case.  They  shewed  also, 
that  upon  the  second  interview  on  the  6  th  of  May,  the 
clerk  of  the  defendants'  town  agents  stated  as  the  reason 
for  not  having  got  the  order  of  reference  made  a  rule  of 
Court,  that  upon  looking  over  the  papers  it  was  found  that 
there  were  no  affidavits  verifying  the  indorsements  of  the 
enhu^roent  of  the  time  of  making  the  award ;  that  a  letter 
was  written  by  that  evening's  post  to  the  defendants' 
attorney  to  send  up  the  necessary  affidavits.  That  they 
did  not  then  give  up  the  rule  to  the  plaintiff's  attorney; 
because  if  made  a  rule  of  Court,  it  would  not  enable  the 
defendants  to  enforce  the  performance  of  the  award  if  it 


160 


CASES  ON   POINTS   OF   PRACTICE,   Q*   B. 


[1845.] 

^^ V ' 

BOTTOMLEY 
9. 

Buckley 
and  Another. 


should  become  necessary,  unless  the  indorsements  enlarging 
the  time  for  making  the  award  were  also  made  a  part  of 
the  rule.  The  affidavits  also  stated  that  the  parties  were 
not  aware  of  the  award  having  been  made  till  the  15th  of 
April,  and  that  it  was  taken  up  by  the  defendants'  attorney 
on  the  1 8th  of  April ;  and  they  stated  some  reasons  for 
believing  that  the  plaintifTs  attorney  was  aware  of  the 
effect  of  its  contents  on  the  16th  of  April 
In  Michaelmas  Term,  1845, 


Jems  shewed  cause.  [He  objected,  first,  that  as  the  rule 
only  asked  for  the  plaintifi^  to  have  till  the  next  Term 
(Trinity  Term)  to  move  to  set  aside  the  award,  and  that 
Term  had  elapsed,  the  Court  would  not  grant  a  rule  which 
would  be  of  no  effect  when  granted  But  the  Court 
intimated  that  they  thought  they  had  power  to  mould  the 
rule  accordingly,  as  it  had  stood  over  by  consent.  Upon 
which  he  did  not  further  press  that  objection.]  He  then 
contended  that  the  defendants  had  done  all  that  they  could 
be  required  to  do,  in  offering  to  make  the  order  a  rule  of 
Court  as  soon  as  they  got  the  proper  affidavits.  It  could 
not  be  expected  that  they  should  make  it  a  rule  of  Court 
in  such  a  way  as  would  enable  the  plaintiff  to  move  to  set 
it  aside,  but  not  authorize  them  to  move  to  enforce  iL  If 
it  were  objected  that  by  the  delay  thus  created  the  plaintiff 
had  been  deprived  of  the  power  of  moving  to  set  aside  the 
award  within  the  time  limited  for  such  motions,  the  plaintiff 
could  only  blame  himself  for  lying  by  till  the  5th  of  May 
before  he  made  any  application  for  that  purpose.  The  time 
has  now  elapsed  within  which  a  motion  to  set  aside  the 
award,  can  be  made. 


ffiatsan,  in  support  of  the  rule.  The  plaintiff  has  been 
guilty  of  no  delay.  [Pattesariy  J. — How  do  you  account  for 
the  interval  between  the  15th  of  April  and  the  5th  of  May  ?] 
The  plaintiff  could  not  take  steps  for  setting  aside  the 
award  until  he  was  aware  of  its  terms.     He  applied  to  the 
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umpire  to  take  up  the  award,  and  was  refused.    He  went      [1845.] 
again  and  demanded  the  order  of  reference,  and  found  it  bad    bottomlby 

been  banded  over  to  the  defendants.     He  then  goes  to  the      _  ''• 
I  ®  ,         Buckley 

I  defendants'  attorney  and  asks  for  the  order  of  reference,  in   and  Another. 

I  Older  to  make  it  a  rule  of  Court;  and  instead  of  being 

informed  by  them  that  they  will  not  make  it  a  rule  of 
I  Court  in  time  for  him  to  move,  they  keep  him  in  negotiation 

till  the  last  day,  when  he  makes  the  present  application  to 
I  the  Court.     The  defendants  have  no  right  to  retain  the 

I  order  of  reference.     It  belongs  as  much  to  the  plaintiff  as 

i  to  them.   [Patteson^  J. — ^It  is  a  document  held  for  the  benefit 

of  both  parties.]  This  is  not  strictly  the  case  of  a  sub- 
mission under  the  statute  (a),  and,  therefore,  the  Court  has 
power  to  allow  the  motion  to  be  made  after  the  Term  has 
elapsed.  The  case  of  Rogen  v.  DalUmore  (ft),  is  an 
authority  for  that  position.  The  marginal  note  in  that 
case  is  ''the  Court  is  not  limited  by  time  fix)m  setting 
aside  an  award  founded  on  a  submission  by  rule  of  Court 
in  an  action  pending,  where  there  has  been  a  plain  mistake 
of  the  arbitrator,  although  the  application  be  not  made  in 
the  Term  next  after  the  making  of  the  award.  But  in 
ordinaiy  cases  they  will  look  to  the  limitation  of  time 
given  by  the  statute  9  &  10  W.  &  M.  c.  15,  as  a  rule  to 
guide  their  discretion  as  to  the  time  of  reviewing  awards." 
[Paitesan,  J.,  referred  to  Be  Perring  (c),  where  it  was  held 
that  if  fix>m  the  misconduct  of  one  of  the  parties  to  an 
award,  the  submission  could  not  be  made  a  rule  of  Court 
so  as  to  enable  the  opposite  party  to  make  it  a  rule  of 
Court  before  the  last  day  but  one  of  the  first  Term  after 
the  award,  the  Court  would  enlarge  the  time  for  a  motion 
to  set  it  aside  until  the  following  Term.]     The  excuse 

/{a)  See  Hm/ward  t.  PhiUips,  471.     See  Hemtworth  v.  Brian, 

6  A.  &  £.  119;  S.  C.  1  N.  &  P.  7  M.  &  6.  1009;  S.  C.  8  Scott. 

2SS.  AOeHbyy. Pr<mdlock,4Dciw\.  N.  R.  842. 

54.    Moore  y.  BrntUn,  7  A.  &  £.  X  (c)  3  Dowl.  98.    See  Re  Plews 

595;  S.C.  2N.  &P.436.  and   Middleton,    6   Q.   B.    848,     ^ 

(6)  6  Taunt.   Ill;   1  Marsb.  n.  (c). 

VOL.  IV.  M  D.   &  L. 
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BoTToMLEY   ^^  affidavits  verifying  the  enlargement  of  time  for  making 

^  **    ^     the  award,  is  clearly  insufficient,  as  £Eir  as  the  plaintiff  is 

and  Another,  concerned ;  for  in  moving  to  set  aside  an  award,  the  party 

moving  is  not  bound  to  make  the  enlargement  part  of  the 

rule  of  Court 

Cur.  adv.  tmU. 

Pattebon,  J. — ^I  have  looked  at  the  authorities  cited  in 
this  case,  and  am  of  opinion  that  the  rule  must  be  made 
absolute  to  allow  the  plaintiff  to  move  to  set  aside  the 
award  as  of  Easter  Term  last  The  defendants  must  either 
themselves  make  the  order  of  reference  a  rule  of  Court,  or 
file  it  with  the  Master,  so  as  to  enable  the  plaintiff  to  do  so. 
I  consider  that  when  the  umpire  made  the  award,  after 
indorsing  on  it  the  entailment  of  the  time  of  making  his 
award,  it  did  not  belong  to  either  party  exclusively ;  but 
must  be  held  for  the  benefit  of  both  parties.  If  the 
plaintiff  makes  it  a  rule  of  Court,  he  need  not  make  the 
enlaigement  a  part  of  his  rule ;  but  if  the  defendants  do, 
they  must  The  plaintiff  must  have  till  the  end  of  the 
present  Term  to  make  his  motion. 

Rule  absolute  accordingly  (a). 


(a)  The  rule  was  drawn  up  in 
the  following  form :  "  It  is  ordered 
that  the  plaintiff  be  at  liberty  to 
move  during  the  present  Term, 
to  set  aside  the  award  in  this 
cause,  and  in  the  event  of  this 
Court  granting  a  rule»  that  the 
same  may  be  drawn  up  and  bear 
date  as  of  Wednesday  the  7th  of 
May,  in  Easter  Term  last  past 
And  it  is  farther  ordered  that  the 
defendants  or  their  attorney  do 


make  the  order  of  reference  in 
this  cause  a  rule  of  this  Court, 
and  that  the  same  bear  date  as  of 
the  last  mentioned  day." 

On  a  subsequent  day  in  the  same 
Term,  Watmm  obtained  a  rule  nisi 
to  set  aside  the  award,  which  was 
accordingly  drawn  up  as  of  the 
7th  of  May,  1 845.  It  came  on  for 
argument  in  Easter  Term,  1846, 
when  the  rule  was  made  absdute 
on  terms. 
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Bu&Y  and  Another  v.  Pbebb. 

1  HIS  was  an  action  of  debt  brought  in  the  Common  Wliere  a 

Pleas  at  Lancaster,  and  a  writ  of  trial  had  been  directed  to  been  tried 

the  Mayor  of  the  borough  of  Liverpool,  and  the  trial  was  So*a^'?'' 

accordingly  had  in  his  Court  before  the  deputy  registrar,  on  ?»"♦  o^t^ui 

the  14th  of  July,  1846,  when  a  verdict  was  returned  for  the  Court  of 

the  plaintiff  for  9/.  18*.  lA,  leave  being  reserved  to  the  pi^a? 

defendant  to  move  to  enter  a  nonsuit  iSlS^'  a 

new  trial 

Arnold^  upon  production  of  an  affidavit  verifying  a  copy  made  to  a 

of  the  deputy  registrar's  notes,  obtained  a  rule  nisi  to  enter  i^  bSco  at*^ 

a  nonsait,  or  for  a  new  trial.    The  affidavit  was  entided  W««t'»|n»*«>'» 

onaer  toe 

**in  the  Common  Pleas  at  Lancaster;"  but  the  rule  was  4&6Wm.4, 
dravm  up  in  the  ordinary  form,  **  In  the  Queen's  Bench, 
Saturday  the  23rd  day  of  May,  1846,  in  the  ninth  year  of 
Queen  Victoria:"  and  over  the  name  of  the  cause  was 
written  ''in  the  Common  Pleas  at  Lancaster." 

Crcmpton  shewed  cause.  There  is  a  preliminary  objection 
to  this  rule.  This  is  not  the  proper  tribunal  to  which  such 
an  application  as  the  present  should  be  made.  It  is  an 
action  brought  in  the  Court  of  Common  Pleas  at  Lancaster, 
and  a  vmt  of  trial  has  issued  fix)m  that  Court  to  the  Mayor 
of  Liverpool,  under  which  the  trial  has  taken  place  and 
the  verdict  been  returned,  which  it  is  the  object  of  the 
present  application  to  set  aside.  The  defendant  has,  no 
doubt,  proceeded  under  a  mistaken  idea  of  the  effect  of 
the  4  &  5  Wm.  4,  c.  62.     The  21st  section  of  that  act  (a) 

/(a)  Sect.  21.  ''I1iat  at  the  whom  each  writ  of  inquiry  may 
return  of  every  writ  of  inquiry,  be  executed,  or  such  sheriff, 
or  writ  for  the  trial  of  such  issue  deputy,  or  Judge  before  whom 
or  issues  as  aforesaid,  costs  shaU  such  trial  shall  be  had,  shall 
be  taxed,  judgment  signed,  and  certify,  under  his  hand,  upon 
execution  issued  forthwith,  unless  such  writ,  that  judgment  ought 
the  sheriff  or  his  deputy  before  not  to  be  signed  until  the  de- 
ll 2 


164 


CABE8  OH  PODTTS  OP  PRACTICE,  Q.  B. 


1846. 


Bury 
and  Another 

V. 

Pberb. 


provides,  that  on  the  return  of  a  writ  of  trial  issoed  oot  of 
the  Court  of  Common  Pleas  at  Lancaster,  judgment  may 
be  signed  forthwith,  unless  the  sheriff  or  Judge  before 
whom  it  is  tried  shall  certify  that  judgment  ought  not  to 
be  signed  '*  until  the  defendant  shall  have  had  an  oppor- 
tunity to  apply  to  the  said  Court  of  Common  Pleas  at 
Lancaster,  or  one  of  the  Judges  thereof  for  a  new  inquiiy 
or  trial,**  &c.  The  22nd  section  (a)  applies  to  the  case 
where  the  presiding  officer  has  not  certified^  and  judgment 
has  been  signed ;  and  enacts,  **  that  it  shall  be  lawful  for  the 
said  Court  of  Common  Pleas  at  Lancaster  to  order  such 
judgment  to  be  vacated,"  &c.,  and  to  "  grant  a  new  trial,** 
&c.  The  defendant's  remedy  was  under  one  of  those 
sections ;  instead  of  which  he  is  now  proceeding  under  the 
26th  section,  which  does  not  apply  to  his  case.  That 
section  (ft),  it  is  true,  empowers  a  party  in  an  action 


fendant  shall  have  had  an  op- 
portunity to  apply  to  the  said 
Court  of  Common  Pleas  at  Lcm- 
easter,  or  one  of  the  Judges 
thereof,  for  a  new  inquiry  or  trial, 
or  the  said  Court,  or  one  of  the 
Judges  thereof,  shall  think  fit  to 
order  that  judgment  or  execution 
shaU  be  stayed  till  a  day  to  be 
named  in  such  order;  and  the 
verdict  of  such  jury  on  the  trial 
of  such  issue  or  issues  shall  be 
as  valid  and  of  the  like  force  as 
a  verdict  of  a  jury  at  the  assizes ; 
and  the  sheriff  or  his  deputy  or 
Judge  presiding  at  the  trial  of 
such  issue  or  issues  shall  have 
the  like  powers,  with  respect  to 
the  amendment  on  such  trial,  as 
are  given  to  Judges  at  nisi  prius 
by  an  act  passed  in  the  third  and 
fourth  years  of  the  reign  of  his 
present  Majesty,  intituled  *  An 
Act  for  the  further  amendment  qf 
the  law,  and  the  better  advance- 
ment qfjuitice,*'^ 


(a)  Sect.  22.  "That,  notwith- 
standing any  judgment  signed  or 
execution  issued  as  aforesaid  by 
virtue  of  this  act,  it  shall  be 
lawful  for  the  said  Court  of  Com- 
mon Pleas  at  Lancaster  to  order 
such  judgment  to  be  vacated  and 
execution  to  be  stayed  or  set 
aside,  and  to  enter  an  arrest  of 
judgment,  or  grant  a  new  trial  or 
new  writ  of  inquiry,  as  justice 
may  appear  to  require ;  and  there 
upon  the  party  afiected  by  such 
writ  of  execution  shall  be  re- 
stored to  all  that  he  may  have 
lost  thereby  in  such  manner  as 
upon  the  reversal  of  a  judgment 
by  writ  of  error  or  otherwise,  as 
the  Court  may  think  fit  to  direct;" 

(6)  Sect.  26.  ''That  it  shall  be 
lawful  for  any  party  in  any  action 
now  depending  or  hereafter  to 
be  depending  in  the  said  Court 
of  Common  Pleas  at  Laneaeter 
to  apply  by  motion  to  any  one  of 
the  superior   Courts   at   IFetf- 
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depending  in  the  Court  of  Common  Pleas  at  Lancaster,  to 
apply  for  a  new  trial,  &c.,  **  to  any  one  of  the  superior 
Courts  at  Westminster  sitting  in  banco,"  who  are  empowered 
to  order  a  new  trial  But  it  is  clear  that  that  section  cannot 
apply  to  a  case  like  the  present,  where  the  trial  has  taken 
place  under  a  writ  of  trial ;  for  it  proceeds  to  enact,  that  in 
case  the  Court  shall  grant  such  new  trial,  ''  the  action  shall 
proceed  to  trial  at  the  next  or  some  other  subsequent 
session  of  assizes  holden  for  the  county  of  Lancaster,  in 
like  manner  as  if  no  trial  had  been  had  therein."  In  Byrne 
▼.  Fttzhugh  (a),  which  was  a  motion  to  set  aside  an  award 
made  in  the  Common  Pleas  at  Lancaster,  under  an  order 
of  nisi  prius,  the  Court  of  Exchequer  held  that  they  were 
bound  by  the  terms  of  this  section,  which  limited  their 


1846. 


mimsttT  rittiDg  t»  hwMO^  within 
inch  period  of  time  after  the  trial 
as  motions  of  the  like  kind  shall 
from  time  to  time  be  permitted 
to  be  made  in  the  said  superior 
Court,  for  a  rale  to  shew  cause 
why  a  new  trial  should  not  be 
granted  or  nonsuit  set  aside, 
and  a  new  trial  had  or  a  verdict 
entered  for  the  plaintiff  or  de- 
fendant, or  a  nonsuit  entered,  as 
the  case  may  be,  in  such  action, 
which  Court  is  hereby  authorized 
and  empowered  to  grant  or  refuse 
such  rule,  and  afterwards  to  pro- 
ceed to  hear  and  determine  the 
merits  thereof,  and  to  make  such 
orders  thereupon  as  the  same 
Court  shall  think  proper ;  and  in 
case  such  Court  shall  order  a  new 
trial  to  be  had  in  any  such  action 
the  party  or  parties  obtaining 
such  order  shall  deliver  the  same, 
or  an  office  copy  thereof,  to  the 
pcothonotary  of  the  said  Court 
of  Common  Pleas  at  Ixmcastert 
or  his  deputy,  and  thereupon  all 


proceedings  upon  the  former  ver- 
dict or  nonsuit  shall  cease;  and 
the  action  shaU  proceed  to  trial 
at  the  next  or  some  other  sub- 
sequent session  of  assizes  holden 
for  the  county  of  Lancaster:  in 
like  manner  as  if  no  trial  had 
been  had  therein ;  or  in  case  the 
Court  before  which  any  such  rule 
shaU  be  heard  shall  order  the 
same  to  be  discharged,  the  party 
or  parties  obtaining  any  such 
order  may  upon  delivering  the 
same  or  an  office  copy  thereof 
to  the  said  prothonotary,  or  his 
deputy,  be  at  liberty  to  proceed 
in  any  such  action  as  if  no  such 
rule  nisi  had  been  obtained ;  or  if 
a  verdict  be  ordered  to  be  entered 
for  the  plaintiff  or  defendant,  or 
a  nonsuit  be  ordered  to  be  entered, 
as  the  case  may  be,  judgment 
shall  be  entered  accordingly." 
•^(fl)  1  Cr.,  M.  k  R.  697  ;  S.  C. 
5  Tyrw.  221 ;  div,  nom.  3  Dowl. 
278.     ^- 
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184C.       power  to  applications  for  new  trials,  &c.     And  in  Patter  v. 

^"Jjj^^    Moss  (a),  they  held  for  the  same  reason  that  they  could  not 

and  Another    entertain  a  motion  to  enter  up  judgment  non  obstante 

Pbebb.       veredicto.      [Wigktman^  J. — The   defendant  might  have 

made  his  application  to  me  as  a  Judge  of  the  Court  of 

Common  Pleas  at  Lancaster.]     Yes,  but  here  the  rule  is 

entitled  "in  the  Queen's  Bench,"  and  "in  the  Common 

Pleas  at  Lancaster;"  so  that  there  is  nothing  to  shew  out  of 

which  office  it  comes,  or  that  it  is  made  to  a  Judge  of  the 

Common  Pleas  at  Lancaster.     Here  the  Court  is  sitting  as 

the  Court  of  Queen's  Bench  at  Westminster,  not  as  a  Judge 

of  the  Court  of  Common  Pleas  at  Lancaster.     [The  Court 

called  upon] 

Arnold^  to  support  the  rule.  He  referred  to  Smithurst 
V.  Taylor  (A),  but  confessed  that  he  was  unable  to  answer 
the  objection.  He  submitted  that  it  was  a  mistake  of  the 
officer  in  drawing  up  the  rule,  for  which  the  defendant 
ought  not  to  suffer.  \Wightmany  J. — But  the  difficulty 
would  still  exist  that  I  am  not  sitting  here  as  a  Judge  of 
the  Common  Pleas  at  Lancaster.] 

Crompton  offered  to  go  into  the  merits,  if  the  Court 
thought  that  it  had  power,  sitting  here,  to  grant  a  rule  as  a 
Judge  of  the  Court  of  Common  Pleas  at  Lancaster. 

WiGHTMAN,  J. — ^I  should  be  willing  to  hear  the  case,  but 
fear  that  by  so  doing  I  should  be  introducing  an  incon- 
venient practice.     The  rule  must,  therefore,  be  dischai^ed. 

Rule  discharged  (c). 

/  (a)  3  Dowl.  432 ;  S.  C.  1  Cr.,  sent,   before  the  same  learned 

M.  &  R.  84S;  5  Tyrw.  612.  Judge,  sitting  as  Judge  of  the 

/  (b)  Ante,  vol.  1,  p.  376.  Court  of  Common  Pleas  at  Lan- 

(c)  The  parties  afterwards  at-  caster,  at  Chambers, 
tended  upon  summons  by  con- 


[hilabt  tbbm,  10  ncT.] 


Suckling  v.  Wilson,  Bart,  and  Others  (a). 
{In  the  fun  Court) 

UrAMWELL  moved  for  a  rule  calling  on  the  plaintiff  The  Court 
to  shew  cause  why  the  defendant  should  not  have  leave  to  ^\^^  ^  ^e- 
plead  several  matters.  J^^TaSea 

This  was  an  action  on  the  case  by  the  plaintiff  as  owner  m  bar  of  the 

,  further  mun- 

of  a  certain  steam  ship  or  vessel  against  the  defendants,  as  tenance  of 
owners  of  a  certain  other  steam  ship  or  vessel,  for  an  injury  to^J[^^th 
occasioned  to  the  plaintiff's  vessel  by  collision.  V^J*  "  ^ 

^  "*  of  the  action 

The  defendants  had  taken  out  a  summons  for  leave  to  generally. 
plead  the  several  matters  following: 

First  Not  guilty. 

Secondly.  A  traverse  that  the  plaintiff  was  possessed  of 
the  said  ship  or  vessel,  modo  et  fonn&. 

Thirdly.  A  traverse  that  the  defendants  were  possessed 
of  the  said  ship  or  vessel,  modo  et  formft. 

Fourthly.  In  bar  of  the  further  msdntenance  of  the 
action,  a  release  by  a  certain  person  being  jointly  entitled 
with  the  plaintiff  to  the  ship  or  vessel  of  the  plaintiff,  and 
to  the  cause  of  action  and  damages  in  the  declaration 
mentioned  (6). 

Mr.  Justice  CoUridgey  before  whom  the  summons  was 
heard,  refiised  to  allow  the  last  plea ;  but  gave  the  defend- 
ants leave  to  move  the  Court 

(a)  This  case  was  decidad  in  GfoiubXJ,  im/e,  vol.  3»  p.  682;  S.  C.  ^ 

HiUu7  Term,  IS47.  1 5  M.  &  W.  304 ;  see  also  Addison 

/(6)  As  to  this  plea,  see  PhOHpM  v.  Overewi,  6  T.  R.  766  ;  Sedg- 

V.  Claggett,  11  M.  &  W.  84 ;  S.  C.  worth  v.  (heremd,  7  T.  R.  279. 
2  Dowl.  1004,  N.  S. ;  Rawstane  v. 
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[1847.]  Bramwell  now  moved  for  a  rtile  accordingly  (a).    The 

SuciTlino     q^icstion  is,  whether  a  plea  in  bar  of  the  further  maintenance 
*'  of  the  action  may  be  pleaded  with  pleas  which  are  in  bar 

and  Othen.  of  the  action  generally.  The  objection  is,  that  a  plea  to 
the  further  maintenance  of  the  action  acknowledges  a  cause 
of  action  at  the  time  of  suing  out  the  writ;  whereas  a  plea 
in  bar  of  the  action  generally  denies  any  cause  of  action  to 
have  existed ;  and  that  therefore  there  is  a  manifest  incon- 
sistency in  pleading  both  these  pleas*  It  must  be  admitted 
that  it  is  difficult  to  find  any  authority  on  this  point  in  the 
books;  but  it  is  submitted,  that  on  principle  there  is  no 
reason  why  a  defendant  should  not  be  at  liberty  to  plead 
both  these  matters.  At  common  law,  a  defendant  could 
not  plead  several  distinct  matters  of  defence  to  the  same 
cause  of  action.  But  the  statute  of  Anne  (4  Ann.  c.  16, 
s.  4)  which  enables  him  to  do  so,  does  not  limit  the  nature 
of  the  pleas  to  be  pleaded.  That  section  enacts,  that  "  it 
shall  and  may  be  lawful  for  any  defendant  or  tenant  in  any 
action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  Court 
of  record,  with  the  leave  of  the  same  Court,  to  plead  as  many 
several  matters  thereto,  as  he  shall  think  necessary  for  his 
defence."  The  5th  section  shews  that  the  restraint  on  the 
abuse  of  this  permission  by  the  defendant  was  to  be  the 
payment  of  the  costs  of  the  issues  found  against  him  (b). 
It  may  be  conceded  that  a  plea  of  puis  darrein  continuance 
could  not  be  pleaded  with  other  pleas ;  as  the  very  form  of 
that  plea  is,  that  some  matter  has  arisen  since  the  defend- 
er) He  moved  in  the  first  in-  found  upon  any  issue  in  the  said 
stance  in  the  Bail  Court,  before  cause  for  the  plaintiff  or  de- 
Erle,  J.,  and  hj  him  was  referred  mandant,  costs  shall  be  also  f^ven 
to  the  full  Court.  in  like  manner,  unless  the  Judge, 

(ft)  Sect.  5.  '*  Provided  never-  who  tried  the  said  issue,  shall 
theless.  That  if  any  such  matter  certify,  that  the  said  defendant, 
shall,  upon  a  demurrer  joined,  or  tenant,  or  plaintiff  in  replevin, 
be  judged  insufficient,  costs  shall  had  a  probable  cause  to  plead 
be  given  at  the  discretion  of  the  such  matter  which  upon  the  said 
Court;  or  if  a  verdict  shall  be      issue  shall  be  found  against  him." 
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ant*8  last  pleadings  of  which  he  was  not  able  to  avail  himself 
at  the  time.  But  there  seems  no  reason  on  principle  why 
the  defendant  should  not  be  entitled  to  say  that  he  nerer 
committed  the  grieyance  complained  of;  and  that  even  if 
he  did,  certain  facts  have  occurred  since  the  action  brought, 
which  are  in  law  an  answer  to  the  action.  The  form  given 
in  3  Chit  on  Plead,  p.  913  (a),  of  a  plea  of  bankruptcy, 
where  the  certificate  is  obtained  after  the  commencement 
of  the  suit,  has  this  direction, "  first  plead  the  general  issue.** 
The  plea  of  bankruptcy  would  seem  quite  as  inconsbtent 
with  a  denial  of  the  cause  of  action,  as  a  plea  of  release 
like  the  present  In  Le  Bret  v.  PapSlon  (A),  the  defendant 
had  pleaded  the  general  issue,  and  that  the  plaintiff  was 
at  the  time  of  exhibiting  his  bill,  and  now  is,  an  alien 
enemy.  And  on  demurrer  the  Court  held,  that  although 
the  defendant  had  not  pleaded  his  plea,  as  in  form  it  ought 
to  be  pleaded,  to  the  further  maintenance  of  the  action,  yet 
that  the  Court  was  bound  to  give  judgment  on  the  whole 
record ;  and  as  it  appeared  that  the  plaintiff  was  now  an 
alien  enemy,  they  gave  judgment  that  he  should  be  barred 
fix)m  further  having  or  maintaining  his  action.  That  case 
shews  that  the  Courts  have  not  always  considered  the 
formal  part  of  the  plea  as  essential ;  and  if  not,  and  it 
could  be  pleaded  generally,  the  objection  fiiila  He  referred 
also  to  the  case  of  Robimon  v.  Raley  (c).  [Coleridge^  J. — 
The  difiiculty  in  the  present  case  is,  that  the  plea  of  release 
admits  a  good  cause  of  action  at  the  time  of  commencing 
the  suit,  whilst  the  plea  of  the  general  issue  denies  any 
cause  of  action  to  have  existed.  JFightman,  J. — Suppose 
the  defendant  had  pleaded  this  plea  of  release  alone,  would 
not  the  plaintiff,  if  he  discontinued  the  action,  be  endtled 
to  costs  up  to,  and  inclusive  of,  the  costs  of  suing  out  the 
writ?]  It  is  presumed  that  neither  party  would  have  to 
pay  costs.     [^fFtffhtman,  J. — Because  you  ought  not  to  be 

(a)  4th  ed.  As  to  this  plea,  see     omitted. 
Harris  v.  James,  9  Ea8t»  82.     In    ^  (6)  4  Ea8t»  502. 
the  later  editions  this  direction  is    ^Cc)  I  Burr.  316. 
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able  to  place  the  plaintifF  in  a  worse  position  with  respect 
to  his  right  to  discontinue,  by  pleading  this  plea  in  con- 
junction with  others,  than  if  it  were  pleaded  alone.]  A  plea 
puis  darrein  continuance  stands  on  a  difierent  footing  from 
a  plea  like  the  present  It  is  in  the  nature  of  a  retraxit 
of  the  former  pleading,  and  is  pleaded  by  indulgence  only. 
[Wtghtnum^  J. — The  objection  to  the  present  pleas  is,  that 
they  are  inconsistent  with  each  other.]  Non  est  factum 
and  performance  are  often  pleaded  together,  and  yet  those 
are,  strictly  speaking,  inconsistent ;  so  is  payment  and  the 
general  issue.  [Wightmany  J. — They  are,  however,  both 
in  bar  of  the  whole  cause  of  action.  liord  Denmaru — The 
plea  which  is  sought  to  be  pleaded  is  in  other  respects  a 
suspicious  plea.  fFiffktman,  J. — It  puts  the  plaintiff  in 
considerable  difficulty.]  In  Lambert  v.  Eversfield  {a\ 
where  the  present  question  was  mooted,  Mr.  Justice  Matik 
said  that  pleas  in  bar  of  the  action  generally,  and  pleas  in 
bar  of  the  further  maintenance  of  the  action,  had  been 
pleaded  in  the  Bank  of  England  case. 


H,  HiU  appeared  to  shew  cause  in  the  first  instance,  but 
was  stopped  by  the  Court. 

liord  Denman,  C.  J. — There  is  no  authority  for  allowing 
a  plea  in  bar  of  the  further  maintenance  of  the  action, 
together  with  pleas  in  bar  of  the  action  generally. 


The  rest  of  the  Court  concurred 


Rule  refused. 


(a)  In  the  Common  Fleas,  Mich,  Term,  1846. 
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Crimtp  Cenn. 
IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Sutton  v.  Page.  I84(j, 

\jrA8ELEE9   Seijty  shewed   cause  against  a   rale  for  Toadeclara. 
setting  aside  the  demurrer  to  the  replication  in  this  case  oHxchwige 
as  frivolous.     It  was  an  action  by  the  indorsee  against  forim  &•., 

.  J  -T2  the  plea  was, 

the  acceptor  of  a  bill  of  exchange  for  12021  5$.     Among  that  the 
other  pleas  the  defendant    pleaded,    thirdly,   that  after  Se'^dant 
the  accruing  of  the  causes  of  action  in  the  declaration  J^^^ 
mentioned,  and  before  the  commencement  of  this  suit,  ©oncerniug 

^  the  causes  of 

the  defendant    and  the    plaintiff  accounted  together  of  action  in  the 
and  concerning  the  said  causes  of  action,  and  all  other  ^^^^ 
claims   and  demands  then    beine  between    the  plaintiff  ".•?^  ^^  5**^ 

o  r  ^      claims  and 

and  the  defendant,   and  then    amounting   to   a  certain  demands  then 
large  sum  of  money,  to  wit,  100021,  and  on  that  account-  the  plaintiff 
bg,  a  certain  small  sum  of  money,  and  no  more,  to  j^^.n^hat* 
wit,  the  sum  of  5021,  was  then  found  to  be  and  was  then  0°  ^^^  ^ 

counting  the 

due  and  owing  from  the  defendant  to  the  plaintiff,  which  sum  of  502. 

sum  of  money  the  defendant  then,  in  consideration  of  the  due  from  tho 

premises,  promised  the  plaintiff  to  pay  him  on  request ;  f^I^p^Jiff 

and  thereupon  the  defendant  afterwards,  and  before  the  and  that  that 

sum  was  paid 
bj  the  former, 
sad  received  bj  the  latter,  in  satisfaction.  The  plaintiff  replied  that  he  and  the  defendant  did 
not  account  concerning  the  causes  of  action  in  Uio  declaration  mentioned,  "  and  all  other  claims 
lad  demands  between  them.'*  The  defendant  demurred  specially,  on  the  ground  that  the 
traverse  taken  was  too  large.  The  Court  held  the  traverse  good,  as  Uie  allegation  of  accounting 
in  the  declantion  was  not  divinble. 


Page. 
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1R46.  commencement  of  thb  suit^  paid  to  the  plaintiff,  who  then 
^^^^  accepted  and  received  of  and  from  the  defendant  a  large 
sum  of  money,  to  wit,  501,  in  full  satisfaction  and  discharge 
of  such  last  mentioned  sum  so  due  and  owing  from  the 
defendant  to  the  plaintiff  as  last  aforesaid.  Verification. 
The  plaintiff  replied  that  the  plaintiff  and  the  defendant 
did  not  account  together  of  and  concerning  the  said  causes 
of  action  in  the  declaration  mentioned,  and  all  other 
claims  and  demands  then  being  between  the  plaintiff  and 
the  defendant,  modo  et  forma.  The  defendant  demurred 
specially  to  the  replication  on  several  grounds ;  first,  that 
the  traverse  taken  in  and  by  the  said  replication  is 
improper,  and  too  large  in  this,  that  the  plaintiff  thereby 
denies  that  the  plaintiff  and  defendant  accounted  together 
of  and  concerning  the  causes  of  action  in  the  declaration 
mentioned,  and  all  other  claims  and  demands  then  being 
between  the  plaintiff  and  the  defendant;  whereas,  if  the 
said  accounting  was  of  and  concerning  the  said  causes 
of  action,  and  any  other  claim  or  demand  then  being 
between  the  plaintiff  and  the  defendant,  the  said  plea 
would  be  a  sufficient  answer  to  this  action,  and  the  said 
replication  should  have  denied  that  such  accounting  as 
aforesaid  was  of  or  concerning  the  said  causes  of  action, 
and  any  other  claim  or  demand  between  the  plaintiff  and 
the  defendant,  and  is  insufiScient  in  its  present  form,  in  this 
that  it  tends  to  oblige  the  defendant  to  prove  more  than  is 
necessary  for  the  support  of  his  said  plea,  and  is  thereby 
informal,  too  laige,  uncertain,  and  insufficient;  secondly, 
that  the  issue  tendered  in  and  by  the  said  replication  is, 
for  the  causes  above  first  assigned,  immaterial;  and  it  is 
beside  the  merits  of  the  said  plea,  and  of  this  action,  to 
inquire  whether  the  said  accounting  was  of  and  concerning 
all  other  claims  or  demands  between  the  plaintiff  and  the 
defendant,  or  not ;  thirdly,  that  the  said  traverse  is  taken . 
on  matter  of  inducement,  and  not  on  the  most  material 
part  of  the  said  plea;  fourthly,  that  the  said  traverse  does 
not  answer  the  whole  plea,  but  traverses  only  one  of  the 
two  grounds  of  defence  contained  therein,  and  thereby 


/ 
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^prives  the  defendant  of  the  advantage  of  proving  the  1846. 
payment  therein  mentioned;  fifthly,  that  the  Mud  traverse  Smw 
18  too  large,  in  denying  that  the  said  accounting  was  of  •• 

and  concerning  the  whole  of  the  causes  of  action  in  the 
declaration  mentioned,  and  should  have  denied  distinctively 
that  SQch  accounting  was  of  and  concerning  such  causes  of 
action,  or  any  part  thereof  and  for  the  causes  last  men- 
tioned the  said  traverse  is  informal  and  uncertain;  and, 
histly,  that  the  stud  traverse  is,  for  the  several  causes  afore- 
said, ambiguous,  and  calculated  to  embarrass  the  defendant 
in  his  defence,  and  is  otherwise  not  sufficient  in  law.  It 
was  in  respect  of  this  demurrer  that  the  present  rule  was 
obtained.  The  question  was,  whether  this  demurrer  could 
be  considered  as  clearly  frivolous.  If  it  was  not,  the  Court 
would  not  interfere  in  the  manner  proposed.  By  this 
summary  application,  the  defendant  would  be  deprived  of 
the  advantage  to  which  he  was  entitled  of  having  the 
demurrer  argued  in  the  ordinary  way  when  it  came  on 
in  its  turn  in  the  special  paper. 

(It  was  then  agreed,  that  instead  of  placing  the  demurrer 
at  the  head  of  the  paper  on  the  next  special  paper  day,  the 
Court  should  express  its  opinion  as  to  the  validity  of  the 
traverse  with  reference  to  the  grounds  of  demurrer  on 
which  the  defendant  relied.) 

First,  the  traverse  which  the  plaintiff  had  taken  put  matter 
in  issue  which  the  defendant  would  not  be  compelled  to 
prove  At  the  triaL  In  order  to  sustain  the  plea,  it  would 
be  sufficient  if  the  defendant  could  shew  an  accounting  in 
respect  of  some  other  matter  besides  the  causes  of  action 
in  the  declaration  mentioned ;  but  the  traverse  which  the 
pluntiff  had  taken,  if  the  defendant  should  jc»n  issue, 
would  compel  the  latter  to  prove  an  accounting  in  respect 
of  all  claims  and  demands  existing  between  them.  This 
was  a  violation  of  the  rule  of  pleading  that  a  traverse  must 
not  be  too  large;  Stephen  on  Fleadxagj  p.  278,  5th  ed. 
It  was  similar  to  the  case  of  Goram  v.  Sweeting  (a);  there 
y  (a)  a  Wmt.  Saond.  204  a,  6th  ed. 
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1846.        the  marginal  note  was  ^^in  assumpsit  the  plaintiff  declaims 

SuTTOM       ^^  ^®  ^"^^P*  ^^'^l®*  &C'>  ^^^^  8*^"*^  ^^d  destroyed;  if  the 

9.  defendant  trsTeraes  it,  the  traverse  must  be  in  the  dis- 

Paqb.  .  ... 

junctive,  and  not  in  the  conjunctiye.''    So  in  the  present 

case,  the  plaintiff  should  have  traversed  the  allegation  in  the 

plea  in  the  disjunctive,  instead  of  adopting  a  form  like  the 

present,  which  imposed  an  unnecessary  amount  of  proof 

upon  the  defendant     A  variety  of  instances  to  the  same 

effect  were  to  be  found  in  Cam.  Dig.  tit  *^  Header,''  (G  15.) 

The  same  principle  was  recc^nised  in  the  more  modem 

case  of  Basan  v.  Arnold  (a);  there,  the  defendant  pleaded 

to  an  action  on  a  bill  of  exchange  by  the  indorsee  against 

the  acceptor,  that  after  the  indorsement,  and  before  the 

commencement  of  the  suit,   the   plaintiff  indorsed   and 

delivered  a  bill  to  a  person,  whose  name  is  to  the  defendant 

unknown,  and  the  defendant  then  became  and  still  is  liable 

to  pay  the  amount  to  the  said  person  to  whom  it  was  so 

indorsed,  and  who,  from  the   time  of  that  indorsement 

hitherto  has  been,  and  is,  the  holder  thereof.    The  plaintiff 

replied,  that  at  the  time  of  the  commencement  of  this  suit 

the  plaintiff  was,  and  still  is,  the  holder  of  the  said  bill ; 

without  this,  that  any  other  person  is  the  holder  thereof,  in 

manner  and  form  as  in  that  plea  is  alleged.     The  Court  of 

Exchequer  there  held  that  this  replication  was  bad,  for  the 

traverse  was  too  large,  unce  it  put  in  issue  the  plaintiff's 

being  the  holder  of  the  bill,  not  only  at  the  time  of  the 

commencement  of  die  suit,  but  also  at  the  time  of  the  plea 

pleaded,  which  was  immaterial     Secondly,  the  issue  raised 

by  the  pliuntiff's  traverse  was  quite  immaterial,  because  all 

that  was  substantially  necessary  for  the  defendant  to  prove 

in  support  of  his  plea  was,  that  an  accounting  as  to  some 

matters  beddes  the  cause  of  action  in  the  declaration 

mentioned  had  taken  place.    If  he  did  this,  he  proved  an 

answer  to  the  action.    It  was  quite  immaterial  that  other 

matters  beyond   the  particular   matter  proved  were  in 

y^a)  8  Dowl.  366;  8.  C.  6  M.  &  W.  659.  ^ 
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difierence  between  them.     On  both  grouadsy  therefore,  the       1B46. 
plaintiff's  tFaverse  was  bad.  e^i^mvi 


ChanneU,  Serjt.5  contra,  was  stopped  by  the  Court 

TINBAI4,  C.  J. — This  plea,  as  it  appears  to  me,  consists 
of  two  parts ;  the  one  stating  that  the  plaintiff  and  the 
defendant  accounted  together  concerning  various  matters, 
claims  and  demands,  as  well  as  the  one  mentioned  in  the 
declaration  subsisting  between  them;  the  other  stating 
that  the  defendant  paid  the  balance  ascertained  upon  that 
accounting.  The  plaintiff,  then,  has  a  right  to  deny  either 
of  these  in  an  answer  to  the  plea,  and  he  has  done  so  by 
denying  the  accounting;  and  the  objection  is,  that  in  doing 
80,  he  has  denied  that  he  accounted  respecting  that  and  all 
other  matters.  In  this  the  plaintiff  has  merely  followed 
the  plea,  and  I  think  he  was  entitled  to  do  so.  It  is 
difficult,  indeed,  to  see  what  other  course  he  could  have 
pursued;  for,  suppose  he  had  merely  denied  that  they 
accounted  respecting  the  cause  of  action  in  the  declaration 
mentioned,  the  defendant  would  have  had  a  speedy  answer; 
he  would  have  said,  I  have  not  alleged  that  we  accounted 
respecting  that,  but  respecting  that  and  other  matters  which 
left  the  specified  balance  which  I  paid*  The  cases  which 
have  been  cited  are  those  in  which  a  party  has,  by  his 
traverse,  followed  in  terms  the  declaration  which  contained 
a  divisible  cause  of  action. 

CoLTHAN,  J. — ^The  plea  in  this  case  would  have  been 
bad,  unless  it  had  stated  an  accounting  respecting  matters 
other  than  that  mentioned  in  the  declaration,  as  the  sum 
pud,  viz.  501,  could  have  been  no  satisfaction  of  the 
120il  5$.  secured  by  the  bilL  It  was  necessary  for  the 
defendant,  therefore,  to  allege  in  his  plea,  that  other  matters 
were  included  in  the  account,  and  the  plaintiff  was  at  liberty 
io  denj  his  statement  to  that  effect  in  the  mode  in  which 
he  cbo0e  to  assert  it     This  case  falls  within  the  rule  laid 


Page. 
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1846.        down  in  Stephen  on  Pleading^  p.  282, 5th  ed,  where  it  is  said, 

^'"'^^'^^^     **  on  the  other  hand,  however,  a  party  may  in  general  traverse 

V.  a  material  allegation  of  title  or  estate  to  the  extent  to  which 

it  is  alleged,  though  it  need  not  have  been  alleged  to  that 

extent,  and  sach  traverse  will  not  be  considered  too  laige."* 

Maule,  J. — ^The  plea  in  answer  to  the  declaration  on  a 
bill  of  exchange  for  12021  5«.,  sets  up  this  as  a  defence, 
namely,  that  the  plaintiff  and  the  defendant  accounted 
together  concerning  the  bill  and  all  other  claims  and 
demands,  and  that  on  snch  accounting  a  balance  of  502. 
was  found  to  be  due,  which  the  defendant  paid,  and  the 
plainuff  accepted  in  satisfaction.  The  plaintiff  simply 
denies  that  he  so  accounted  respecting  those  matteis; 
and  it  is  said  that  this  is  not  a  material  traverse,  as,  if 
he  accounted  respecting  some  of  them,  it  would  suflke. 
There  is  a  great  difference  between  allegations  which  lie 
in  quantity,  and  in  respect  of  a  part  of  which  a  party  might 
recover  damages,  and  the  statement  of  an  agreement  The 
accounting  here  involved  the  latter,  for  it  imports  that  there 
was  an  agreement  that  the  bill  in  question,  and  the  other 
matters  should  be  arranged,  and  the  balance  struck  at  50iL 
Suppose  for  example,  that  the  plea  had  stated  that  there 
had  been  a  submission  to  arbitration  respecting  this  bill  and 
all  other  matters  in  difference,  and  thereupon  an  award  had 
been  made  of  a  balance  of  5021,  which  the  defendant  had 
paid,  could  it  have  been  for  one  moment  contended  that  a 
traverse  of  the  submission  would  have  been  no  answer, 
because  some  other  submission  might  have  been  made? 
llie  present  is  not  distinguishable  from  that  case,  for  it 
contains  a  matter  of  description  which  must  be  proved 
altogether,  as  it  is  not  a  divisible  allegation.  It  is  quite 
different  from  the  cases  quoted. 

Cbbsswell,  J.,  concurred. 

Rule  absolute  for  judgment  for  the  Plaintiff. 
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Towers  v.  Turner. 
ChANNELLj  Sent,  moved  for  a  rale  to  shew  cause  A  writ  of  trial 

_•        t_  •        ^      .  1  1      11        «  1.  •       directing  "th« 

why  the  wnt  of  trial,  and  all  subsequent  proceedings  in  ittQe"  to  be 

this  cause,  should  not  be  set  aside  for  irregularity.    The  ^^^  ^^ 

defendant  had  pleaded  three  pleas,  on  which  issues  were  fj^^ij''** 

joined,  and  on  application  to  a  learned  Judge,  a  writ  of  trial  irre^W; 

was  directed  to  be  sued  out     The  writ  required  a  jury  to  defendant 

be  summoned  to  try  "the  issue,"  as  if  there  was  only  one  3^^^^*^^ 

issue  joined  between  the  parties.     The  trial  took  place,  the  T^^^^ 

defendant  appearing.     No  objection  was  taken  by  him  to  ^ 

the  irregularity  in  the  writ,  and  the  plaintiff  had  a  verdict    ^.<^9.9hf^J.(^ 

The  defendant  now  made  an  aflSdavit,  in  which  he  stated 

that  he  was  unaware  of  the  irregularity  at  the  time  of  the 

trial*     It  was  submitted  that  the  writ  of  trial  was  clearly 

irregular,  as  it  did  not  correspond  with  the  pleadings  in 

the  cause.     In  Dennett  v.  Hardy  (a),  the  Court  held  that 

an  issue  delivered  where  a  writ  of  trial  had  been  directed, 

and  where  the  venire  was  to  try  "  the  issue"  between  the 

parties,   two    issues   having   been  joined,  was   irregular, 

and  that  the  defendant  might  come  to  the  Court  to  have 

it  amended  at  the  costs  of  the  plidntiff.     Being  irregular, 

the  question  was,  whether  the  defendant,  by  appearing 

at  the   trial,  had  waived  the  objection?     The  case   of 

AMntrian  v.  Syke${b)y  was  an  authority  to  shew  that  it 

had  not  been  waived.     There,  a  notice  of  trial  on  a  writ  of 

trial  having  been  given  for  a  particular  day,  the  trial  did 

not  take  place ;  but  a  fresh  notice  of  trial  having  been  gpiven 

for  another  day,  the  trial  took  place  on  that  day,  the  writ 

not  having  been  resealed.     The  defendant  appeared,  and  a 

▼erdict  having  been  found  against  him,  it  was  held  that  he 

had  not,  by  appearing  at  the  trial,  waived  the  objection 

that  the  writ  was  not  resealed. 

«/  (a)  Amtt^  voL  2»  p.  484.  -^{h)  Ante,  vol.  I,  p.  133. 

VOIi.  IT.  N  I).   &   L. 


ToftNBR. 
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1846.  TiNDAL,  C.  J.— The  writ  was  irregular^  but  I  think  that 

^'^I^JJ^JJ^  the  defendant,  by  appearing  at  the  trial,  waived  the  irre- 
gularity. In  Ashburton  v.  Syhei{a\  the  Court  proceeded  on 
the  ground  that  without  reseating,  the  undersheriff  had  no 
jurisdiction.  The  writ  of  trial  there  was  consequently  a 
nullity. 

CoLTMAN,  J.,  Maulb,  J.,  and  Cbesswsll,  J.,  con- 
curred. 

Rule  refused. 

/^f«)  AtiU,  vol.  1,  p.  133. 


yi»  3.^^^  /^  BoYDELL  and  Another  v.  Harkness. 

ByRcff.  MJOWLINOy  Serjt  (with  whom  was  Bargtow)  shewed 

Twm,4  Wm.4,  ^^^'^  against  a  rule  obtained  by  ByUs^  Serjt,  to  arrest  the 
IL  r.  8,  no  jadgment  in  the  present  case.  It  was  an  action  of 
quired  to  be  assumpsit  ou  a  bill  of  exchange  by  the  indorsee  against 
dedanUon  the  indorser.  The  venue  stated  in  the  margin  of  the 
!!!fS^iil!4      declaration    was    «*  London    to    wit."*     The    declaration 

one  aiiegea 

in  the  mar-       stated    that   one    Simpson,   on,    &c.,    made    his    bill    of 

ffin ;  andy 

Sierefore,  exchange  in  writing,  bearing  date,  &c.,  and  directed  the 
i^^e^indOTBee  ^™^  ^  ^^^  Paulestou,  and  thereby  required  the  said 
l^oflttbe  Pauleston  to  pay  to  the  order  of  the  said  Simpson,  in 
Mil  of  ex-  London,  19821;  that  the  said  Simpson  then  indorsed  the 
pay^ein  BAid  bill  to  the  defendant,  who  then  indorsed  the  same 
^"yenie"***"  to  One  M.  N.  Raynes,  who  then  indorsed  the  same  to  the 
■tatedinthe      plainti£&,  and  the  said  J.  Pauleston  did  not  pay  the  said 

margin  of  the     ^  . 

iLeclaradonwaa  bill,  although  the  same  was  presented  to  him  for  payment 

"  London  **  it 

was  held  that  ^^  ^^  day  when  it  became  due,  whereof  the  defendant 
of  pr(Senu*  ^^®°  ^^^  ^"^  notice.  Tlie  defendant,  by  his  pleas,  traversed 
ment,  not         the  indorsement  and  notice,  but  there  was  no  plea  traversing 

itating  where, 

sufficiently 

alleged  a  pretmtment  in  London. 
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the  presentment  At  the  trial  before  Mauk,  J.,  at  tiie 
sittings  in  London,  a  verdict  was  found  for  the  plaintiffs^ 
and  the  present  rule  was  afterwards  obtained  to  arrest  the 
judgment,  on  the  ground  that  there  was  no  averment  in 
the  declaration  of  presentment  for  payment  in  London. 
It  was  submitted,  that  since  Reg.  Gen.,  HiL  Term,  4  Wm.  4, 
n.  r.  8,  there  was  a  sufficient  allegation  that  the  bill  had 
been  presented  in  London.  The  words  of  the  rule  were 
*^  The  name  of  a  contitj  shall  in  all  cases  be  stated  in  the 
margin  of  the  declaration,  and  shall  be  taken  to  be  the 
venue  intended  bj  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  subsequent 
pleading.  Provided  that  in  cases  where  local  description 
is  now  required,  such  local  description  shall  be  given.** 
In  the  present  case  there  was,  in  conformity  with  the  rule, 
a  statement  in  the  maiipn  of  the  declaration  of  *^  London.** 
It  is  true  that  throughout  the  body  of  the  declaration  the 
word  **  there"  was  omitted,  but  by  the  operation  of  the 
rule,  the  declaration  must  be  read  as  if  the  venue  of  London 
was  alleged  to  each  traversable  averment  If  so,  then  the 
allegation  here  that  the  bill  was  presented  for  payment 
must  be  treated  as  alleging  a  presentment  in  liondon,  and 
then  the  declaration  was  good.  The  proviso  in  the  rule 
with  reference  to  cases  of  local  description  did  not  affect 
this  case,  ad  the  averment  of  presenting  a  bill  could  not 
be  considered  as  a  matter  of  local  description.  Secondly, 
after  verdict  the  defendant  could  be  in  no  better  situation 
than  if  he  had  demurred  generally  to  the  declaration,  and, 
on  general  demurrer,  independent  of  the  role  of  Court, 
the  presentment  was  sufficiently  alleged.  In  Lyon  and 
AnoAer  v.  HoU{a\  the  Court  of  Exchequer  intimated  a 
strong  opinion  that  where  a  bill  is  drawn  payable  to  the 
order  of  the  drawer  at  a  particular  place,  a  declaration 
against  the  drawer  or  indorser,  alleging  a  presentment 
generally,  is  sufficient  after  verdict. 


1846. 


BOYDEM. 

and  Another 

V. 
HaHKNC88. 


^(fl)  5M.  &W.  250. 
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BOYDBLL 

and  Another 

V. 

Habkmsss. 


Byles,  Serjt.,  in  sapport  of  the  rule.  The  rule  of  Court 
referred  to  did  not  affect  the  present  question.  [Cresswdl,  J. 
— Suppose  instead  of  ''then  and  there**  according  to  the 
old  form,  the  allegation  was  ''to  wit,  at  Liondon  aforesaid," 
would  that  have  been  a  sufficient  allegation  of  presentment?] 
Perhaps  it  might.  [^Cresswelly  J. — ^It  would  seem  also,  that 
if  the  word  "  there"  had  been  introduced,  it  would  have 
been  sufficient,  and  that  would  have  meant  London.  Then 
the  rule  says  that  London  (that  is  the  venue  in  the  maigin) 
shall  be  understood  without  the  introduction  of  an  averment 
of  venue.]  But  the  proviso  contained  in  the  rule  took  the 
present  case  out  of  the  former  part,  because  the  place  at 
which  the  presentment  was  made  must  be  in  the  nature  of 
local  description.  Secondly,  if  the  question  had  arisen  on 
general  demurrer,  the  declaration  would  have  been  bad;  if 
that  was  the  case,  then  the  defendant,  by  pleading  over, 
had  not  deprived  himself  of  the  benefit  of  the  objection. 
[Maule,  J. — That  is  not  so  clear,  for  it  appears  by  the 
judgment  of  Mr.  Justice  Bayky^  in  Hobion  v.  Middleton  (a), 
that  "although  in  general  in  pleading,  an  equivocal  ex- 
pression is  to  be  construed  against  the  party  using  it,  yet 
where  the  opposite  party  has  pleaded  over,  that  is  an 
admission  that  the  expression  is  to  be  taken  in  that  sense 
which  will  support  the  previous  pleading."  By  pleading 
over,  the  defendant,  in  fact,  admits  that  the  plaintiff  has 
alleged  matter  in  his  declaration  which  requires  an  answer.] 
Mr.  Justice  Bayley  in  that  case  appears  to  have  founded 
that  proposition  on  the  case  oi  Avery  v.  Hoole{b)9  and  the 
decision  in  that  case  does  not  warrant  the  proposition. 
[Maule,  J. — In  the  report  in  9  D.  ^  R.  249,  it  does  not 
refer  to  Avery  v.  Hoole  as  the  authority  on  which  Mr.  Justice 
BayJe^s  opinion  was  founded.] 


TiNDAL,  C.  J. — This  case  must  be  determined  by  the 


^(a)  6  B.  &  C.  302 ;  S.  C.  9  D.  &  R.  249. 
/{h)  2  Cowp.  S25. 
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new  rales.    The  declaration  must  be  taken  as  if  the  venae  1846. 

had  been  inserted  throughout     The  venue  being  London,  boydbll 

if  **  then  and  there*  had  been  inserted,  such  an  allegation  •^  Another 

would  have  been  suflScient.     If  so,  it  is  made  suflScient  by  EUekhzm. 
the  new  rules  without  that  allegation. 

CoLTMAN,  J. — It  is  not  necessary  to  enter  into  the 
question  respecting  the  effect  of  pleading  over.  It  seems 
to  me,  that  as  it  would  have  been  sufficient  to  allege  that 
the  bill  was  presented  in  Liondon,  and  the  rule  having 
prevented  the  venue  being  stated  in  the  body  of  the 
declaration,  the  declaration  must  be  read  as  if  the  venue 
had  been  repeated. 

Maulb,  J. — The  words  of  the  rule  are  ''  The  name  of  a 
coun^  shall  in  all  cases  be  stated  in  the  margin  of  the 
declaration,  and  shall  be  taken  to  be  the  venue  intended 
by  the  plaintiff,  and  no  venue  shall  be  stated  in  the  body 
of  the  declaration,  or  in  any  subsequent  pleading.  Pro- 
vided, thi^  in  cases  where  local  description  is  now  required, 
such  local  description  shall  be  given."  The  meaning  of 
*'  venue"  is,  the  place  where  the  matters  of  hct  mentioned 
in  the  pleadings  are  alleged  to  have  taken  place.  That 
being  so,  the  meaning  of  the  rule  is,  that  the  county 
named  in  the  maigin  shall  be  the  place  where  the  plaintiff 
intended  to  allege,  in  his  declaration,  that  the  matters  of 
fiust  took  place.  If  it  is  immaterial  to  prove  that  those 
&ct8  took  place  in  the  place  named  as  the  venue,  they  need 
not  be  proved;  but  if  material,  they  must.  This  declara- 
ti<»i,  therefore,  alleges  that  the  presentment  took  place  in 
London;  and  if  that  fact  was  material,  and  had  been 
tiaveised,  it  must  have  been  proved. 

Cbb80WBLL,  J. — 1  also  think  that  this  case  must  be 
determined  by  the  rule  of  Court.  The  presentment  being 
a  material  and  traversable  fact,  the  declaration  before  the 
new  rules  would  have  contained  an  allegation  *'  then  and 
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«.^ 


there,"  and  whether  undex  a  ''to  wit"  or  not  makes  no 
But  for  the  rule,  therefore,  there  would  have 
n  allegatioQ  as  would  have  been 
that  rule  renders  the  allegation  unnecessary. 


BoYDELL     difference. 
and  Another    been  such  an  allegation  as  would  have  been  sufficient,  and 

HaBKN£88. 


Rule  dischaiged. 


yC'  ^  <^.^^^' 


TOOMER  V.  GiNGELL. 


Where  tn 
insolvent  has 
obtained  an 
order  under 
/  the  7  &  8  Vict. 
c.  96,  8.  22, 
his  person 
only  ia  pro- 
tected from 
process,  and, 
consequently, 
such  an  order 
IS  no  bar  to 
an  action  for 


LlEBT  for  goods  sold,  for  work  done,  and  upon  an 
account  stated. 

Plea,  amongst  others,  as  to  171  parcel,  &c.j  that  the 
defendant  being  a  trader  within  the  statutes  in  force 
relating  to  bankrupts,  but  owing  debts  amounting  in  the 
whole  to  less  than  300/.,  and  having  resided  for  twelv? 
calendar  months  then  last  past  within  the  Liondon  district 
of  bankruptcy,  before  the  commencement  of  this  suit,  to 
a  debt  existing   wit,  on  the  30th  of  October,  A.  n.  1844,  duly,  and  according 

previous  to  its  ,       -  >,    ,  .       ,  ,  , 

being  made.  to  the  form  of  the  Statute  m  that  case  made,  presented  a 
^.  ^h£^Z'  petition  for  protection  from  process  to  the  Court  of  Bank- 
ruptcy. (The  plea  set  out  the  petition.)  And  the  said 
petition  then  had  annexed  thereto  a  full  and  true  schedule 
of  the  debts,  &c.,  and,  amongst  others,  the  said  sum  of  \7L 
parcel,  &a,  was  stated  and  described  as  a  debt  in  the  said 
schedule;  and  the  name  of  the  plaintiff  was  therein 
described  as  a  creditor,  and  the  said  petition  and  schedule 
were  then  verified  by  an  affidavit,  then  duly  sworn  to  by 
the  defendant;  and  the  said  petition  and  schedule,  with 
the  said  affidavit  annexed,  were  then  duly  filed  in  the  said 
Court,  and  such  proceedings  were  thereupon  had  in  the 
said  Court  of  Bankruptcy,  that  afterwards^  to  wit,  on  the 

26th  of  December,  a.  d.  1844, Fane,  Esq.,  then  being 

one  of  the  commissioners  of  the  said  Court  of  Bankruptcy, 
duly  authorized  in  that  behalf,  by  his  order  in  writuig, 
under  his  hand,  made  in  the  matter  of  the  said  petition* 
accordii^  to  the  form  of  the  said  statutes^  after  recitiiig 


^ 
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that  the  defendant  had  presented  his  petition  for  protection 
from  process  to  the  said  Court,  and  that  the  said  petition 
had  been  duly  filed  in  Court,  and  that  the  defendant  had 
duly  appeared,  and  had  been  examined  touching  his  debts, 
estate  and  effects;  and  that  it  appeared  to  the  said  com- 
missioner that  the  defendant,  by  virtue  of  the  statutes  in 
that  case  made  and  provided,  was  entitled  to  the  protection 
of  his  person  from  being  taken  or  detained  under  any 
process  whatever,  in  respect  of  the  several  debts  and  claims 
thereinafter  mentioned;  a  final  order  was  thereby  made  to 
protect  the  person  of  the  defendant  firom  being  taken  or 
detained  under  any  process  whatever,  in  respect  of  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due 
from  the  defendant  to  the  several  persons  named  in  his 
schedule,  as  creditors,  &c. ;  and  that  the  said  sum  of  172. 
parcel,  &c.,  and  every  part  thereof,  accrued  due  to  the 
plaintiff  before  the  filing  of  his  said  petition:  and  this  the 
defendant  is  ready  to  verify,  &c. 

General  demurrer.  The  points  stated  in  the  margin 
were,  that  it  was  no  answer  to  the  action;  the  order  set 
ferth  in  the  plea  only  protecting  the  person  of  the  defendant 
from  arrest  or  detention  for  the  debts  therein  specified,  and 
being  no  bar  to  an  action  for  the  recovery  of  them. 

ChanueO,  Seijt.,  for  the  demurrer.  The  order  set  forth 
in  the  plea  is  made  under  the  7  &  8  Vict  c  96,  s.  22, 
which  was  passed  to  amend  5  &  6  Vict,  c  116.  By  that 
section  it  is  provided,  '*  that  the  final  order  to  be  made 
under  the  provisions  of  the  said  act,  as  amended  by  this 
act,  shall  protect  the  person  of  the  petitioner  from  being 
taken  or  detained  under  any  process  whatever  in  the  cases 
hereinafter  mentioned."  The  section  then  proceeds  to 
enumerate  the  debts  or  claims  from  which  the  order  was  to 
afford  protection,  and  provides  that  the  final  order  shall 
be  made  in  a  form  specified  in  the  schedule  to  the  act 
On  examining  that  form,  it  wUl  be  found  that  nothing 
is  stated  in  it  except  a  protection  to  the  insolvent's  person. 
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1846.       leaviog  him  still  liable  to  any  proceedings  ia  respect  of  the 

TooMEB     debts  he  may  have  previously  incurred,     [l^mdal^  C.  J. — 

V-  At  common  law,  this  would  not  be  a  valid  plea  to  the  action, 

and  I  cannot  find  any  statutory  provision  which  constitutes 

it  a  good  defence.] 

The  Court  then  called  upon 

Talfourd,  Serjt,  to  support  the  plea.  By  construing 
the  statute  of  the  6  &  6  Vict  c  1 16,  and  the  statute  of 
7  &  8  Vict.  c.  96  together,  they  would  render  the  present 
plea  valid  [Maule,  J.— The  5  &  6  Vict.  c.  116,  s.  10, 
rendered  the  order  therein  mentioned  for  protection  and 
distribution  a  valid  plea  in  bar  of  all  actions  in  respect  of 
claims  to  which  the  order  extended,  but  there  is  no  pro- 
vision in  the  7  &  8  Vict  c.  96,  which  makes  an  order  for 
protection  under  that  statute  a  good  plea  in  bar  of  an  action 
like  the  present]  Should  the  Court  hold  that  the  present 
plea  did  not  constitute  a  defence,  the  efiect  of  the  provisions 
of  the  two  statutes  would  be,  that  now  no  order  could  be 
made  protecting  an  insolvent  in  respect  of  his  after  acquired 
property.  [Mauk,  J. — ^If  the  assignees  do  not  think  proper 
to  take  the  insolvent's  property,  one  does  not  see  why  his 
after  acquired  property  should  not  be  liable.  It  may  have 
been  intended  by  the  Legislature  in  passing  the  later  statute, 
to  omit  the  provision  found  in  the  former  statute,  and  leave 
the  insolvent's  after  acquired  property  liable,  unless  the 
assignees  interfered.] 

Talfaurd,  Serjt,  expressed  a  wish  to  have  further  time 
to  examine  the  provisions  of  the  later  statute,  which  was 
granted  him;  and,  on  a  subsequent  day,  he  intimated  to 
the  Court  that  he  could  find  no  provision  in  the  statute 
which  extended  its  protection  beyond  the  insolvent's  person. 

PsR  Curiam. 

Judgment  for  the  Plaintiff 
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FnvDLEY  V.  Fabquhabson.  ^/ij   3,  CJb  .3j^. 

mSyLES,  Serjty  shewed  cause  against  a  rule  obtained  by  Afemeoofene 

DawUngj  SeijL,  for  reviewing  the  Master's  taxation.   It  was  ^  ^  pi^  \^ 

an  action  on   two  promissory  notes,  and  the  defendant,  JjJ[^  J^^Sued 

who  was  a  married  woman,  pleaded  her  coverture  in  bar.  to  < 

The  plaintiff  joined  issue  on  the  plea,  and,  at  the  trial, 

the  defendant  succeeded  upon  it     On  taxation   it  was 

objected^   that  as  the  defendant  could   not,   as  a  feme 

coverte,  appoint  an  attorney,  she  was  not  entitled  to  any 

costs,   notwithstanding  her  success  on    the   issue.     The 

Master  was  of  opinion,  that  according  to  the  practice  of 

the  Court  of  Common  Pleas,  he  could  not  allow  her  costs, 

and  accordingly  refused  to  make  any  allowance.    This  view 

of  the  Master,  it  was  now  submitted,  was  correct     Being 

a  married  woman,  any  personal  property  of  which  she  was 

possessed  belonged  to  her  husband,  and,  therefore,  she 

sufiered  no  damage  of  which  the  law  could  take  notice. 

[Mavley  J. — But  she  might  have  separate  property.]    That 

did  not  appear  to  be  the  case  in  the  present  instance. 

Besides  being  a  married  woman,  she  would  not  be  bound 

to  pay  costs  supposing  she  failed  at  the  trial,  and,  therefore, 

it  would  not  be  reasonable  that  she  should  be  entitled  to 

receive   them  when    she    succeeded.      [Mauley  J. — The 

plaintiff  has  joined  issue  on  the  plea,  and,  therefore,  why 

should  she   not  be  entitled   to  the  costs  of  proving  a 

marriage  at  Rome  if  it  had  been  celebrated  there.    The 

statute  contiuns  no  exception  in  her  case.     She  may  not 

be  entitled  to  attorney's  costs,  because  she  is  not  permitted 

by  law  to  appoint  an  attorney.]     At  most  she  would  only 

be  entitled  to  costs  out  of  pocket 

DowUng^  Seijt.,  in  support  of  the  rule,  was  stopped  by 
the  Court. 
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1846.  TiNDAL,  C.  J.— It  may  be  xeferred  to  the  Master  to  tax 

the  defendant  such  costs  as  he  in  his  discretion  thinks  she 
ought  to  receive. 

Rule  absolute  accordingly. 


^iT"^^^-  ^^'    ZuLUETA  and  Another  o.  Miller  and  Another. 

Theplaintift  SiR  71  WILDE,  Serjt,  shewed  cause  against  a  rule 
llTagmmlBnt  obtained  by  ChanneUy  Serjt.^  for  setting  aside  the  judgment 
?*dMto**h"iild  ^^*^^  ^"*^  ^®°  signed  by  the  plaintifis  in  this  case,  as  for 
furnish  the  want  of  a  plea.  The  question  was,  whether  a  jdea  pleaded 
a  iteam.eiigine  by  the  defendants  when  under  terms  to  plead  issuably,  was 
^e "tobe ^  ^^  issuable  plea.  It  was  an  action  of  assumpsit,  and  the 
paid  for  by  declaration  stated,  that  by  a  certain  agreement  in  writing, 
payable  at '  made  between  the  defendants  on  the  one  part,  and  the 
^i^ferenoe  plainti£%  on  the  other  part,  and  signed  by  the  plaintifis  and 
*fthewOT?r*  ^^  defendants  respectively,  it  was  agreed  that  the  defend- 
Breach,  that  ants  should  fumish  a  pair  of  direct  acting  steam-«ngines,  of 
engine  was  the  collective  power  of  three  hundred  and  fifty  horses,  of 
b^the'i^c^^  ^^^  ^^  materials  and  workmanship,  fitted  complete,  with 
2?*-.  ^y^^  certain  parts  particularly  described  in  the  declaration,  com- 
non  payment  plete  to  Set  to  work,  for  15,05021,  and,  further,  that  they 
instalm^''  should  Supply  extras  specified,  (or  1640/.,  and  that  the 
^h^itference  ®^P°®^  should  be  Completed,  ready  to  be  put  on  board,  in 
to  the  work       eight  months  firom  the  date  of  the  said  agreement ;  and 

done,according     ,  ,         ,  .     .^      ,       , ,  ,  -  . ,  .       • 

to  the  terms  that  the  plamtifls  should  pay  them  the  said  sums  m  the 
men^  ¥nu^  following  manner,  namely,  one-fourth  part  on  signing  the 
U»ill^**laiL  ^^  agreement,  one-fourth  part  when  the  engines  should 
be  half  finished,  one-fourth  part  when  the  engines  should 
be  ready  to  be  put  on  board,  and  one-fourth  part  when  the 
engines  should  be  completed  on  board.  The  declaration, 
after  stating  mutual  promises,  averred  that  they,  the  plain- 
tifis, did,  on  signing  the  said  agreement,  pay  the  defendants 
one-fourth  part  of  the  said  sum  of  15,05021,  and  they,  the 


TLLl 

and  Another. 
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plaintifbv  at  the  time  when  the  said  engines  onght,  according  1846. 
to  the  said  agreeroent,  to  be  completed,  ready  to  be  put  on  zuujbta 
board,  and  at  the  time  when  they  onght,  according  to  the  •nd  Another 
said  agreement^  to  have  been  completed  on  board  re-  Uium 
spectively,  were  ready  and  willing  to  receive  the  same  on 
board,  and  to  permit  and  allow  the  same  to  be  put  and 
completed  on  board  respectively,  to  wit,  on  board  a  certain 
vessel  then  provided  for  the  reception  of  the  same,  and  on 
board  which  the  defendants  could  and  might  have  put  and 
completed  the  same,  if  they  had  been  ready  to  perform 
the  said  i^greement  on  their  part,  and  their  said  promise ; 
and  the  pbuntiffs  were,  at  all  times  from  the  making  of  the 
said  agreement,  to  wit,  until  the  commencement  of  this  suit, 
ready  and  willing  to  perform  the  said  agreement  on  their 
part,  and  their  said  promise ;  of  all  which  the  defendants 
then  had  notice*  And  the  plaintiflb  stated,  that  after  the 
making  of  the  said  agreement,  and  after  the  date,  though 
eight  months  elapsed  before  the  commencement  of  this 
suit,  yet  the  defendants  disregarded  the  said  agreement  and 
their  promise^  and  did  not,  nor  would,  complete  the  said 
engines;,  nor  were  the  same  completed  ready  to  be  put  on 
board  in  eight  months  from  the  date  of  the  said  agreement, 
or  at  any  other  time,  nor  were  the  same  so  put  on  board. 
The  defendants  having  obtained  time  to  plead  on  the 
usual  terms,  pleaded,  that  although  after  the  making  of 
the  said  agreement  in  the  said  declaration  mentioned,  and 
within  the  said  space  of  eight  months  from  the  date  of 
the  said  agreement,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  the  said  engines  in  the  said  declaration 
mentioned  were,  by  the  defendants,  half  finished,  according 
to  the  terms  and  meaning  of  the  said  agreement,  of  which 
the  plaintifis  then  had  notice;  yet  the  plaintiffs  did  not, 
nor  would  then,  although  they  were  then  requested  so  to 
do  by  the  defendants,  or  at  any  other  time  before  the  com- 
mencement of  this  suit,  pay  to  the  defendants  one-fourth 
part  of  the  said  sum  of  15,050/1,  or  any  part  thereof, 
according  to  the  terms  and  meaning  of  the  said  agreement ; 
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ZULUBTA 

and  Another 

Miller 
•ad  ijiodier. 


but  the  plaintiflb  then  and  thcDce  hitherto  have  wholly 
refiised  so  to  do;  contraiy  to  the  terms  and  meaning  of  the 
said  agreement,  and  of  the  said  promise  so  made  as  afore- 
said. This  plea  could  not  be  considered  as  an  issuable  plea 
within  the  meaning  of  the  defendants'  undertaking.  It  was 
not  a  plea  which  afforded  an  answer  to  the  action,  bat 
merely  stated  matter  which  might  give  the  defendants  a 
right  to  maintain  a  cross  action.  The  plea  merely  disclosed 
a  partial  failure  of  consideration,  which  could  not  operate 
as  a  defence.  The  case  oi  Pcrdage  v.  Cole  [a)  was  a  clear 
authority  to  this  effect.  So  were  those  of  Carpenter  ▼• 
Cres8u>eU{b)\  Stovers  y.  CurUng{c)\  Mattock  y.  Kinfflake{d); 
Mackay  y.  Wood  («).  The  plea,  then,  being  clearly  bad« 
might  be  treated  as  a  nullity.  This  case  was  distinguishable 
from  that  of  Steele  v.  Harmer  and  Others  (/),  because  the 
pleas  there  were  not  clearly  and  necessarily  bad;  the  Court 
there  laid  down  the  rule  *'an  issuable  plea  is  that  which 
puts  the  merits  of  the  cause  either  on  the  fiicts  or  the  law 
in  issue ;  which  will  decide  the  action*  A  plea  may  ulti- 
mately turn  out  to  be  bad,  but  it  is  not  therefore  non- 
issuable, for,  if  it  were,  a  plea  could  not  be  issuable  unless 
it  were  also  a  good  one."  It  was  not  necessary  to  impi:^ 
that  opinion  of  the  Court,  but  it  could  not  be  considered 
as  applicable  to  a  case  like  the  present,  where  the  plea  was 
so  clearly  bad.  In  Staples  v.  Heidsworth  (y),  it  was  held 
that  the  bankruptcy  of  one  of  several  plaindfis^  after  the 
commencement  of  the  action,  is  not  an  issuable  plea.  So 
in  Humphreys  v.  JEarl  of  Waldeyrave  (A)  it  was  held,  in  an 
action  by  the  holder  of  a  cheque,  that  a  plea  slating. the 
consideration  to  have  been  money  won  by  a  third  par^  of 


V  (a)  1  Wms.  Sannd.  319, 1.  6th 
ed. 

^  (6)  4  Biog.  409;  S.  C*  1  M.  Ae 
P.  66. 

/(c)  3  Bing.  N.  C.  366;  S.  C. 
3  Scott,  740. 

•  (d)  10  A.  &  B.  60  s  S.  C.  2  P. 
&  D.  343. 


(e)  7  M.  &  W.  420 ;   S.  C. 
9  Dowl.  278. 

^{f)  14  M,  &  W.  136;  S.  C. 
anUe,  voL  2,  p.  861. 
y\g)  4  Bing.  N.  C.  144 ;  S.  C. 
6  Scott,  432;  6  Dowl.  196. 

(A)  S  Dowl.  76S ;  S.  C.  6  M. 
&  W.  622. 
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die  defendant  at  hazard,  in  a  common  gaming  bouse,  is  not        1846. 
an  issuable  plea.   On  these  groonds,  the  present  rule  ought      zolueta 
to  be  discharged.  ««*  Another 

MiLLBB 

ChanHeU,  Serjt,  in  support  of  the  rule.  In  order  to 
determine  that  the  plea  of  the  defendants  was  bad,  it  was 
neceflsary  to  examine  what  was  the  contract  disclosed  on 
the  fifiKre  of  the  declaration.  It  appeared  from  it,  that  the 
intention  of  the  parties  was,  that  as  the  work  progressed, 
the  defendants  should  be  supplied  with  funds  to  proceed, 
and  that  they  should  not  be  compellable  to  go  on,  unless  the 
instalments  were  regularly  piud  according  to  the  terms  of 
the  contract;  this  was  a  reasonable  construction,  for  it 
might  happen  that  the  work  was  of  such  a  description,  a 
fimcy  work,  for  instance,  that  when  completed,  it  would  be 
unsaleable  to  any  other  person.  It  would  therefore  be  hard 
that  the  defendants  should  be  compelled  to  proceed  with  a 
woik  which  might  ultimately  be  productive  of  a  serious 
loss  to  them  if  they  were  not  supplied  with  the  funds  in  the 
way  proposed.  Whether  this  was  the  right  construction  of 
the  contract  was  a  question  which  the  defendants  had  a  right 
to  propose  for  the  consideration  of  the  Court,  and  to  have 
the  opinion  of  the  highest  tribunal  upon  it  But  if  the 
Court,  on  a  summary  application,  treated  the  plea  as  a 
nullity,  it  would  operate  to  deprive  them  of  that  right 
The  Court  would  not  interfere  in  such  a  way,  unless  the 
plea  was  manifestly  bad,  but  the  iact  of  citing  a  great 
number  of  cases  which  were  not  strictly  applicable,  in 
order  to  prove  it  bad,  shewed  that  it  was  not  clearly  so. 
If  any  fiiir  question  of  doubt  existed  as  to  the  validity  of 
the  plea,  it  was  iENSuable  within  the  meaning  of  the  Judge's 
order.  According  to  the  argument  on  the  other  side,  in 
order  to  constitute  an  issuable  plea,  it  was  necessary  that  it 
should  be  a  good  one.  The  case,  however,  of  Steele  v. 
Harmer  and  Others,  was  a  clear  authority  to  shew  that  that 
was  not  the  case.    That  it  was  not  necessary  to  be  what  is 
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1846.        ordinarily  called  an  answer  on   the  merits,  the  case  of 

ZuLUCTA      WUkhisan  t.  Page  {a)  was  an  authority.   There  it  was  held, 

and  Another   that  in  an  action  for  work  and  labour  as  an  attorney,  a  plea 

Miller       that  no  signed  bill  had  been  delivered  according  to  the 

statute  was  an  issuable  plea.     Tliere  Mauley  J.,  said,  ^'  I 

have  no  doubt  whatever  that  it  is  an  issuable  plea,  and  also 

a  plea  to  the  merits;  fbr,  it  shews  that  the  plaintiff  has  no 

present  right  of  action  against  the  defendant    The  object 

of  the  plea  is,  to  enable  the  defendant  to  avail  himself  of  a 

more  &vourable  mode  of  trial  than  by  inquiiy  before  a  jury. 

Hie  matter  of  the  plea  goes  most  especially  to  the  merits.'' 

On  principle,  therefore,  as  well  as  authority,  the  present 

must  be  considered  as  a  plea  to  the  merits'  within  the 

meaning  of  the  Judge's  order,  and,  consequeiitly,  the  rule 

ought  to  be  made  absolute. 

Cur.  adv.  vulL 

TwDAL,  C.  J.,  now  delivered  the  judgment  of  the 
Court — This  was  a  rule  to  shew  cause  why  the  judgment 
which  had  been  signed  should  not  be  set  aside.  The 
action  was  brought  upon  an  agreement  made  between  the 
plaintifis  and  the  defendants,  whereby  it  Was  agreed  that 
the  defendants  should  furnish  a  pair  of  direct-acting  steam 
engines,  of  the  collective  power  of  350  horses,  with  every 
metallic  part  complete  to  set  to  Work,  for  ISfiSOL^  and 
further,  supply  duplicate  extras  and  stores,'  as  'pet  list 
No.  2,  for  16402.  and  that  the  etigii^es  sbbvild  be  cofn^^Teted 
ready  to  put  on  board  in  eight  months  #om  the  date  of  t!he 
said  agreement;  and- that  the  plain tift  sfaoula  pay  them 
the  said  sums  in  the  following  manner,  namely,  one-fourth 
part  on  signing  the  agreement ;  one-fourth  paA  whto'  the 
engines  should  be  half  finished;  one-fourth  pait  when  the 
engines  should  be  ready  to  be  put  on  board,  and  one- 
fourth  part  when  the  engines  should  be  completed  on 
board.  . 

(a)  7  Scott,  N.  R.  961 ;  S.  C.  6  M.  &  G.  1013 ;  Ante,  vol.  1,  p.  913.  t^ 


and  Another. 
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The  declaration  contained  an  avennent  of  the  payment        1846. 
by  the  plaintiff  of  one-fourth  part  at  the  signing  of  the      zm!mA 
agreement,  and  of  readiness  and  willingness  to  perform  the    «^  Another 
agreement  on  their  part,  and  alleged,  by  way  of  breach,      ifiLLER 
that  the  engines  were  not  completed,  ready  to  be  put  on 
board,  in  eight  months  from  the  date  of  the  agreement,  or 
at  any  other  time,  and  were  not  put  on  board. 

The  defendants  having  obtained  time  to  plead,  on  the 
terms  of  pleading  issuably,  pleaded  that,  although,  after 
makiDg  the  agreement  in  the  declaration  mentioned,  and 
within  the  space  of  eight  months  from  the  date  of  the  said 
agceement,  and  before  the  commencement  of  this  suit,  the 
8ud  engines  in  the  declaration  mentioned  were  by  the 
defendants  half  finished  according  to  the  terms  and  mean- 
ing of  the  said  agreement,  of  which  the  plaintiflb  had 
notice;  yet  the  plaintiffs  did  not  nor  would  then,  although 
requested  so  to  do  by  the  defendants,  or  at  any  other  time 
before  the  commencement  of  the  suit,  pay  to  the  defendants 
one-fourth  part  of  the  said  sum  of  16,050L,  or  any  part 
thereof  according  to  the  terms  and  meaning  of  tlie  said 
agreement;  but  the  plabtift  then  and  from  thenceforth 
wholly  refused  80  to  .do,  contrary  to  the  terms  and  mewiing 
of  the  .said  agreement,  and  of  the  said  promise  so  made  as 
aforesaid, 

The  plaintiflb  thereupon  signed  judgment,  and  upon  the 
present  motion  the  q^u^stion  arises,  whether  the  plea 
pleaded  was  an  issuable  plea  within  the  meaning  of  the 
order  for  time  tq  plead. 

The  plea  objected  to  appears  to  be  pleaded  with  a  view 
to  raise  .the  question  whether  the  defendants  were  bound  to 
complete  and  deliver  the  engines  under  the  agreement,  if 
the  stipulated  payments  were  not  made  by  the  plaintiiSs  as 
the  work  proceeded. 

It  is  not  necessary  for  us  in  the  present  stage  of  the  pro- 
ceedings to  pronounce  an  opinion,  whether  the  plea  in 
question  is  a  good  plea  or  not.    It  is  not  manifestly  a  bad 
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1846.  plea.  On  the  contrary^  it  may  be  thought  to  raise  a  &ir 
ZuLUETA  question  of  doubt  in  matter  of  law,  the  deciaon  of  which 
•nd  Another  ^iU  deteimioe  the  legal  rights  of  the  parties  upon  the 
MiLLfift  merits*  It  was  said  by  the  Court  of  Exchequer,  in  the 
^'  late  case  of  Steele  ▼•  Harmer  {a\  that  *'  an  issuable  plea  is 
that  which  puts  the  merits  of  the  cause  either  on  the  Acts  or 
the  law  in  issue ;  —which  will  decide  the  action.  A  plea  may 
ultimately  turn  out  to  be  bad;  but  it  is  not  therefore  non- 
issuable ;  for,  if  it  were,  a  plea  could  not  be  issuable  unless 
it  were  also  a  good  one."  This  is  in  conformity  with  the  rule 
before  laid  down  in  Mackayy.  fVood{b\  where  it  was  said  by 
Parhe,  B.,  ^*  That  is  to  be  considered  an  issuable  plea,  upon 
which  a  decision  on  demurrer,  or  by  a  jury,  would  determine 
the  action  on  the  merits."  We  think  the  plea  pleaded  in 
the  present  case  does  raise  a  question  of  law  on  which  the 
defendants  are  entitled  to  have  the  deliberate  judgment  of 
the  Court,  and  the  opinion  of  a  Court  of  Error;  and  that 
the  plea  is  calculated  to  bring  the  question  to  a  decision  on 
the  merits,  without  any  unfair  delay  or  embarrassment  of 
the  plaintifis ;  and  we  think,  therefore,  that  we  shall  best 
meet  the  justice  of  the  case  by  following  the  course  adopted 
in  the  above  cited  case  of  Steek  v*  Harmer.  The  rule 
therefore  will  be  made  absolute,  the  costs  to  be  costs  in  the 
cause. 

Rule  absolute  accordingly. 

-/(ii)  14  M.  &  W.  136;  8.  C.  Ante,  vol.  2,  p.  S61.  -^^ 
^  (6)  7  M.  aE  W.  420;  S.  C.  9  Dowl.  278.  -^ 
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1846. 

Eyaivb  v.  Watson  and  Another.  y^    j  cyb^  ^27, 

x^HANNELL^    Serjt^    shewed    cause    against    a    rule  a  trial  wu 
obtained  by  Byles,  Serjt,  which  called  upon  the  plaintiflf  SlJa^Satbii 
to  shew  cause   why  the   Master  should  not  review  his  ofadcfcndint 

•'^     ^  from  the 

taxation  of  the  plaintiff's  costs.     It  was  an  action  on  a  Sammer  to 
charter-party  by  the  owner  against  the  charterers  for  an  twiEe^    Pro- 
alleged  breach,  in  not  shipping  a  cargo  of  guano.     Notice  ^^^JjJSdT*^* 
of  trial  was  given  for  the  summer  assizes  of  1845.    When  »t»yed  on 
the  cause  was  about  to  come  on,  an  application  was  made  debt  and  coats, 
on  behalf  of  the  defendants  to  postpone  the  trial,  on  the  held  that  the 
ground  that  certain  material  witnesses  who^could  prove  ^J^n^jjJ^^. 
misconduct  by  the  captain  were  absent.     An  order  of  nisi  ing  subaistenoe 

.        .  •         1         •  1  M    1  •  •  money  to  a 

pnus  was  made,  postponing  the  trial  until  the  spnng  assizes  material  wit- 
1846,  on  the  payment  of  1000/.  into  Court,  and  the  costs  bjuic'^^^ff, 
of  the  day.     Subsequently  an  order  was  obtained  by  the  ^^m  the  timo 
defendants  to  stay  all  further  proceedings  in  the  action,  on  attendance 
payment  of  the  whole  sum  sought  to  be  recovered,  viz.  therobp«na, 
2536r.,  together  with  the  costs  of  the  action.     When  the  ^^In/die 
parties  came  before  the  Master,  it  appeared  that  the  name  action. 
of  the  captain  of  the  vessel  was  John  William  Jones,  who  J?oig^vf-V-//*p-r^ 
was  about  to  leave  England  on  another  voyage,  and  that 
he  was  a  material  witness  in  favour  of  the  plaintiff.    When 
the  trial  was  postponed,  in  order  to  avoid  detaining  him 
fi>r  so  long  a  period  as  until  the  spring  assizes,  the  plaintiff 
obtained   an  order   to  examitie   the   witness  under   the 
'  1  Wm.  4,  c  22,  s.  4,  before  he  left  the  country.     On  con- 
sideration, however,  and  by  the  advice  of  counsel,  it  being 
considered  more  beneficial  to  the  plaintiff  that  the  captain 
should  be  examined  viva  voce  at  the  trial,  it  having  been 
intimated  that  his  conduct  would  be  attacked,  the  order  for 
his  examination  pursuant  to  the  statute  was  abandoned, 
and  the  witness  detained  down  to  the  time  when  the  pro- 
ceedings in  the  cause  were  stayed.     The  Master  allowed 
the  pluntiff  the  sum  of  972.  14^.  2d.  for  the  period  of  this 
witness's  detention,  being  the  residue  after  deducting  the 
VOL.  IV.  o  D.  &  L. 
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184^       sam  of  77.  *Is.  received  by  him  at  the  time  he  was  served 


^ 


Etans       ^*^  ^^  subpoena,  and  which  was  at  the  rate  of  7*.  a  day 
«•  from  the  5th  of  May,  1845,  when  he  first  attended  pur- 

and  AnotlMr.  suant  to  his  subpcena,  until  the  time  when  the  order  to 
stay  the  proceedings  was  obtained,  in  the  whole  amounting 
to  a  period  of  about  three  hundred  days.  To  this  allowance, 
objection  was  made  on  behalf  of  the  defendants,  and  it  was 
shewn  that  the  captain  had,  during  the  period  in  question^ 
worked  at  the  docks ;  but  this  it  appeared  had  been  quite 
voluntary  on  his  part,  and  he  had  received  no  remuneration 
for  his  labour*  It  was  in  respect  of  the  allowance  so  made 
that  the  present  rule  was  obtained.  It  was  now  contended 
that  the  Master  was  quite  correct  in  allowing  the  sum  in 
question,  and  which  was  much  less  than  had  been  actually 
paid  by  the  plaintiff  to  the  witness;  for  it  appeared  by 
affidavit  that  the  sum  actually  paid  to  the  witness  was 
150/.  4«.  2d.  In  Lonergan  v.  The  Boyal  Exchange  Auurance 
Company  (a),  it  was  held  that  a  successful  party  was  entitled 
to  the  expense  of  detaining  a  foreign  witness  in  this  country 
to  await  the  trial  of  a  cause,  although  he  might  have  been 
examined  upon  interrogatories.  So  in  Mount  v.  Larkmt  (ft), 
the  Court  allowed  subsistence  money  to  the  master  of  a 
ship  insured,  who  was  a  material  witness,  fix)m  the  time  of 
his  being  served  with  his  subpoena  down  to  the  time  of  the 
trial,  although  the  witness  resided  in  England,  and  was  not 
examined*  And  in  Berry  v.  Jhrati  (c),  where  a  sea&rii^ 
man  remained  in  this  countxy  in  order  to  give  evidence  in 
a  cause,  it  was  held,  that  on  taxation  the  Master  was 
justified  in  allowing  him  subsistence  firom  the  service  of 
the  writ  until  the  trial  The  case  of  fFhiie  y.  Brazier  (d) 
was  distinguishable.  There,  the  master  of  a  vessel  had 
been  detained  as  a  necessary  witness,  and  the  Master 
disallowed  on  taxation  a  sum  of  7L  per  month  for  wages, 

y   (a)  7  Bing.  725 ;  S,  C.  6  M.  y(fi)  1  B.  &  C.  276;  S.  C.  2  D. 

&  P.  447 ;  1  Dowl.  223.  &  R.  424. 

/^  (6>  8  Bing.  195 ;  S.  C.  1  M.         (d)  3  Dowl.  499. 

&  Scott,  357 ;  1  Dowl.  262.  < 
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to  whicb,  if  he  had  sailed^  he  would  have  been  entitled ; 

bat  he  allowed  the  witness  the  expenses  of  his  living 

here,  and  his  travelling  expenses.     That  case,  therefore, 

might  be  considered  as  an  authority  in  support  of  the    md  AiiodMr. 

Master's  taxation  in  the  present  case. 

Byks^  Serjt.,  in  suj^rt  of  the  rule.    No  case  decided 

that  the  plaintiff  was  bound  to  examine  his  witness  in 

pursaaooe  of  the  statute,  but  the  plaintiff  here  had  obtained 

an  order  for  that  purpose,  and  there  was  no  reasonable 

ground  for  not  proceeding  in  pursuance  of  it.  [Matde^  J.-^ 

The  defendants,  it  appears,  had  shewn  an  intention  to 

impugn  the  character  of  the  Master.     If  this  was  done, 

the  plaintiff  could  have  no  means  by  the  production  of  the 

Master's  written  examination,  to  answer  the  isaputatioDs 

which  might  be  cast  upon  the  witness.    The  only  question 

is,  whether  the  amount  allowed  for  the  subebtence  of  the 

witness  is  reasonaUe.]  The  cases  otLanerffon  v.  The  Royal 

ExchoMffe  Anurance  Company  and  Mount  v.  Larktns  were 

not  authorities  in  favour  of  the  plaintiff,  because  the  facts 

on  which  the  decision  of  the  Court  proceeded  had  arise^n 

before  the  1  Wm.  4,  a  22.    At  that  time,  the  only  mode 

of  examining  a  witness  on  intnrogatories  was  under  the 

anthorityofaCourtdf  Equity  or  by  consent:  and  the  Court 

would  not  compel  a  par^  to  haye  recourse  to  that  tribunal 

fiv  its  assbtance.     But  since  the  passing  of  that  statute, 

either  party  might  apply  to  a  Judge  or  to  the  Court,  in 

order  to  obtain  an  order  for  the  examination  of  witnesses, 

by  interrogatories  or  otherwise,  before  the  officer  of  the 

Court,  when  they  were  about  to  leave  the  country.    Here 

no  objection  had  been  made  on  the  part  of  the  defendants 

to  the  examination  of  the  captain  before  the  Master,  nor 

was  any  arrangement  made  that  he  should  not  be  so 

examined,  after   the  cause   had   been  postponed.     The 

expense  of  detaining  the  witness,  therefore,  was  perfectly 

voluntary  and  unnecessary  on  the  part  of  the  plaintiff. 

o  2 
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1 846.  TiNDAL,  C.  J. — This  is  an  action  brought  for  the  recovery 

EvInb        ^^  ^  large  sum  of  money,  in  which  the  defendants  having 
^  ^'  applied  for  the  postponement  of  the  trial,  obtained,  upon 

and  Another,  terms,  an  order  for  that  purpose.  They  have  since  paid  the 
sum  for  which  the  action  was  brought,  and,  so  far,  have 
admitted  their  liability.  It  cannot  be  wondered  that  the 
plaintiff  should  have  taken  care  to  insure  the  attendance  of 
his  witnesses  on  the  trial,  in  order  that  he  might  succeed 
in  recovering  what  was  due  to  him ;  and  the  putting  off 
the  trial  was  a  favour  conferred  on  the  defendants,  as  to  the 
policy  of  which  the  defendants  should  have  seen ;  still  it 
would  have  been  very  different  had  it  appeared  that  the 
plaintiff  had  incurred  any  wanton  expense ;  but  that  is  not 
so  in  the  present  case,  for  it  would  seem  that  he  took  the 
opinion  of  counsel,  and  they  thought  it  would  be  advisable 
for  him  to  detain  the  witness  here.  And  it  appears,  more- 
over, by  the  affidavits,  that  the  defendants  meant  to  attack 
the  character  of  the  witness,  and,  therefore,  the  plaintiff 
was,  I  think,  well  warranted  in  keeping  the  witness  in  this 
country,  and  the  Master  did  right  to  allow  this  sum  in  the 
taxation. 

CoLTMAN,  J. — ^I  think  that  the  Court  ought  to  grant  all 
reasonable  expenses,  and,  upon  looking  at  all  the  circum- 
stances of  this  case,  it  seems  to  me  that  the  witness  should 
have  been  kept  to  be  produced  at  the  trial,  especially  after 
the  plaintiff  had  notice  that  his  credit  was  about  to  be 
disputed. 

Maule,  J. — ^It  cannot  be  laid  down  as  a  general  nile  in 
all  cases,  that  where  a  witness  may  be  examined  in  open 
Court,  the  party  calling  him  may  charge  the  expense  of 
keeping  him  here  in  this  country ;  but  the  party  should  be 
allowed  to  exercise  a  bona  fide  judgment  as  to  whether  it 
would  be  requisite  to  keep  such  a  witness  or  not  Now,  it 
appears  to  me,  in  this  case,  that  it  would  have  been  unwise 
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if  the  plaintiff  had  not  kept  the  witnefls  for  the  trial;  and^        1846. 
dieiefore^  the  power  to  examine  the  witness  on  inter-     ^^^^^  ' 
rogatories  is  immaterial,  and  beside  the  question.    The  ^^ 

patting  off  the  trial  was  at  the  request  of  the  defendants;    and  Another. 
and  it  is  unreasonable,  I  think,  Uiat  the  plaintiff  should 
not  be  allowed  this  expense,  which  he  has  incurred  in 
consequence. 

Crb88Weli^  J. — ^I  am  of  the  same  opinion.  My  Brother 
Byle$  doubted  i^  in  any  case,  the  Court  had  allowed  sub- 
dstence  money  to  a  witness  for  so  long  a  time.  In  Berry 
Y.  PraU{a)^  the  Master  had,  on  taxation  of  costs,  allowed  the 
witness  a  subsistence  from  the  service  of  the  writ  until  trial, 
and  the  Court  said  that  it  was  quite  proper.  I  therefore 
take  it,  that  the  allowance  would  be  quite  as  a  matter  of 
couise,  but  for  the  state  of  circumstances  arising  from  the 
postponement  of  the  trial  to  the  next  assizes.  That,  how* 
ever,  was  occasioned  to  assist  the  defendants;  and  it  would 
be  hard  if  we  were  to  construe  the  power  given  by  the  act 
to  examine  on  intem^atories,  so  that  the  plaintiff  should 
not  have  the  liberty  to  elect  which  course  to  pursue.  In 
the  present  case  I  have  not  the  least  doubt,  that  in  the 
course  adopted,  the  plaintiff  exercised  a  proper  discretion. 

Rule  discharged,  with  costs, 
•^(a)  1  B.  &  C.  276 ;  S.  C.  2  D.  &  R.  424. 

SmvEKiNG  and  Another  t>.  Dutton.  J'c^  ^.c/3,^3/. 

Assumpsit.    The  declaration  stated  that  the  plaintiffs,  Declaration 
at  the  request  of  the  defendant,  agreed  to  supply  the  agreement 
defendant,  and  the  defendant  ordered  of  the  plaintifis  ^MTOmnurted 

that  the  plain- 
tiffs should 
■apply,  and  the  defendant  receive,  certain  hales  of  woo1»  and  alleging  as  a  breach  the  refusal 
of  the  defendant  to  receiTe ;  plea,  that  the  wool  contracted  for  was  to  be  according  to  sample, 
hut  the  wool  tendered  was  interior  to  the  sample :  Htld,  on  special  demurrer,  that  the  plea  wu 
not  bad,  as  amounting  to  non  assumpsit..  ^*^  /m^ 
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^^ V ' 

SiBFEKING 

and  Another 

V. 

I>irrroN. 


divers  large  quantities  of  wool,  to  be  purchased  bj  him 
upon  certain  terms,  that  is  to  say,  one  hundred  and  thirty- 
one  bales  at  2«.  7dL ;  and  in  consideration  thereof,  and  that 
the  plaintiffs,  at  the  like  request  of  the  defendant,  then 
promised  the  defendant  to  deliver  the  said  quantities  of 
goods  to  the  defendant,  according  to  the  said  contract; 
the  defendant  then  promised  the  plaintiflb  to  accept  the 
said  goods,  and  to  pay  for  the  same  according  to  the  terms 
of  the  said  contract  The  declaration  then  ayerred  that 
the  plaintifis  had  been  always  ready  and  willing,  and  after^ 
wards,  to  wit,  &c.,  tendered  and  offered  to  deliver  the  said 
goods  to  the  defendant,  according  to  the  terms  of  the  said 
contract,  &c. ;  yet  the  defendant  would  not  accept  the  said 
goods. 

Plea:  that  at  the  time  of  the  defendant  ordering  the 
said  quantities  of  wool  and  making  the  said  promise,  as  in 
the  said  first  count  alleged,  the  plaintifis  produced  and 
shewed  to  the  defendant  a  certain  sample  of  the  said  wool, 
and  then  promised  the  defendant  to  deliver  the  said 
quantities  of  wool  to  the  defendant,  and  that  the  whole  of 
the  said  quantities  of  wool  were,  equal  in  quality  and 
description  to  the  said  sample,  and  the  defendant  then 
ordered  the  said  quantities  of  wool,  and  made  the  said 
promise,  as  in  the  said  first  count  mentioned,  on  the  feith 
and  terms,  and  in  consideration  of  the  promise  of  the 
plaintifis,  and  not  otherwise ;  but  that  the  said  quantities 
of  wool,  at  the  time  when  they  were  so  offered  and 
tendered  for  delivery  by  the  plaintifls,  as  in  the  said  first 
count  mentioned,  were  not  equal  in  quality  and  description 
to  the  said  sample,  but,  on  the  contrary  thereof  the  same 
were  of  a  very  inferior,  and  bad,  and  indifierent  quality 
and  description,  and  of  much  less  value,  and  of  no  use  or 
value  to  the  defendant;  whereupon  and  wherefore  the 
defendant  then  refused  to  accept  the  said  wool,  or  pay 
for  the  same,  as  he  lawfully  might,  &c.    Verification. 

Special  demurrer,  on  the  ground  that  the  plea  amounted 
to  the  general  issue. 
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DamUnfff  Seijt,  in  support  of  the  demurrer.  The 
defendant's  plea  in  the  present  case  onlj  stated  fiu^ts  which 
might  be  given  in  evidence  under  the  plea  of  non  assumpsit* 
Ihe  plaintiflb»  in  dieir  declaration^  set  forth  a  contract  for 
the  sale  of  a  quantity  of  wool  generally,  and  the  plea  alleged 
that  the  omtracC  was  for  the  sale  of  wocd  of  a  certain 
description,  to  be  ascertained  by  compariscm  with  the 
sample;  the  defendant,  therefiwe,  set  up  one  contract 
which  was  ineonsistent  with  the  other,  and,  therefore, 
according  to  the  cases,  it  amounted  to  non  assumpsit. 
Thus  in  Morgan  and  AnOfker  v.  PAnr  {a\  in  assumpsit, 
a  pka  whidi  in  answer  to  the  contract  declared  on,  sets  up 
another  contract  incompatible  with  it,  was  held  to  be  bad, 
as  amounting  to  the  general  issue.  So  in  Nash  v.  Breeze  (ft), 
the  Comt  of  Exchequer  held  a  [dea  qualifying  a  contract 
stated  in  the  declaration,  and  introdudng  a  new  stipulation 
into  it,  to  be  bad,  as  amountii^  to  the  general  issue, 
although  it  only  set  out  what  was  the  actual  agreement 
between  the  parties;  and  in  JSeaA  and  Others^.  Durant{c\ 
the  Court  disallowed  two  pleas,  on  the  ground  that  they 
amounted  to  the  general  issue,  because  they  sought  to 
shew  that  the  real  contract  between  the  parties  contained 
additional  terms  to  those  set  forth  in  the  declaration. 
Those  cases  were  aifthorities  to  shew  that  the  present  plea 
\  bad  on  the  ground  stated  in  the  special  demurrer* 


1846. 
^ V ' 

SlBYBKIllO 

aadAnothir 
Donoii; 


Channell^  Serjt,  in  support  of  the  plea.  In  the  present 
case  a  contract  did  exist  between  the  parties  which  the 
defendant  was  not  desirous  of  denying,  but  which  he 
wished  to  avoid.  In  doing  this  a  difficulty  was  imposed 
on  him  by  the  language  of  the  pleading  rule  of  Hilary 
Term',  4  Wm.  4,  which  provided  that  '^  the  plea  of  non 
assumpsit  shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matters  of 
fikct  firom  which  the  contract  or  promise  alleged  may  be 

./(a)  3  Bing.  N.  C.  457 ;  S.  C.      11  M.  &  W.  352. 
4  f^eM,  230.  y  (c)  Ante,  vol.  1,  p.  571  j  S.  C. 

y  (h)  2  DowL  lOlfi,  N.  S. ;  S.  C.      12  M.  &  W.  438. 
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1846,  implied  by  law.*  [Mauk,  J. — Does  not  the  contract  in  the 
SiEVBKiNG  declaration  mean  wool  of  an  ordinary  merchantable  quality, 
tod  Another  and  is  not  that  inconsistent  with  the  allegations  in  the  plea? 
DcTTTON.  Cre$9wel^  J. — ^In  Parker  v.  Palmer  (a),  the  declaration  was 
for  rice  bargained  and  sold  according  to  certain  conditions 
of  sale  of  the  East  India  Company,  and  the  proof  was,  that 
besides  these  conditions,  the  rice  was  sold  per  sample. 
There,  the  Coart  held  that  this  was  no  variance,  because 
the  words  "  per  sample"  were  not  a  matter  of  description 
of  the  commodity  sold,  but  a  collateral  engagement  that  it 
should  be  of  a  particular  quality.  That  case  would  tend 
to  shew  that  the  defendant  could  not,  under  the  plea  of 
non  assumpsit,  give  in  evidence  the  warranty  that  the  wool 
should  be  according  to  the  sample,  if  the  contract  was  for 
the  sale  of  specific  bales  of  wool.  Mauk,  J. — ^If  the 
defendant  took  issue  on  the  tender,  the  plaintiffs  could  not 
prove  it  without  shewing  a  tender  of  the  goods  ordered. 
Coltman^  J. — The  declaration  here  is  consistent  with  this 
being  a  contract  for  the  sale  of  specific  bales  of  wool  If  it 
is  so  construed,  then  the  case  oi  Parker  v.  Poilm^  applies.] 

DawKnff,  Seijt.,  replied. 

TiNBAL,  C.  J. — It  would  have  been  better  for  the 
plaintifis  to  have  joined  issue.  The  question  is,  whether 
the  promise  set  up  in  the  plea  is  incompatible  with  the 
contract  alleged  in  the  declaration. 

The  Court  consulted  for  some  time. 

TiNBAL,  C.  J. — If  the  plea  had  been  incompatible — 

DawUnffy  Seijt,  prayed  leave  to  amend. 

CoLTMAN,  J. — You  are  just  in  time. 

i«ave  to  amend  (i). 
/(a)  4  B.  &  A.  387.  {b)  See  Cross  v.  Bartlett,  3  M.  &  P.  637. 
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TUBNKR  V.  BbOWNB. 

JJECLARATION  in  debt  for  money  had  and  received^  Declaration 

1  1  for  money  bad 

and  upon  an  account  stated.  ,nd  receiTed. 

Plea:  that  after  the  accmiog  of  the  causes  of  action  in  ^^j^|^ 

the  declaration  mentioned,  and  before  the  commencement  granted  an 

of  this  suit,  to  wit,  on,  &a,  the  defendant  sealed  and  satisfaction  of 

delivered  a  certain  indenture  in  writing,  made  between  the  ^^^]]  ^lupu. 

defendant  of  the  first  part,  and  the  pluntiflPof  the  second  cation,  that 

*^     ^  '^  the  deed  was 

part,  and  one  T.  E.  Weston  of  the  third  part,  by  which,  not  duly  en. 

after  reciting  (amongst  other  things)  that  the  defendant  had  Iq  an  action 

contracted  with  the  plaintiff  for  the  absolute  sale  to  her  of  ^^^^^^f^ 

one  annuity  or  clear  yearly  sum  of  308/.,  to  be  paid  to  the  «iiinity,.the 

!..«.,  ,     .    .  ,         .  ,     .  defendant 

plaintin^  her  executors,  admimstrators,  and  assigns,  during  pleaded  the 

the  life  of  the  defendant,  in  manner  and  form  as  therein  ^l  tblTthlT^' 

menuoned,  the  defendant  did  give,  grant,  and  confirm  unto  ^**"^^*!*^ 

the  plaintiff,  her  executors,  administrators,  and  assigns,  one  and  Toid,  and 

annuity  or  clear  yearly  sum  of  308^,  to  be  yearly  issuing^  discontinued : 

payable,  had,  received,  and  taken  by  the  plaintiff  upon  ^tca^n**" 

certain  lands  therein  more  particularly  mentioned,  and  «uweredthe 

which  said  writing  obligatory  the  defendant  then  delivered  shewed  that 

to  the  plaintiff,  and  the  plaintiff  then  accepted  and  received  become  null 

the  same  of  and  fiK>m  the  defendant,  in  full  satisfiiction  and  f/odanttTaet, 

diBcharee  of  all  the  said  several  debts  and  causes  of  action  and  conse- 

,  ,  .  quently,  the 

in  the  declaration  mentioned,  and  of  all  damages  by  the  plaintiff  might 

plaintiff  sustained  by   reason  of  the   detention   thereof.  ^jdentTon 

Verification.  ^^  **»«  •nauMj. 

Replication,  that  the  said  indenture  was  made  and 
entered  into  by  and  between  the  defendant,  the  plaintiff, 
and  the  said  T.  E*  Weston,  after  the  passing  of  the  statute 
53  Geo.  3,  c.  141 ;  and  that  the  said  annuity  in  the  said 
indenture  mentioned,  was  granted  by  the  defendant  to  the 
t>laintiff  upon  and  for  a  pecuniary  consideration  in  that 
behalf;  and  that  the  said  indenture  was  made  and  entered 
into  by  and  between  the  defendant  and  the  plaintiff,  and 
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1846.       the  said  T.  E.  Westoot  for  the  said  pecuniary  considenition 
^;jJJ[JJ^    by  the  plaintiff  so  given  and  paid  to  the  defendant  in  that 
V.  behalf  as  aforesaid,  and  that  no  memorial  of  the  said 

indenture  was  enrolled  in  the  High  Court  of  Chancery 
within  thirty  days  after  the  exeeotiw  tha:eo^  according  to 
the  direction  of  the  said  statute;  and  that  afterwards^  and 
after  the  expiration  of  thirty  days  from  the  execution  of 
the  said  indenture,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &&,  a  laige  sum  of  money,  to  wit,  the  sum 
o^  &c.,  of  the  said  annuity  (for  two  years  and  a  half  fol- 
lowing the  date  of  the  said  indenture)  became  due  and 
payable  from  the  defendant  to  the  plaintifl^  and  that  pay- 
ment thereof  was  duly  demanded  by  the  plaintiff  of  the 
defendant,  who  then  refused  to  pay  the  same.  The 
replication  then  stated  the  proceedings  in  an  action  brought 
by  the  plaintiff  against  the  defendant,  on  the  annuity  deed, 
to  recover  the  money  so  due  and  owing  in  respect  of  the 
said  annuity,  in  which  action  the  defendant  had  pleaded 
thai  no  memorial  of  the  said  indenture  of  annuity  was 
enrolled  in  the  Court  of  Chancery  within  thirty  days  after 
its  execution.  The  replication  having  then  identified  the 
indenture  in  the  pleas  and  declaration  mentioned  as  being 
one  and  the  same,  and  void  in  consequence  of  the  non 
enrolment  of  the  memorial,  alleged,  that  the  plaintiff,  in 
consequence  of  the  same  plea,  elected  that  die  etid 
indenture  should  be  null  and  void,  as  pleaded  by  the 
defendant,  and  accordingly  discontinued  her  said  action. 
Verification. 

Special  demurrer,  assigning  (amongst  other  grounds  of 
demurrer)  that  the  annuity  having  been  admitted  to  have 
been  taken  in  satis&ction,  could  not  be  denied  by  matter 
ex  post  facto^  and  that  the  replication  was  an  aigumentative 
denial  of  the  accord  and  satisfection  pleaded  by  the  de- 
fendant; and  that  the  replication  should  either  have 
traversed  such  accord  and  satisfection,  or  have  new 
assigned;  and  that  the  annuity  was  not  sufficiently  shewn 
to  have  been  avoided. 
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ChanneU^  Seijt  (with  whom  was  Pearson)  in  support  of       1846. 
the  demurrer.     The  declaration  being  to  recover  the  con-      turner 
sideration  money  for  granting  the  annuity,  the  plaintiflF  *• 

could  not  be  entitled  to  succeed  without  shewing  a  total 
failure  of  consideration,  and  this  could  not  be  shewn  until 
the  grantor  had  elected  to  vacate  the  annuity.  That  waa 
the  result  of  the  case  of  Cawper  v.  Godmand(a).  There,  in 
an  acdon  for  money  had  and  received,  to  recover  the  con- 
sideration money  of  a  void  annuity  which  had  been  granted 
more  than  six  years  before  the  action  was  brought,  but 
which  was  treated  by  the  grantor  as  a  subsisting  annuity 
within  that  period,  although  subsequently  avoided  at  his 
instance,  the  Court  held  that  the  Statute  of  Limitations 
did  not  begin  to  run  mitil  the  annuity  had  been  avoided. 
The  case  of  ChttrehiB  v.  Bertrand{b)  was  to  the  same  eSecL 
In  both  cases  it  was  also  held  that  the  vacating  the  annuity 
had  no  relation  to  the  time  of  granting  it.  The  proper 
course,  therefore,  for  the  plaintiff  to  adopt  was  to  traverse 
the  acceptance  of  the  annuity  deed  in  satisfaction,  as  by 
the  acceptance  of  the  deed  of  annuity,  the  original  cause 
of  action  had  been  determined,  tf  the  plaintiff  prc^K)sed 
to  contend  that  she  had  a  different  cause  of  action,  she  should 
have  new  assigned.  The  plaintiff  here,  by  her  replication, 
admitted  the  acceptance  of  the  deed  in  satisfaction,  and 
the  statement,  therefore,  in  the  replication  that  no  fruits 
had  accrued  fiom  that  deed,  could  not  destroy  the  effect  of 
the  acceptance  in  satis&ction.  In  Sard  v.  Hhode$  (c)  in  an 
action  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change, the  defendant  pleaded,  that  after  the  bill  became  due, 
the  drawer  delivered  a  promissory  note  of  a  greater  amount 
than  the  bill  to  the  plaintiff,  which  was  accepted  by  him  in 
foil  satisfaction  and  discharge  of  the  bill  The  plaintiff 
replied  that  the  note  was  not  paid  when  due,  and  the  Court 


^ 


//. 


(a)  9  BIng.  748 ;  S.  C.  3  M.  &      &  D.  548. 


Scott,  219.  (c)  1   M.  &  W.   153;   S.  C. 

yXd)  3  Q.  B.  568 ;  S.  C.  2  G.      4  Dowl.  743. 
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1846.  there  held,  that  the  plaintiff  having  accepted  the  note  in 
TcTBNEa  ^^^^  satisfaction  and  discharge  of  the  bill,  he  could  not  sue 
upon  the  latter  security.  [^CressweUj  J. — In  that  case,  the 
security  substituted  by  the  defendant  for  the  prior  one  still 
remained  available  to  the  plaintiff;  but  here,  the  security  is 
null  and  void.] 

Tcdfaurd,  Serjt,  (with  whom  was  OgU)^  contra.  The 
effect  of  the  plaintiff's  replication  was  not  to  deny  the 
existence  of  an  instrument  which  was  in  form  an  annuity 
deed,  or  to  state  matter  subsequent  to  its  execution  which 
avoided  it;  but  while  it  admitted  the  acceptance  of  the 
deed,  it  shewed  that  by  the  act  of  the  defendant  that 
security  had  become  of  no  avail,  and,  consequently,  sus- 
tained the  declaration  which  was  to  recover  the  original 
consideration.  Unless  the  plaintiff  shewed  by  the  repli* 
cation  that  the  grantor  by  his  act  had  avoided  the  annuity, 
she  could  have  no  right  to  recover  as  on  a  failure  of 
consideration;  Scurfield  v.  Chnoland {a).  In  Davis  v. 
Bryan  (i),  where  an  annuity  was  regularly  paid,  down  to 
the  time  of  the  grantee's  death,  but  no  memcMial  of  the 
grant  of  the  annuity  was  enrolled,  it  was  held  that  the 
executrix  of  the  grantee  could  not  on  that  ground  insist 
that  the  contract  was  void,  and  recover  the  consideration 
money  paid  for  the  annuity.  The  case  of  Waters  v.  Man-* 
seU{c)  proceeded  on  the  same  principle;  so  also  did 
Hoggins  v.  CoaJtes  {d).  The  replication,  therefore,  properly 
disclosed  the  facts  which  shewed  her  to  have  a  right  of 
action.  In  order  to  render  them  available,  no  other  mode 
of  pleading  could  be  adopted* 

.    TiNDAL,  C.  J. — After  the  best  consideration  I  can  give 

/  (a)  6  East,  241 ;  S.  C.  2  Smith,         (c)  3  Taunt.  56. 
332.  (d)  1  Dav.  &  M.  433 ;  S.  C. 

X(6)  6  B.  &  C.  661 ;  S.  C.  9  D.  ^6  Q.  B.  432. 
&  R.  726. 
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to  this  case^  I  think  the  plea  does  not  shew  any  real  satis-       1846. 

fiction;  and  that  the  replication  shews,  that  by  the  default      tuiw^ 

or  act  of  the  defendant  himself,  the  annuity  deed  became  *• 

•^  BmowNX. 

no  annuity  deed  at  alL     He  has  no  right,  therefore,  to  say 

to  the  plaintiff,  you  have  accepted  in  satisfaction  that  which^ 

by  my  act,  is  no  deed  at  alL     There  must,  therefore,  be 

judgment  for  the  plaintiff 

CoLTicAN,  J.,  and  Cbesswbll,  J.,  concurred. 

Judgment  for  the  Plaintiff. 


HoLUBR  V,  Laitbib,  and  Others.  ^^^  ^,  ^3^  ssj^. 

JaYLESy  Serjt,  shewed  cause  against  a  rule  obtained  by  Under  a  fi.  ft. 

Channell,  Seijt,  which  called  upon  the  plaintiff  to  shew  J^m.,  tfe 

cause  why  the  proceedings  in  this  action  should  not  be  jJ^^j^^^JS^IJ^ 

stayed.   It  was  an  action  of  trespass,  and  the  circumstances  of  H.,  who 
.  *  1  •     •iw  '"*  •  lodger 

under  which  it  arose  were  these: — ^The  present  plamtiff  in  the  house 
was  a  lodger  in  the  house  of  a  person  named  Maggi,  and  Ihere  leked 
a  writ  of  fieri  facias  having  issued  out  of  the  Court  of  n^dmed^ 
Exchequer  against  the  latter,  at  the  suit  of  a  person  named  them,  and  the 
Todd,  the  sheriff  entered  the  apartments  of  the  former  to  the  Court 
and  seized  certain  goods  there.      The  plaintiff  claimed  outof%hicr* 
them  as  hers.     The  sheriff  then  applied  under  sec  6,  of  f**®^^?* 
1  &  2  Wm.  4,  c.  68,  (the  Interpleader  Act)  for  relief,  and  relief  under 
accordingly  thb  order  was  made  by  Mr.  Justice  CressweU: —  c.  68,  s,  6,'  '  "^ 
«  Todd  V.  itfoyyi.— Upon  hearing,  &c.,  I  do  order,  that  Jieadl"  Act), 
upon  payment  of  the  sum  of  30/.  into  Court  by  the  said  An  issue  was 
claimant,  within  a  week  from  this  date,  or  upon  her  giving  try  the  right 

to  the  ^oods, 
and  in  it  H. 

Bococeded.  H.  afterwards  brought  an  action  of  trespass  in  this  Court  for  entering  the  apartment. 

The  Court  refused  to  stay  proceedinffs  in  that  action,  as  the  order  made  in  the  Ezcheouer  in 


formed 


the  action  there  only  aflTected  tbe  gi 
the  subject  of  the  latter  action. 

SenMtt  that  if  the  Interpleader  order  did  extend  to  such  a  case,  the  proper  course  was  for  the 
sberiff  to  apply  to  the  Court  of  Eiehequer. 
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within  the  same  time  security  to  the  siitls&ctioa  of  Mie  of 
the  Masters  for  the  payment  of  the  same  amount  by  the 
said  claimant,  according  to  the  directions  of  any  rule  <^ 
Court,  or  Judge's  order,  to  be  made  herein,  and  upon 
payment  to  the  said  sheriflF  of  Middlesex  of  the  possession 
money,  from  this  date,  the  said  sheriff  do  withdraw  from 
the  possession  of  the  goods  and  chattels  seized  by  him, 
under  the  writ  of  fi.  fa.  issued  herein.  And  I  do  further 
order,  that  unless  such  payment  shall  be  made,  or  such 
security  be  given  within  the  time  aforesaid,  the  said  sheriff 
do  proceed  to  sell  the  said  goods  and  chattels,  and  pay  the 
proceeds  of  the  sale  after  deducting  the  expenses  thereof, 
and  the  possession  money,  from  this  date,  into  Court  to 
abide  further  order  herein.  And  I  do  frirther  order,  that 
the  parties  do  proceed  to  the  trial  of  a  feigned  issue  in  the 
Court  of  Exchequer,  in  which  the  claimant  shall  be  plain- 
tiff, and  the  said  execution  creditor  shall  be  defendant; 
and  that  the  question  to  be  tried  shall  be,  whether  the 
goods  at  the  time  of  the  seizure  were  the  property  of  the 
claimant''  The  issue  therein  directed  was  accordingly 
tried,  and  the  plaintiff  succeeded.  In  the  order  of  Mr. 
Justice  CressweU  there  was  the  usual  reservation  as  to 
costs  and  other  matters  until  after  the  trial  of  the  issue. 
An  application  was  accordingly  made  at  Chambers  to 
Mr.  Boron  Platty  who  made  the  following  order: — ''  Todd 
V.  MaggL — Upon  reading,  &c.,  I  do  order  that  the  sum 
of  30Z.  paid  into  Court  in  this  cause,  pursuant  to  the 
order  of  the  Honourable  Mr.  Justice  CrestweJl^  dated,  &&, 
be  paid  out  of  Court  to  Mary  HoUier,  the  claimant  in  the 
said  order  named,  or  her  attorney ;  and  that  the  defendant 
pay  to  the  said  Mary  Hollier  and  the  sheriff  of  Middle- 
sex their  costs  aforesaid,  occasioned  by  their  interpleader 
application,  and  also  the  costs  of  the  said  Mary  Hollier 
aforesaid,  occasioned  by  and  incidental  to  the  issue  by  the 
said  order  directed  to  be  tried,  and  the  costs  of  this  appli- 
cation to  be  taxed,  including  \l  lOs.  paid  by  the  said 
claimant  to  the  sheriff  of  Middlesex  for  possession  money. 
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the  8ud  isBoe  having  been  tried,  and  a  verdict  found  for  ^  1846. 
the  plaintiff  thernn.**  Afterwards,  the  pUiintiff  commenced 
the  present  action  against  the  sheriff  for  the  trespass  in 
entering  the  plaintiff's  apartments.  The  ground  on  which 
the  present  application  was  made  appeared  to  be,  that 
bringing  the  present  action  was  a  violation  of  the  order  of 
the  Court  of  Exchequer  in  the  cause  of  Todd  v.  MaggL 
There  were  two  objections  to  the  application :  First,  if 
bringing  this  action  was  a  violation  of  any  order  made  by 
the  Court  of  Exchequer,  that  was  the  proper  Court  to 
which  the  application  should  be  made  as  for  a  emitempU 
This  Court  had  no  power  to  interfere  in  such  a  case^ 
[Maule,  J. — ^If  under  the  old  state  of  the  law  previous  to 
the  statute,  a  bill  of  interpleader  had  been  filed,  and  an 
action  had  been  brought  in  respect  of  that  which  was  the 
subject  of  the  bill  x^  interpleader,  this  Court  would  not  stay 
the  i»x)ceedings  in  the  action  on  the  ground  that  the  par^ 
was  proceeding  in  violation  of  that  Court's  order.]  Secondly, 
the  order  which  was  made  in  the  Court  of  Exchequer  only 
affected  the  goods  which  had  been  seized  under  the  fieri 
focias,  and  consequently  it  could  in  no  way  affect  the  right 
of  action  of  the  plaintiff  to  proceed  in  respect  of  the  tres- 
pass committed  by  entering  her  apartments.  The  provisions 
of  the  statute  would  in  no  way  authorize  an  order  for  that 
purpose  to  be  made. 

SSr  T.  ffade,  Seijt,  and  ChanneB,  Seijt,  supported 
the  rule.  The  object  of  the  statute,  (1  &  2  Wm.  4,  c.  58, 
8.  6),  was  to  afford  substantial  protection  to  the  sheriff,  or 
other  officers  engaged  in  the  execution  of  process ;  this 
appeared  finom  the  preamble  of  section  6,  the  words  of 
which  were,  <<<And  whereas  difficulties  sometimes  arise 
in  the  execution  of  process  against  goods  and  chattels, 
issued  by  or  under  the  authority  of  the  said  Courts,  by 
reason  of  claims  made  to  such  goods  and  chattels  by  assig- 
nees of  bankrupts  and  other  persons  not  being  the  parties 
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against  whom  such  process  has  issued,  whereby  sherifis  and 
other  officers  are  exposed  to  the  hazard  and  expense  of 
actions;  and  it  is  reasonable  to  afford  relief  and  protection 
in  such  cases  to  such  sherifis  and  other  officers.'"  If  the 
sheriff  was  liable  to  be  harassed  by  such  an  action  as  the 
present,  which  arose  out  of  the  same  transaction  as  that  in 
which  the  goods  were  taken,  it  was  difficult  to  know  how 
the  "  relief  and  "  protection"  intended  by  the  Legislature 
could  be  said  to  be  extended  to  him.  It  is  clear  that  the 
statute  intended  that  the  Court  out  of  which  the  process  of 
execution  issued  should  hate  power  to  restrain  all  persons 
from  proceeding  against  the  sheriff  in  respect  of  the  acts 
which  were  necessarily  done  in  the  execution  of  process. 
The  Court  of  Exchequer  had  accordingly  made  an  order 
to  that  effect,  and  this  Court  was  bound  to  enforce  it 
Unless  the  assistance  now  sought  by  the  sheriff  was 
afforded,  the  effect  would  be  that  the  statute  would^  in 
fact  be  of  no  avail.  [CoAman,  J. — It  appears  by 
Semayniz  case  (a),  that  only  in  the  event  of  the  goods 
seised  by  the  sheriff,  in  the  apartments  of  the  plaintiff, 
being  the  property  of  Maggi,  would  the  sheriff  have 
been  justified  in  entering  to  take  them.]  If  the  plaintiff 
intended  to  reserve  a  right  to  prosecute  an  action  for 
entering  her  apartments,  a  reservation  to  that  effect  should 
have  been  made  in  the  order.  It  was,  however,  quite 
general  in  its  terms.  \_Cre8sweUy  J. — In  the  case  of  an 
execution  against  A.,  if  the  sheriff  entered  B.'s  house  and 
seized  the  goods  of  C,  and  on  an  issue  directed  under  the 
Interpleader  Act  the  usual  order  was  made,  could  it  be 
contended  that  B.  would  be  prevented  from  maintaining  an 
action  for  the  trespass  so  committed?]  That  case  was  dis^ 
tinguishable,  as  B.  would  not  be  there  a  party  to  the  sale ; 
but  here,  the  plaintiff  was  a  party  to  the  sale,  and  the 
issue  and  both  causes  of  complaint  arose  out  of  one 
.transaction. 

/  (a)  5  Rep.  91. 


tbhutt  TBHM5  9  Tier* 


Tiin>AL»  C  J. — ^It  appeani  to  me  that  the  present  case 
does  not  fidl  within  the  provisions  of  the  Interpleader  Act; 
and  in  the  absence,  therefore,  of  any  authority  to  the  con- 
traiy,  I  think  that  the  present  rule  should  be  discharged. 
For  the  wrongs  done  to  her,  the  present  plaintiff,  had  ori- 
ginally two  causes  of  action :  one  for  breaking  into  and 
entering  her  dwelling-house ;  the  other,  for  taking  away  her 
goods.  With  respect  to  the  latter,  she  made  a  daim,  and 
the  right  to  those  goods  subsequently,  and  rightly^  became 
the  subject  of  an  interpleader  rule ;  and,  as  to  that  seizure, 
the  sheriff  was  protected.  But  the  act  is  altogether  silent 
as  to  giving  any  protection  in  cases  where  the  wrong 
dwelling-house  has  been  entered.  Where  that  has  been 
done,  the  sheriff  remains  liable,  as  before  that  statute  was 
enacted,  a  liability  which  is  expressly  adverted  to  in 
Semayn^s  case  (a),  where  it  was  resolved  by  the  Court, 
**  that  it  is  not  lawful  for  the  sheriff,  (on  request  made,  and 
denial,)  at  the  suit  of  a  common  person,  to  break  the 
defendant's  house,  to  execute  any  process  at  the  suit  of 
any  subject ;  for  thence  would  follow  great  inconvenience, 
that  men  as  well  in  the  night  as  in  the  day  should  have 
their  houses  (which  are  their  castles)  broke,  by  colour 
whereof  great  damage  and  mischief  might  ensue ;  for  by 
colour  thereof,  in  any  feigned  suit,  the  house  of  any  man 
at  any  time  might  be  broke  when  the  defendant  might  be 
aneated  elsewhere,  and  so  men  would  not  be  in  safety  or 
in  quiet  in  their  own  houses.  And  although  the  sheriff  be 
an  officer  of  great  authority  and  trust,  yet  it  appears  by 
experience,  that  the  King's  writs  are  served  by  bailifis, 
persons  of  little  or  no  value :  and  it  is  not  to  be  presumed, 
that  all  the  substance  a  man  has  is  in  his  house,  nor  that  a 
man  would  lose  his  liberty,  which  is  so  inestimable,  if  he 
has  sufficient  to  satisfy  his  debt  And  all  the  said  books, 
which  prove,  that  when  the  process  concerns  the  King,  that 
the  sheriff  may  break  the  house,  imply  that  at  the  suit  of  the 
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/  (a)  5  Rep.  92>  a. 
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1846.       party,  the  houfie  may  not  be  broken :  otherwise  the  addition, 
^^'^i^^    (at  the  suit  of  the  King),  would  be  frivolous."    In  actions 
••  of  trespass,  the  damages  which  a  jury  give  depend  very 

■ad  Othen.  much  upon  the  circumstances  of  the  case ;  the  present  is 
one  in  which  the  jury  would  probably  think  themselves 
justified  in  restraining  their  verdict  within  narrow  bounds. 
The  defendants  too  might,  if  they  please,  protect  than- 
selves  against  any  large  amount  of  costs,  by  paying  money 
into  Court  The  inconvenience,  therefore,  to  which  the 
sheriff  is  put  is  not  very  great;  but  we  should  be  assum- 
ing an  authority  we  by  no  means  possess,  were  we  to  extend 
the  provisions  of  the  Interpleader  Act,  so  as  to  bar  the 
plaintiff  of  a  remedy  which  she  otherwise  clearly  possesses. 
The  act  was  intended  to  apply  to  cases  of  usual  occurrence, 
and  therefore  properly  was  restricted  to  cases  where  a 
claim  was  made  as  to  the  goods  seized.  Entering  die 
wrong  dwelling-house  is  a  matter  of  very  unusual  occur- 
rence, and  therefore  the  act  is  sOent  with  respect  to  such 
cases.  The  words  of  the  6th  section  are,  ^  When  any  such 
claim  shall  be  made  to  any  goods  or  chattels  taken,  or 
intended  to  be  taken,  in  execution  under  any  such  process, 
or  to  the  proceeds  or  value  thereof,  it  shall  and  may  be 
lav^l,"  &G.  For  these  reasons,  I  thmk  this  rule  must  be 
discharged. 

CoLTJfAN,  J.,  concurred. 

Maulb,  J. — ^l  also  think  that  this  rule  must  be  di»* 
chaif^d.  In  the  first  place,  it  seems  to  me  that  the  Court 
has  no  jurisdiction  in  this  matter  under  the  Interpleader 
Act  Under  that  statute  the  party  may,  and  if  he  elects  to 
proceed  must,  apply  to  the  C'ourt  in  which  the  action  is 
brought  in  the  ordinary  way ;  but,  in  the  case  of  a  claim 
being  made  against  a  sheriff  who  is  acting  in  the  execution 
of  process,  he  must  resort  to  that  Court  out  of  which  it 
issued.  There  is  certainly  another  act  of  Parliament 
enabling  a  Judge  of  another  Court  to  act;  but  he  does  so 
still,  as  in  a  matter  arising  in  the  Court  out  of  which  the  in- 
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terpleader  question  arises.  The  jurisdiction,  therefore,  over  1846. 
the  interpleader  matter  properly  belonged  to  the  Exchequer, 
and  any  application  under  the  statute  1  &  2  Wm.  4,  c.  58, 
should  have  been  made  to  that  Court.  It  is,  indeed,  possi- 
ble that  this  Court  has  power,  and  the  sole  power,  to  stay 
the  proceedings  in  an  action  commenced  in  it;  but  that 
exists  by  virtue  of  the  general  jurisdiction  of  the  Court,  and, 
in  my  opinion,  it  has  no  such  power  given  it  by  the  statute 
under  discussion.  The  Court  of  Exchequer  then  having  a 
control  over  the  original  process,  may  make  an  order 
binding  on  the  parties,  and  if  they  violate  it,  may  punish 
them  by  process  for  contempt.  In  this  respect,  the  case  is 
the  same  as  that  of  an  interpleader  suit  in  the  Court  of 
Chancery,  or  formerly  on  the  equity  side  of  the  Court  of 
Exchequer,  and  the  same  results  ensue.  An  application, 
dierefore,  to  this  Court  to  stay  the  proceedings,  appears  to 
me  wholly  unwarrantable.  But  there  is  a  further  answer  to 
this  rule,  for  assuming  that  the  application  to  us  could  be 
entertained,  I  do  not  think  that  this  is  a  case  within  the 
provisions  of  the  Interpleader  Act  at  alL  It  seems  to 
me  that  the  intention  of  that  statute  was  not  to  relieve 
parties  firom  all  difficulty,  but  merely  to  extend  the  power 
previously  exercised  by  Courts  of  Equity  to  Courts  of  Com- 
mon Law,  where  the  party  was  willing  to  hand  over  the 
sabject  of  disputes.  It  provides  for  the  case  where  the 
nme  subject-matter  is  claimed  by  two  persons,  and  the 
party  being  exposed  to  the  hardship  of  having  to  defend 
two  actions  in  respect  of  it,  and  having  no  interest  himself, 
says,  **  Tou  had  better  dispute,  respecting  this  matter,  with 
one  another  than  dispute  with  me."  That  is,  in  effect,  what 
is  recited  by  the  act  as  the  grievance  which  it  was  intended 
to  remedy,  for  it  says,  ^*  Whereas  difficulties  sometimes  arise 
in  the  execution  of  process  against  goods  and  chattels 
issued  by  or  under  the  authority  of  the  said  Courts,  by 
reason  of  claims  made  to  such  goods  and  chattels  by  assig- 
nees of  bankrupts,  and  other  persons,  not  being  the  parties 
;  whom  such  process  has  issued,  ftc,"  **  and  it  is  rea- 
p  2 
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1846.       sonable  to  afford  relief  and  protection  in  iuch  cases  to  such 
^^^Jjjj^jj[^    sherifis  and  other  officers.''    It  therefore  enacts,  "  That 
•-  when  any  such  claim  shall  be  made  to  any  goods  or  chat- 

and  Others,  tels,"  the  Court  may  interfere.  Those  words  clearly  limit 
the  exercise  of  the  jurisdiction  under  it  to  the  case  of 
claims  of  goods  by  two  different  persons ;  in  which  case  it 
provides,  that  the  Court  may  call  before  them  by  rule  of 
Court,  as  well  the  par^  issuing  such  process  as  the  party 
making  such  claim,  and  thereupon  may  exercise,  for  the 
adjustment  of  such  claims,  the  powers  mentioned  in  the  act, 
and  make  such  rules  and  decisions  as  shall  appear  to  be 
just,  according  to  the  circumstances  of  the  case.  That 
confines  the  operation  of  the  rule  to  the  circumstances  of 
the  particular  case  in  which  jurisdiction  is  given,  and  the 
cause  of  action  relating  to  it,  and  does  not  extend  it  to  one 
wholly  different  To  say  that  it  prohibits  an  action  like 
this,  would  be  to  give  it  a  fiir  wider  construction  than  its 
language  warrants.  For  example,  the  present  action  is  no 
more  within  its  terms  than  an  action  of  assault  would  be: 
it  is  not  a  question  as  to  who  is  to  have  the  damages.  A 
certain  party  says,  that  the  sheriff  was  a  wrong  doer  in 
entering  her  lodgings,  and  in  that  no  one  but  the  sheriff 
has  any  interest  whatever.  There  is,  therefore,  no  analogy 
between  the  present  proceedings  and  those  over  which  the 
statute  intended  to  give  the  Court  jurisdiction.  Upon  both 
these  grounds,  therefore,  I  think  that  this  rule  must  be 
dischaiged. 

Cbesswell,  J. — The  intention  of  the  Legislature  ap- 
pears to  me  to  be  to  afford  relief  in  the  case  of  a  claim  to 
goods,  not  in  that  of  a  trespass  to  the  realty.  With  respect 
to  goods,  compensation  may  be  made  to  a  party  by  their 
restoration;  but  there  is  nothing  but  damages  to  afford 
him  com{)ensation  for  breaking  and  entering  his  dwelling- 
house.  The  act  recites,  that  difficulties  arise  in  the  execu- 
tion of  process  against  goods  and  chattels,  by  reason  of 
claims  made  to  such  goods  and  chattels;  and  it  proceeds 
to  declare,  that  it  is  reasonable  to  provide  relief  **  in  such 
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This  18  clearly  confined  to  cases  of  claims  for        1846. 
goods.     Then,  in  the  enacting  part,  it  provides,  that  where      HoiLiBa 
any  such  claim  shall  be  made  to  any  goods,  the  Court  out  *• 

of  which  the  process  issues  shall  have  power  to  make  orders  and  Othen. 
and  rules  for  the  adjustment  of  the  claim.  The  provision, 
therefore,  is  restricted  to  tliose  instances  in  which  goods 
are  the  subject  of  dispute ;  and  if  we  refer  to  that  portion 
of  the  act  which  may,  with  the  greatest  propriety  be  termed 
the  interpleader  part,  we  find  that  the  actions  enumerated 
are,  assumpsit,  debt,  detinue,  or  trover.  These  instances 
indicate  the  class  of  cases  in  which  the  Legislature  intended 
to  afford  relief,  and  it  ought  not  to  be  extended  beyond 
them.  If  the  action  involves  anything  beyond,  the  Court 
cannot  stay  it ;  and  therefore,  in  Lawrence  v.  Mathews  (a), 
as  the  declaration  contained  a  count  in  case  as  well  as  a 
count  in  trover,  Coleridge^  J.,  held,  that  he  had  no  jurisdic- 
tion, under  the  first  section  of  the  statute,  to  stay  the  pro- 
ceedings. 

Rule  discharged, 

/  (a)  5  DowL  149. 


Benham  r.  Eabl  of  Morninqton.  ^c  .  j.  <S6  ,  /J3 

Debt  on  bond. 

Plea;  that  the  said  supposed  writing  obligatory  in  the  ^^.•P**'*^ 

_       OK  QOUw  on 

declaration  mentioned   was  made  and  executed  by  the  bond,tbe 

defendant,  as  therein  mentioned,  in  parts  beyond  the  seas,  pfe2ed,tlMt 

to  wit,  at  Calais,  in  the  kingdom  of  France,  where  the  *^^^™ 

defendant  was  then  resident  and  domiciled,  and  not  else-  cJais,  in  the 

where.  And  the  defendant  fiirther  says,  that  the  said  writing  Fnnoe,  where 

the  defeDdant 
was  domieiled, 
that  certain  forma  in  the  plea  mentioned  were  not  adopted  on  its  ezeention,  nor  did  the 
defendant  belong  to  certain  classes  of  persons  therein  described ;  and  that  **  by  reason  of  the 
premises,''  bj  the  law  of  France,  the  bond  nerer  was  binding  upon  the  defendant :  HeU^ 
that  the  plea  was  aignmentatife  and  inferential  in  its  mode  of  stating  the  law  of  France,  and 
therefore  bad. 
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1846.       in  the  declaration  mentioned  was  not  taken,  received,  made. 


Benham  ^^  passed  by  any  public  officer  or  officers  of  the  said  king- 
^j  .  dom  of  France,  authorized  by  the  laws  of  that  kingdom  so 
MoRNiMGTON.  to  do,  uor  wss  thc  same  writing  written  throughout  by  the 
hand  of  the  defendant;  and  although  the  defendant  signed 
the  said  writing  with  his  own  hand,  yet  the  defendant  did 
not  in  any  part  of  the  said  writing  write  with  his  proper 
hand  the  formula  or  acknowledgment  styled,  in  the  French 
tongue,  a  bon  or  apprQUve,  bearing  in  words  at  length  the 
debt  or  sum  of  money  purportiog  to  be  secured  or  acknow- 
ledged by  the  said  writing;  nor  was  the  defendant  at  the 
time  of  the  making  of  the  said  supposed  writing  obligatory, 
a  merchant  or  tradesman,  artisan,  husbandman,  plough- 
man, vine  cultivator,  labouring  man,  or  servant  And  the 
defendant  further  says,  that,  by  reason  of  the  premises,  the 
said  supposed  writing  obligatory,  by  the  laws  of  the  said 
kingdom  of  France,  never  was  nor  is  obligatory  or  binding 
on  the  defendant;  but  always  was  and  b  of  no  force,  effect^ 
or  validity.     And  this  the  defendant  is  ready  to  verify. 

Special  demurrer,  on  the  ground,  among  others,  that  the 
plea  was  argumentative  and  inferential,  and  ought  to  have 
averred  in  distinct  terms  what  the  law  of  France  was,  and 
that  the  plea  was  double,  &c. 

DowUng,  Seijt,  (with  whom  was  Barstow)  in  support  of 
the  demurrer.  The  plea  in  the  present  case  sought  to 
avoid  the  bond  in  consequence  of  certain  provisions  of 
the  French  law  not  having  been  complied  with*  The 
French  law,  like  any  other  foreign  law,  was  for  pleading 
purposes,  a  fact,  and  must,  like  any  other  fact,  be  al- 
leged positively.  Here,  however,  no  positive  statement 
of  what  the  French  law  was  had  been  introduced;  the 
defendant  merely  alleged  that  certain  formalities  were  not 
adopted,  and  certain  personal  qualities  were  not  possessed 
by  the  defendant,  and  the  Court  was  left  to  draw  the 
inference,  that  the  non-existence  of  those  forms  and  per- 
sonal  qualifications,  under  the  circumstances,  invalidated 
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the  bond;   but  there  was  no  positive  statement  that  the        1S46. 

hw  of  France  would,  in  consequence  of  those  circumstances      bbmham 

invatidate  the  instrument.    The  defendant  should  have       v^^r 

stated  first,  what  the  law  of  France  was^  and  then  have  MomimiaToif . 

shewn  what  were  the  supposed  defects  in  the  instrument 

by  which,  according  to  that  law,  the  bond  was  nulL    The 

Court  would  then  be  aUe  to  judge  whether  the  plea  was 

an  answer  to  Ae  action.     With  respect  to  the  ^'virtute 

cajus,"  &C.,  that  was  the  mere  inference  which  the  defendant 

Uaaself  drew,  and  which  was  in  no  way  sufficient  to  supply 

Ae  defect  in  the  ptea.    As  it  now  stood,  it  was  impossible 

ibr  the  plaintiff  to  take  issue  on  any  of  the  all^tions  in 

the  ^ea.    (He  was  then  stopped  by  the  Court) 

C^amtell,  Seijt,  (with  whom  was  Bnmm)  in  support  of  the 
plea.  No  doubt  a  foreign  law  must  be  alleged  Hke  any 
other  fiu;t,  as  the  Court  could  not  take  judicial  notice  of 
what  the  foreign  law  was;  but  here  the  defendant  had 
atteged  the  foreign  kw  positively,  and  therefore  no  difficulty 
was  imposed  on  the  plaintiff  taking  issue  on  any  of  the 
allegations  contidned  in  the  plea.  In  M^Leod  v.  8chvltze{a\ 
where  to  on  action  on  a  policy  of  insurance  the  defendant 
pleaded  that  the  policy  was  made  in  Scotland,  and  that 
the  som  in  question  was  duly  fenced  and  arrested  accord* 
ing  to  the  law  of  Scotland,  and  that  further  proceedings 
were  afterwards  taken  and  final  judgment  obtained,  which 
{proceedings  were  conclusive  against  the  plaintiff;  and  that 
aecordiog  to  the  law  of  Scotland  the  plaintiff  was  pre- 
claded  finom  suing  for  the  said  sum,  and  was,  by  reason 
of  the  premises,  wholly  barred ;  the  Court  of  Exchequer 
held,  on  special  demurrer,  that  the  plea  afforded  a  good 
defence,  and  that  it  was  not  necessary  to  set  out  the  Scotch 
law.  So  in  Woodham  v.  JEdwardes  (&),  an  issue  was  taken 
on  a  plea  founded  on  the  Scotch  law,  but  which  did  not  set 

/'{.to  Ante,  vol.  1,  p.  614 ;  See  also  on^^  vol.  3,  p.  60.    -  ^ 
/{b)  6  A.&E.r7l5  S.  C.  1 N.  &  P.  207. 
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1846.        it  forth.  It  was  therefore  competent  for  the  plaintiiF  to  take 

^^J^][^    issue  as  in  that  case  on  the  law,  notwithstanding  it  was  not 

«•  positively  and  fiiUy  set  forth ;  or,  if  the  pUdntiff  chose,  he 

MomNiNGToM.  might  have  replied  de  injuria ;   Scott  v.  Chappehw  (a) ; 

Cooper  Y.  Garbett{b). 

DowUnff,  Serjt,  in  reply.  With  respect  to  M^Leod  v. 
SchuUze{c\  the  plea  did,  in  fact,  set  forth  the  Scotch  law, 
and  the  Court  gave  no  positive  decision  on  the  validity  of 
the  plea,  but  merely  recommended  die  defendant  to  amend. 
In  Woodham  v.  JEdtoardes  (<f),  the  objection  was  not  taken  on 
demiurrer ;  but  the  plaintiff  pleaded  over.  That,  therefore, 
was  no  authority  in  support  of  the  defendant's  mode  of 
pleading.  He  could  not  be  permitted  to  plead  in  such  a 
manner  as  to  impose  a  di£Sculty  on  the  plaintiff  in  taking 
issue  on  the  plea,  in  consequence  of  the  aigumentative 
form  of  allegations  he  had  adopted. 

TiNDAL,  C.  J. — ^I  am  of  opinion*  that  this  is  a  bad  plea, 
for  the  cause  assigned  by  the  special  demurrer.  It  is  argu- 
mentative and  inferential,  whereas  every  plea  ought  to  be 
direct,  as  is  laid  down  in  Co.  Litt.^  p.  303,  '^  Every  plea 
must  be  direct,  and  not  by  way  of  aigument  or  rehearsaL" 
It  is  clear  that  the  plea  would  not  be  good  but  for  the 
termination ;  which  states  that,  by  reason  of  the  premises, 
the  said  supposed  writing  obligatory,  by  the  laws  of  the 
said  kingdom  of  France,  never  was  nor  is  obligatory  or 
binding  on  the  defendant,  but  always  was  and  is  of  no  force, 
effect,  or  validity.  This  is  not  a  direct  affirmance  of  what 
the  law  is;  and  I  think  the  plaintiff  had  a  right  to  a  direct 
affirmance.  The  &cts  should  have  been  so  stated  that  he 
might  have  taken  the  opinion  of  this  Court  on  demurrer, 
as  to  whether  they  constituted  a  defence  to  the  action* 

Aa)  4  M.  &  6.  336;  S.  C.  5  /^(c)  Ante,  vol.  1,  p.  614;   See 

Scott.  N.  R.  14S ;  2  Dowl.  7S,  N.S.  also  ante,  vol.  3,  p.  60. 

/  (b)  Ante,  vol.  1.  p.  969;  S.  C.  /  (d)  6  A.  &  B.  771 ;  S.  C.  1  N. 

13  M.  &  W,  33.  &  P.  207. 
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Soppoee  that  this  had  been  a  question  of  evidence  instead        1B46. 

of  pleading,  you  would  not  allow  a  witness  to  begin  by      benham 

saying,  the  law  of  France  is  not  this  or  that ;  but  you  would        ^j  ^ 

make  him  say  affirmatively  what  the  law  is,  by  stating  it  Mo»nington« 

firom  his  knowledge,  or  firom  the  Code  NapaUmiy  or  some 

other  book.    This  plea,  however,  begins  only  by  a  set  of 

negatives.   It  states  that  the  defendant  was  not  a  merchant, 

or  tradesman,  &c.     How  do  we  know  that  there  were  not 

other  trades  not  included  in  the  plea,  but  included  in  the 

kw,  and   to  which  the  defendant  might  belong?     With 

respect  to  M^Leod  v.  Schtdtse^  which  has  been  cited,  it  may 

be  observed,  that,  first,  a  case  is  never  a  strong  authority 

where  the  parties  amend ;  and,  secondly,  if  we  look  at  the 

plea  in  that  case,  it  is  only  a  plea  alleging  affirmadve  matter, 

and  in  which  no  such  difficulty  arises  as  in  the  present  case. 

As  to  JVoodham  v.  Edwardu^  the  objection  did  not  arise 

upon  demurrer,  the  parties  having  pleaded  over. 

CoLTMAN,  J. — It  can  scarcely  be  contended  that  the 
Court  could  uphold  the  plea  on  the  simple  allegations  of 
invalidity  at  the  commencement  and  close  of  the  plea.  If 
not,  I  cannot  think  that  the  party  has  improved  hb  plea 
by  what  he  has  intermediately  stated.  He  ought  to  have 
stated  the  law,  and  then  to  have  stated  the  fects,  so  as  to 
have  brought  his  case  affirmatively  within  the  law.  If  he 
had  so  done,  and  sufficient  fects  were  not  stated,  the  plaintiff 
might  have  demurred.  I  cannot  now  see  or  decide  that  the 
plea  is  double,  but  perhaps  it  might  be  if  the  law  were  all 
set  out  Upon  the  whole,  therefore,  though  with  some 
doubt,  from  a  somewhat  different  opinion  expressed  in 
M^Leod  V.  SchuUzey  I  think  this  plea  is  insufficient 

Cbesswbll,  J. — I  also  am  of  opinion  that  this  plea  is 
insufficient,  and  for  the  reasons  expressed  by  my  Brother 
Cobmany  that  the  conclusion  of  the  plea  alone  would  be  in- 
sufficient, and  that  it  is  not  rendered  sufficient  by  the  previous 
statements*     Foreign  law  is  only  noticeable  as  a  matter  of 
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1846.  fiict  You  cannot  say  in  a  plea,  **  It  is  invalid  by  some  fiict 
which  I  will  prove  when  called  upon."  You  must  shew  what 
the  fiicts  are  which  make  it  invalid.  I  do  not  understand 
MoEMOfoioy.  my  Brother  CharmeU  to  contend,  that  the  plea  would  be 
good  without  a  statement  of  what  the  foreign  law  is,  but 
that  the  plea  does  state  what  the  law  is.  I  think,  however, 
that  this  is  a  very  inconvenient,  incorrect,  and  inferential 
mode  of  stating  what  the  law  is.  Of  course,  if  M^Leod  v. 
Schidtze  (a)  were  a  direct  authority  in  favour  of  the  plea« 
I  should  not  decide  against  it  without  great  hesitation ;  but 
I  do  not  look  upon  that  case  as  a  decision^  but  simply  as  a 
suggestion  thrown  out  during  aigument 


Judgment  for  the  PlaintiflP* 
{a)  Ante,  vol.  1,  p.  614 ;  See  also  ante,  vol.  3,  p.  60. 


Dedantion 
in  trover  for 
a  bedstead. 
Plea,  that 
before  the 


(/^  3.  cJd ^-^^  Cooper  r.  SHEPHESBb 

Trover  for  a  bedstead. 

Fleas:  first,  not  guilty;  secondly,  not  possessed;  thirdly, 
that  the  pliuntiff  heretofore,  and  long  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  24th  of  October,  1844,  in 
the  Court  of  Common  Pleas,  &c,  impleaded  one  B.  Willo- 
matt  in  an  action  of  trover  for  converting,  to  wit,  on  the 
w! for*ooiu*  ^*y  *°^  y®*''  i^  t'^^t  action  mentioned,  to  wit, on  the  4th  of 
July,  1844,  among  other  goods  and  chattels  in  the  decla- 
ration in  that  action  mentioned,  the  same  identical  bedstead 
in  the  declaration  in  this  action,  and  in  the  introductory 
part  of  this  plea  above  mentioned,  and  such  proceedings 
were  therefore  had  in  that  action;  that  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  2nd  of 
June,  1845,  the  plaintiff,  by  the  consideration  and  judg- 

that  the  aaid 

ooDTMrsion  by 

W.  W88  a  ooDTersion  net  later  than  the  conTerrioii  in  the  declaration  mentioned ;  and  that 

before  the  oonTersion  in  the  declaration  mentioned,  W.  tol4  the  bedstead  to  the  defondanW 

and  that  the  taking  under  such  sale  was  the  conversion  alleged  in  the  present  action :  HM, 

on  special  demorrer,  that  the  plea  was  good. 


t  of  the 
suit,  the  plain 
tiffrecoTered 
Judgment  in 


▼erdng  the 
same  bedstead, 
and  received 
from  W.  the 
amount  of 
dama^and 
costs  m  that 
action,  which 
said  damages 
were  the  mil 
▼alue  of  the 
J 
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ment  of  the  said  Court,  recovered  in  the  scdd  action  agtanst  1846. 
the  said  B.  Willomatt  75^  for  his  damages,  which  he  had 
sustained  on  occasion  of  the  converting  by  the  said  B. 
Willomatt  of  the  said  bedstead,  and  the  said  other  goods 
and  chattels  in  the  declaration  in  that  action  mentioned; 
and  also  126/.  for  his  costs  and  charges  by  him  about  his 
suit  m  that  behalf  expended,  ¥rhereof  the  said  B.  Willomatt 
was  convicted,  as  by  the  record  and  proceedings  thereof^ 
still  remaining  in  the  said  Court  of  Common  Pleas,  more 
fbUy  and  at  large  appears.  And  the  defendant  further 
saith,  that  after  the  recovery  of  the  said  judgment  against 
the  said  B.  Willomatt  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  9th  of  June,  1845, 
the  said  B.  Willomatt  fully  paid  and  satisfied  to  the  plain- 
tiff the  said  several  sums  of  75L  and  126L  in  form  aforesaid 
recovered  against  him,  and  the  plaintiff  then  took  and 
received  the  same  of  and  firom  the  said  B»  Willomatt  in  full 
satisfaction  of  the  same  judgment.  And  the  defendant 
further  saith,  that  the  said  damages,  so  far  as  the  same  were 
estimated,  assessed,  recovered,  paid,  and  received  as  afore- 
said in  respect  of  the  said  bedstead,  were  estimated  and 
assessed,  and  were  recovered,  and  paid,  and  received  as 
aforesaid,  as  and  for,  and  in  respect  of,  and  as  the  full  value 
of  the  said  bedstead,  and  not  otherwise,  and  were  and 
amounted,  in  fact,  to  the  full  value  of  the  said  bedstead. 
And  the  defendant  further  saith,  that  the  said  conversion 
of  the  said  bedstead  by  the  said  B.  Willomatt,  for  which  the 
said  action  against  the  said  B.  Willomatt  was  brought,  and 
in  respect  of  which  the  said  damages  were  estimated, 
assessed,  recovered,  and  paid,  and  recovered  as  aforesaid, 
was  a  conversion  not  later  in  point  of  time  than  the  con- 
version above  complained  of  against  the  defendant;  and 
that  just  before  and  at  the  time  of  the  conversion  of  the 
said  bedstead  by  the  defendant  above  complained  of  against 
him,  the  said  bedstead  being  then  in  the  possessioik  of  the 
said  B.  Willomatt,  he,  the  said  B.  Willomatt,  to  wit,  on  the 
day  and  year  above  mentioned,  sold  and  delivered  the  same 
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1846.        to  the  defendant  at  and  for  a  certain  reasonable  price  in 
Q^^^    that  behalf,  to  wit,  the  sum  of  lOZ.,  and  the  defendant  then 
V.  paid  to  the  said  B.  Willomatt,  who  then  accepted  and 

received  of  and  from  him,  the  defendant,  a  large  sum  of 
money,  to  wit,  the  sum  of  107«,  as  and  for,  and  in  full 
satisfiiction  and  discharge  of  the  said  price  of  the  said 
bedstead  as  last  aforesaid;  and  the  defendant  then  had, 
and  took,  and  received  the  said  bedstead  of  and  from  the 
said  B,  Willomatt,  to  and  for  his,  the  defendant's,  own  use, 
and  as  and  for  his  own,  under  and  by  virtue  of  such  sale 
and  delivery  as  aforesaid  And  the  defendant  further  saith^ 
that  the  having  and  receiving  of  the  same  by  the  defendant 
as  aforesaid,  is  the  same  conversion  of  the  said  bedstead  as 
is  above  complained  against  him,  the  defendant.  Veri- 
fication. 

Special  demurrer,  on  the  grounds  that  it  did  not  appear 
that  the  judgment  recovered  against  the  said  B.  Willomatt, 
and  the  payment  and  sadsfiustion  to  the  plaintiff  of  the 
damages  recovered  by  him,  had  any  application  to  the 
cause  of  action  and  conversion  to  which  the  plea  was 
pleaded,  nor  that  the  conversion  by  the  said  B,  Willomatt, 
in  respect  of  which  the  plaintiff  recovered  against  him  as 
therein  mentioned,  was  afler  the  plaintiff  was  possessed  of 
the  said  bedstead  as  in  the  declaration  mentioned,  or  that 
the  pluntiff  was  not  lawfully  possessed  of  the  said  bedstead 
between  the  time  of  the  said  conversion  by  the  said  B. 
Willomatt,  and  the  said  conversion  by  the  defendant,  or 
■  that  the  said  B.  Willomatt  was  possessed  of  and  held  the 
said  bedstead  under  and  by  force  of  the  said  conversion  by 
him,  at  the  time  when  he  sold  the  same  to  the  defendant; 
and  also  that  a  recovery  against  the  said  B.  Willomatt,  of 
damages  for  one  conversion  of  the  said  bedstead,  was  no 
reason  or  cause  in  law  why  the  plaintiff  should  not  recover 
damages  against  the  defendant  for  another  and  different 
conversion  of  the  same  bedstead,  the  same  being  the  plain* 
tiff's  property  at  the  time  of  the  last  mentioned  conversion ; 
and  that  the  defendant,  by  not  denying,  admitted  that  the 
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said  bedstead  was  the  property  of  the  plaintiff  at  the  time        1846. 
of  the  convevBioo  thereof  by  him ;  and  also  that  the  said       coowT^ 
last  plea  aigomentatively,  and  by  inference,  denied  that  *• 

the  plaintiff  was  lawfully  possessed  of  the  said  bedstead,  as 
alleged  in  the  declaration,  and  gave  the  plaintiff  no  colour 
to  maintain  his  action  against  the  defendant  in  respect  of 
the  said  bedstead;  and  that  the  plea  concluded  with  a 
verification  instead  of  to  the  country,  and  also  that  it  did 
not  appear  by  the  plea  that  the  said  recovery  against  the 
said  B.  Willomatt  was  before  the  said  conversion  by  the 
defendant,  or  that  the  said  payment  by  the  said  B.  Willo- 
matt was  before  the  said  conversion  by  the  defendant. 
Joinder  in  demurrer* 

DcwUngy  Serjt,  in  support  of  the  demurrer.  The  plea  in 
the  present  case  admits  that  the  property  of  the  bedstead 
in  the  declaration  mentioned  is  in  the  plaintiff;  Qrniynt  v. 
Boyer{a).  It  also  admitted  a  conversion  by  the  defendant. 
It  then  averred  no  identity  between  the  conversion  stated 
in  the  declaration  and  that  which  the  plea  affected  to 
justify ;  it  merely  alleged  that  the  conversion  in  respect  of 
which  the  previous  action  was  brought,  ^^was  a  conversion 
not  later  in  point  of  time  than  the  conversion  above  com- 
plained of  against  the  defendant**  As  the  plea  must  be 
taken  most  strongly  against  the  defendant,  this  could  not 
be  considered  as  an  allegation  of  identity  between  the  two 
conversions.  The  defendant's  plea,  therefore,  merely  con- 
fessed a  conversion  without  avoiding  it 

Talfourd,  Seijt,  (with  whom  waa  Haw/dm),  in  support  of 
the  plea.  The  plea  is  good,  it  may  be  considered,  either 
as  giving  colour  by  confessing  the  plaintiff's  possession  of  the 
bedstead,  and  then  disclosing  the  way  in  which  his  property 
in  it  was  divested  and  vested  in  Willomatt;  or  it  may  be 
considered  as  a  plea  showing  satisfiiction  to  the  plaintiff  in 

-   (o)  2  Cto.  Elis.  4S6. 
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1846.       respect  of  the  conversion  of  which  he  complained.     The 
C^^^^    cases  collected  in  a  note  to  Holmes  v.  Wilson  (a),  shewed 
V.  that  on  a  recovery  in  trover,  where  the  damages  were  of 

the  value  of  the  chattel,  the  property  in  the  chattel  vested 
in  the  defendant  Then  the  question  was,  as  to  the  time 
when  the  property  vested.  There  was  no  direct  authority 
upon  this  point;  but  in  a  note  to  Bamett  v.  Brandao(b), 
the  learned  reporter  estpresses  his  opinion  as  the  result  of 
the  cases,  "  that  it  would  seem  from  the  period  of  the 
oonversion."  The  case  of  Umoin  and  Another  v.  St.  Quinr 
tin  (e),  is  an  authority  to  shew  that  the  plea  might  be 
considered  as  sufficiently  giving  colour  to  the  plaintiff,  and 
avoiding  by  subsequent  &cts  the  title  confessed* 

DawKnffy  Seijt,  in  reply.  If  the  allegations  in  the  plea 
were  examined,  it  would  be  found  quite  consistent  with 
them  that  the  conversion  by  Willomatt  had  occurred  ten 
years  previously,  and  that  the  conversion,  which  was  the 
subject  of  the  action,  only  took  place  on  the  day  previous 
to  suing  out  the  writ  The  plaintiff  had  a  right  to  construe 
the  plea  as  admitting  that  such  a  period  had  elapsed,  and 
then  the  property  in  the  chattel  which  had  passed  by  the 
recovery  in  the  action  against  Willomatt,  might  have  been 
revested  in  the  plaintiff;  if  this  was  not  the  &ct,  it  was 
incumbent  on  the  defendant,  by  a  positive  allegation,  so  to 
aver.  The  Court  was  not  at  liberty  to  presume  that  no 
diange  in  the  property  had  taken  place  during  the  interval 
The  property,  therefore,  of  the  chattel  must  be  considered 
as  still  vested  in  the  plaintiff*  The  plea,  then,  confessed  a 
conversion  of  a  chattel  admitted  to  be  the  property  of  the 
plaintiff  The  opinion  expressed  by  the  learned  reporter, 
in  6  Mcamng  and  Qraxnger^  was  inapplicable  to  the  present 
plea,  because  the  question  as  to  the  time  to  which  the 
recovery  in  an  action  of  trover  had  relation  did  not  arise. 

/  (a)  10  A.  &  E.  603,  611.  (c)  2  Dowl.  790,  N.  S.  5  S.  C. 

/(6)  6  M.  &  G.  640,  note  (a);      11  M.  &  W.  727. 
S.  C.  7  Scott,  N.  R.  301. 
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The  case  of  Bishop  v.  Vuamnieu  Montague  (a^  which  was        1B46. 
cited  m  the  note,  was  inapplicable^  for  that  merely  de-       CooreiT 
dded  that  either  trover  or  trespass  will  lie,  at  the  election 
of  the  plaintiff,  for  goods  taken  by  wrong,  but  in  trover, 
damages  shall  be  given  for  the  conversion  only. 

Cur.  ado.  vutL 

TraDAL,  C.  X — The  plaintiff  declared  in  trover  for  con- 
verting his  bedstead ;  and  the  defendant,  besides  pleas  of 
the  general  issue,  not  goilty,  and  a  denial  of  the  plaintiff's 
possession,  pleaded,  in  bar  of  the  action,  as  follows;  vis., 
that  the  plaintiff,  before  the  commencemetit  of  this  suit, 
recovered  judgment  in  an  action  of  trover,  brought  against 
one  Willomatt,  for  the  conversion  by  him  of  this  same 
identical  bedstead,  and  received  from  Willomatt  the  amount 
of  the  damages  and  costs  in  such  judgment,  the  damages, 
80  &r  as  related  to  the  bedstead  having  been  assessed,  and 
having  been  received  by  the  plaintiff,  as  the  full  value  of 
the  bedstead,  and,  in  &ct,  amounting  to  such  value.  The 
plea  then  states,  that  the  conversion  by  Willomatt  for  which 
that  action  was  brought,  was  a  convemion  not  later  than 
the  conversion  jn  the  declaration  mentioned,  and  thftt 
before  the  conversion  in  the  declaration  mentioned,  Willo* 
matt^  being  possessed  of  the  said  bedstead,  sold  it  to  the 
defendant,  who  paid  him  for  the  same^  and  received  it 
under  such  sale ;  and  that  the  tdting,  voder  such  sale,  is 
the  conversion  complained  of  in  the  declaration.  So  that 
die  plea  amounts,  in  substance,  to  this:  that  Willomatt  took 
and  converted  tiiis  bedstead,  and  whibt  he  had  it  in  his 
posKssion  the  defendant  bought  it  of  him  and  paid  him  for 
it;  and  that  the  plaintiff  has  recovered  from  WtQomatt  and 
has  received  from  him,  the  payment  of  damages  for  such 
convenion,  being  the  fiitt  value  of  the  bedstead.  To  this 
plea,  there  is  a  special  demurrer,  and  the  argument  before 

/(a)  2  Cro.  Elis.  824. 
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1846.       118  has  been,  that  the  plea  is  bad,  either  upon  the  ground 
Cooper       *^^  ^^  taken  as  a  traverse  of  the  plaintiff's  possession  it  is 
V.  argumentative  only ;  or,  if  taken  as  a  confession,  there  is  no 

avoidance ;  but  we  think  the  plea  is  unobjectionable  upon 
either  of  these  grounds.  The  plaintiff  in  trover,  where  no 
special  damage  is  alleged,  is  not  entitled  to  damages  beyond 
the  value  of  the  chattel  he  has  lost ;  and  after  he  has  once 
received  the  full  value,  he  is  not  entitled  to  further  com- 
pensation in  respect  of  the  same  loss ;  and  according  to  the 
doctrine  of  the  cases  which  were  cited  in  the  aigument,  by 
the  former  recovery  in  trover  and  payment  of  the  damages, 
the  plaintiff's  right  of  property  was  barred,  and  the  property 
vested  in  the  defendant  in  that  action.  See  Adams  v. 
Braiighton  (a),  and  Jenkin^s  Bep.  4A  Cent  case  88,  where 
it  is  laid  down,  ^'  A.  in  trespass  against  B.  for  taking  a  horse 
recovers  damages;  by  this  recovery,  and  execution  done 
thereon,  the  property  in  the  horse  is  vested  in  B.,  solutio 
pretii,  emptionis  loco  habetur.'*  Now  the  present  plea  ought^ 
as  it  appears  to  us,  to  be  construed  as  ailing  a  sale  by 
Willomatt  to  the  defendant,  before  the  plaintiff  recovered 
judgment  against  Willomatt;  and  if  the  plea  be  so  con- 
strued, it  would  be  a  confession  of  a  cause  of  action  avoided 
by  matter  subsequent,  viz.,  by  the  recovery  of  satis&ction 
for  the  same  cause  of  action  fix>m  another ;  for  the  damage 
to  the  plaintiff  is  the  cause  of  his  action,  and  the  loss  of  the 
chattel  is  that  damage,  and  though  the  conversion  by  the 
defendant  is  different  from  the  conversion  by  Willomatt, 
and  may  make  either  the  one  or  the  other  liable  to  the 
{daintiff,  at  his  election,  yet  satis&ction  from  one  is  a 
defence  for  the  other.  Thus,  in  Bird  v.  BandaU  {b),  the 
recovering  from  a  servant  damages  for  leaving  the  service 
of  his  master,  was  a  bar  to  an  action  against  the  defendant 
for  seducing  the  servant  to  leave  his  master's  service,  because 
the  loss  of  the  service  was  the  damage,  and  that  damage 
was  compensated  for  in  the  first  action ;  but  if,  on  the  other 

/(a)  2  Strange,  1078.  ^'(b)  3  Burr.  1346. 
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hand,  the  plea  be  construed  to  allege  the  Bale  to  the  de-  iM6. 
fendant  to  be  after  the  recovery  by  the  plaintiff  firom  Coopee 
Willomatt,  still  the  plea^  as  to  this  point,  may  be  sustained, 
as  giving  what  has  been  called,  in  modem  cases,  implied 
colour  to  the  plaintiff;  for  it  admits  that  the  plaintiff  had 
at  one  time  a  right  of  property,  but  shews  it  to  be  barred 
by  the  matter  of  the  plea,  like  the  case  of  a  plea  in  an  action 
of  trover,  of  sale  to  the  defendant  in  market  overt,  or  of  the 
taking  by  the  defendant  for  wreck  or  for  waif;  which  pleas 
may  be  pleaded  in  trover  or  trespass;  Crnnyns  v.  Beyer  (a) : 
and  see  also  LeyJieWt  case{b)\  Unwm  and  Another  v.  SL 
Qdnim  (c).  And  as  to  the  further  objection,  that  if  the  plea 
contained  a  confession  of  the  cause  of  action  it  did  not  also 
contain  an  avoidance  thereof,  inasmuch  as  it  did  not  cer«> 
tainly  appear  that  the  possession  by  Willomatt,  in  respect 
rf  which  the  plaintiff  recovered,  continued  to  the  sale  by 
him  to  the  defendant,  and  that  it  was  consistent  with  the 
plea,  that  the  plaintiff  might  have  acquired  the  property  a 
second  time  and  Willomatt  might  have  again  wrongfully 
taken  it  fix>m  him  before  the  sale  by  him  to  the  defendant  i 
we  think  that  the  possession  in  Willomatt  which  is  first 
alleged  in  the  plea,  and  which  became  rightful  by  the 
lecovexy  in  trover  and  payment  of  the  damages,  must  be 
taken  to  have  continued  when  the  sale  to  the  defendant 
took  place,  inasmuch  as  nothing  appears  to  the  contrary. 
The  plea  alleges,  in  effect,  that  Willomatt  took  possession, 
and  that  being  possessed^  he  sold  to  the  defendant;  and 
although  it  would  have  been  more  certain  if  it  had  been 
pleaded  that  he,  being  so  possessed,  sold,  still  it  appears  to 
OS  sufficiently  certain  in  its  present  form,  on  the  principle 
that  no  change  in  the  possession  is  to  be  presumed.  We 
therefore  think  judgment  ought  to  be  given  for  the  de^ 
fendant. 

Judgment  for  the  Defendant. 

»<«)  2  do.  Eliz.  485.  •  (c>  11  M.  &  W.  277. 

Kb)  10  Rep;  as,  b. 
VOL.  rv.  Q  D.   &  L. 
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.^  ,  ^^  Wbioht  V.  BuBBOUGHES  and  Others. 

A  plaintiff       JJofFLING,  Seijt.,  shewed  cause  against  a  rule  obtained 

pauperis,  and     bj  C.  C.  Jonesy  Seijt.,  to  set  aside  a  plea  of  release  pleaded 

^TOffhL**^       puis  darrein  continuance,  on  the  ground  of  its  having  been 

executed  a        executed  in  fiaud  of  the  attorney's  lien.    It  was  an  action 
releafletothe        .  ,    ,i  ..«.?.-        a  •        mi 

defendants;  of  trespass,  and  the  plaintiff  sued  m  forma  pauperis.    The 

haviflVbeen  pleadings  had  proceeded  as  far  as  the  rejoinder,  to  which 

Sarre^con*  ^^®  plaintiff  had  demurred,  and  the  case  was  set  down  for 

tinuanoe,  Uie  argument  in  the  special  paper  on  the  22nd  of  April,  when 

aside  on  the  the  defendants  delivered  a  plea  of  release  puis  darrein  con- 

2e  puS^^  tinuance,  which  had  been  executed  the  day  before.     On 

•ttjroej-  the  8th  of  June,  the  present  rule  was  obtained.     In  the 

It  IS  not  too  '  r 

late  to  apply  aflSdavit  supporting  the  rule  it  was  stated  that  the  plaintiff's 
of  June  to  set  Attorney  had  laid  out  upwards  of  SOL  in  proceeding  with 
P^l^whiSi*  *®  action.  Rrst,  the  application  was  too  late,  the  plaintiff's 
bad  been  attorney  having  allowed  more  than  a  fortnight  of  Easter 
the  22nd  of  Term,  all  the  Ekister  Vacation,  and  more  than  a  fortnight 
^^  -y^/>  ^^  Trinity  Term  to  elapse,  before  he  came  to  the  Court. 
Secondly,  it  appeared  from  the  letters  which  had  been 
written  by  the  plaintiff  to  the  defendants,  that  he  was 
anxious  that  the  action  should  be  settled.  The  defendants, 
therefore,  could  not  be  considered  as  guilty  of  either  fraud 
or  collusion  in  accepting  a  release  voluntarily  executed  by 
the  plaintiff  in  the  cause.  If  the  act  of  the  plaintiff  was 
injurious  to  the  attorney,  that  was  a  matter  to  be  discussed 
between  them,  but  could  afibrd  no  ground  for  setting  aside 
the  present  plea.  In  JEx  parte  Hart  (a),  where  an  action 
was  brought  for  an  excessive  distress,  the  defendant  coro-^ 
promised  with  the  plaintiff  after  notice  fix>m  the  jdaintiff^s 
attorney  not  to  do  so  without  his  consent,  and  the  Court 
refused  to  interpose  on  behalf  of  the  attorney,  the  case 
being  one  of  purely  unliquidated  damages.  Here,  the 
action  was  for  unliquidated  damages,  and,  therefore,  that 

/  (a)  1  B.  &  Ad.  660;  S.  C.  1  DowL  324. 
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was  a  clear  aQtbority  in  fiivour  of  the  defendants.  1846. 
[Mauk,  J« — There,  the  attorney  had  a  reasonable  expecta-  Wuoot 
tion  of  obtaining  his  costs  from  his  own  client ;  but  here^    „     «• 

,  BVBKOUOBBS 

he  can  obtain  nothing.     The  attorney,  where  the  plaintiff    and  Othm. 

sues  in  forma  panperis,  is  directed  by  the  Court  to  act  on 

the  pauper's  behalf,  and,  as  an  inducement,  he  is  promised 

to  be  paid  in  case  he  succeeds.     But  the  plaintiff,  by  exe^ 

cuting  this  release,  takes  away  all  chance  of  the  payment 

of  costs,  because  he  cannot  obtain  any  from  his  own  client 

I^ndal,  C.  J. — The  costs  are  part  of  the  spes  spolii  for 

which  the  attorney  labours.] 

C.  C  Janes,  Serjt  The  application  was  not  too  late, 
because  the  attorney  required  some  time  to  investigate  the 
dmimstaiices  under  which  the  release  had  been  obtained, 
and  the  plea  pleaded.  It  was  clear,  on  the  merits  of  the 
case,  that  a  fraud  had  been  practised  by  the  pauper  upon 
his  attorney,  and  to  that  fraud  the  defendants  were  parties 
On  these  grounds,  the  present  rule  ought  to  be  made 
abeolate. 

TiNDAi.,  C.  J. — ^I  do  not  mean  to  say  that  no  case  can 
occur  in  which  a  pauper  plaintiff  may  settle  an  action; 
but  it  must  be  a  strong  case  to  justify  us  in  upholding  a 
release  executed  by  a  person  in  such  a  situation,  when  the 
Court  has  appointed  an  attorney  to  act  on  his  behalf.  The 
attorney  expends  his  money  and  labour  in  the  expectation 
and  hope  that  the  result  will  repay  him :  a  release  destroys 
such  hopes;  and,  if  we  were  to  permit  a  release  to  be 
pleaded  in  cases  like  the  present,  we  should  ultimately  find 
that  no  attorney  would  be  disposed  to  act  As  regards  the 
lapse  of  time,  I  do  not  think  the  delay  so  great  as  to  preclude 
the  party  from  making  this  application. 

The  rest  of  the  Court  concurred. 

PbbCubiam. 

Rule  absolute. 

Q  2 
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J/;  ^^  C/d .  A^^'  Hatward  V.  Bennett. 

Debt  on  bond  DeBT  on  bond  for  1363i  10*.  Zd.  (a). 
,   surety  under         The  defendant  craved  oyer  of  the  bond  and  of  the  condition. 

"^     c.*iV»-\  '^^  latter,  after  reciting  that  James  Hay  ward,  the  plaintiff 

fo°the"**  *°  ^^  action,  had  made  an  affidavit  of  debt  against  John 

mentofadebt  Heifer  and  Henry  Hales,  under  the  statute  1  &  2  Vict. 

diiA  hw  IT     or  ./  ' 

for  his  render,  c.  110,  s.  8,  Stated  the  condition  to  be  for  the  payment  by 

So  pliintiff  U»lc8  of  any  sum  that  might  be  recovered  in  any  action 

recoTered  which  had  been  or  might  be  brought  for  the  recovery  of  the 

the  Queen*!  debt  against  Heffer  and  Hales,  or  Hales  alone,  and  for  the 

deu!  and    *  render  of  himself  by  Hales  to  the  custody  of  the  gaoler  of 

detail  B[^  the  Court,  in  which  such  action  should  have  been  or  might 

""*»***■'  ^  brought,  according  to  the  practice  of  such  Court,  or 

out  a  habeas  within  such  time  and  in  such  manner  as  the  said  Court  or 


caosi^  an?  ^^7  ^^'^^  thereof  should  direct     The  defendant  pleaded 

toUi^Mu^  inter  alia,   that  the  plaintiflP  brought  an  action  against 

shalseaofthe  Heffer  and  Hales  in  the  Court  of  Queen's  Bench,  for  the 

Bench,  and  recovery  of  the  said  debt  in  the  condition  mentioned,  and 

^l  aaLMh?  recovered  a  judgment  for  9241  1*. ;  and  upon  that  judg- 

retomdajof  ment  a  writ  of  capias  ad  satisfaciendum  was  issued  by 

H.  was  alwaYs  him   directed  to   the   sherifis  of  London,   returnable  ou 

himself  and  November  15,  1842,  which  writ  was  delivered  by  the  said 

rendel^Wm-  P^^^^^^  ^^  ^^^  ^^^  sherifis ;  and  that  afterwards,  and  while 

self  according  the  Said  writ  was  in  the  hands  of  the  sherifia,  and  before 

of  the  Court,  the  return  thereof,  and  before  the  said  15  th  day  of  No- 

ra  preJented  member  therein  mentioned,  and  before  any  breach  of  the 

h^di***^''*^  ^^  condition  of  the  said  writing  obligatory,  and  before 

in  manner  the  time  for  the  said  H.  Hales  rendering  himself  according 

Hdd,  on '  to  ^^  practice  of  the  said  Court  and  the  said  condition, 

niOTw*aiat  *"^^  within  a  reasonable  time  in  that  behalf,  before  the 

if  the  plea  commencement  of  this  suit,   to   wit,   on,   &c.,  the  said 

was  construed 

as  an  excuse^  H.  Hales,  being  within  the  said  bailiwick  of  the  said  sherifis, 

as  it  did  not  ^                 « 

distinctly  am  (a)  See  this  case,  cm/e,  vol.  1,  p.  9l6 ;  S.  C.  6  M.  &  6. 1035 ;  7  Scott. 

that  it  iras  N.  R.  937. 

impossible  for 

H.  to  render  himself,  it  was  bad  as  aqpimentative ;  and  if  construed  as  «  perfomanoe^  tt  was 

bad  as  not  being  substaatiYelj  so  a?ened. 
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was  then,  according  to  the  practice  of  the  said  Court,  taken 
and  arrested  by  the  said  sheriflb,  under  the  said  writ,  and 
then  surrendered  himself  thereto,  and  was  then  kept  and 
detained  in  execution  in  the  custody  of  the  said  sheriff, 
under  and  by  virtue  of  the  said  writ;  and  that  afterwards 
and  before  any  breach  of  the  said  condition  of  the  said 
writing  obligatory,  and  before  the  commencement  of  this 
suit,  and  while  the  said  H.  Hales  was  and  remained  in  the 
custody  of  the  said  sherifib  in  execution  under  the  said 
writ,  and  upon  the  said  judgment  so  recovered  as  aforesaid, 
and  within  a  reasonable  time  in  this  behalf,  to  wit,  on,  &c., 
the  said  H.  Hales  caused  to  be  issued  out  of  the  said  Court 
of  our  said  Lady  the  Queen,  before  the  Queen  herself 
according  to  the  practice  of  the  said  Court,  a  certain  other 
writ  of  our  said  Lady  the  Queen,  called  a  habeas  corpus 
cam  causa,  directed  to  the  said  sherifls,  whereby  our  said 
Lady  (he  Queen  commanded  the  said  8heri£&  to  have  the 
body  of  the  said  H«  Hales  before,  &c.,  immediately  after 
the  receipt  of  the  said  writ,  to  do  and  receive  all  and 
sii^lar  those  things  which  the  said  Chief  Justice  should 
then  and  there  consider  of  him  in  that  behalf,  and  should 
also  have  there  the  said  last  mentioned  writ;  and  that  the 
sttd  last  mentioned  writ  was  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  according  to  the  practice  of  the  said  Court, 
delivered  to  the  said  sherifis,  and  under  and  by  virtue  of 
the  said  last  mentioned  writ,  the  said  sherifis  immediately, 
and  within  a  reasonable  time  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  according  to  the  practice  of  the 
said  Court,  brought  the  said  H.  Hales  before  the  Hon.  Sir 
J.  Patteson,  Elnt,  one,  &c.,  who  then,  and  according  to  the 
practice  of  the  said  Court,  received  from  the  said  sherifis 
the  body  of  the  said  H.  Hales,  and  then,  and  before  any 
bipach  of  the  said  condition  of  the  said  writing  obligatory, 
and  before  the  time  for  the  said  H.  Hales  rendering  himself 
according  to  the  practice  of  the  said  Court,  and  the  said 
conditttm  bad  expired,  and  before  the  commencement  of 
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1846.  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
^^^^1^^  according  to  the  practice  of  the  said  Court,  committed  the 
^    ••  said  H.  Hales  into  the  custody  of  the  marshal  of  the 

Marshalsea  of  our  Lady  the  Queen,  before  the  Queen 
herself,  to  wit,  of  Thomas  Chapman,  Esq.,  as  and  then 
being  such  marshal,  and,  as  such  marshal,  the  gaoler  of  the 
said  Court  of  our  said  Lady  the  Queen,  before  the  Queen 
herself,  in  which  the  said  action  was  so  brought,  and  judg- 
ment recovered  as  aforesaid,  in  execution  at  the  suit  of  the 
plaintiflP  upon  the  said  judgment,  for  the  said  sum  of  money 
so  recovered  as  aforesaid;  and  the  said  marshal  then 
received,  and  had,  kept  and  detained  the  said  H.  Hales, 
under  and  by  virtue  of  the  said  commitment,  in  execution 
at  the  suit  of  the  plaintiff,  upon  the  said  judgment  so  re- 
covered as  aforesaid,  and  according  to  the  practice  of  the 
said  Court,  until  after  the  return  day  of  the  said  writ  of 
capias  ad  satisfaciendum,  for  a  long  space  of  time  thereafter, 
to  wit,  hitherto,  of  ail  which  premises  the  plaintiff  afterwards 
and  before,  &c.,  had  notice ;  and  that  afterwards  and  before, 
&a,  to  wit,  on,  &c.,  the  said  sherifis  made  their  return  to 
the  said  writ  of  capias  ad  satisfaciendum,  and  thereby 
returned  to  the  said  Court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself  that  by  virtue  of  the  said  writ  of 
capias  ad  satisfiiciendum,  they  took  the  body  of  the  said 
H.  Hales,  whose  body  they  safely  kept  until  they  received 
her  Majesty's  writ  of  habeas  corpus  cum  causa,  being  the 
said  writ  of  habeas  corpus  before  mentioned,  directing 
them,&c.,  (setting  out  the  return) ;  and  that  from  the  time 
of  the  recovery  of  the  said  judgment  as  aforesaid,  until  he, 
the  said  H.  Hales,  was  so  taken  and  arrested  under  the 
said  writ  of  capias  ad  satisfaciendum  aforesaid,  he,  the  said 
H.  Hales,  was  always  ready  and  willing  to  render  himself 
to  the  custody  of  the  gaoler  of  the  said  Court,  according 
to  the  practice  of  the  said  Court,  and  the  said  condition  of 
the  said  writing  obligatory,  and  afterwards,  and  whilst  he 
so  was  and  remained  in  custody  as  aforesaid,  was  ready  and 
willing  to  have  rendered  himself,  and  would  have  rendered 
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bimaelf  accoidiDgly,  but  that  he  was  prevented  by  the        18^^* 
plaintiff  fix>in  so  doing  in  manner  aforesaid.  Verification.         hIywIrd 

To  this  plea  the  plaintiff  demurred  speciaUy,  on  the  fol-  «• 

lowing  grounds :  that  the  said  plea  confesses,  but  does  not  suf- 
ficiently avoid  the  breach  of  the  condition  of  the  said  writing 
obligatory  in  the  declaration  mentioned;  that  the  said  plea 
is  no  answer  to  the  action;  that  it  admits  that  the  bond 
was  f(Mrfeited,  and  does  not  shew  any  discharge  or  release  of 
the  action ;  that  nothing  is  stated  in  the  said  plea  to  shew 
that  the  condition  of  the  said  writing  obligatory  was  per- 
formed^  or  that  the  same  was  not  forfeited;  that  the 
defendant  cannot  set  up  the  matters  stated  in  the  said  plea 
as  an  answer  to  the  action  on  the  record ;  that  if  the  matters 
stated  in  the  said  plea  amounted  to  a  reasonable  ground 
for  relieving  the  defendant  from  his  liability  under  the 
said  writing  obligatory,  the  defendant  should  have  availed 
himself  of  that  circumstance  by  motion  or  application  to 
the  Courty  and  not  by  way  of  plea;  that  the  said  plea  is 
double  in  this,  that  it  purports  in  one  part  to  shew  that  the 
condition  of  the  vrriting  obligatory  was  performed  by  the 
render  of  the  said  H.  Hales,  and  in  another  part  sets  up 
matters  by  way  of  excuse  for  the  said  H.  Hales  not  ren- 
dering according  to  the  said  condition;  that  the  plea  is 
uncertain  and  aigumentative,  and  no  certain  issue  can  be 
taken  upon  it ;  that  if  the  said  plea  is  to  be  taken  as  setting 
up  an  excuse  for  the  said  H.  Hales  not  rendering  himself 
according  to  the  condition  of  the  said  writing  obligatoiy, 
then  the  plea  is  no  answer  to  the  action ;  and  if  the  said 
plea  is  intended  as  shewing  that  the  said  H.  Hales  did 
render  himself  according  to  the  said  condition,  then  the 
said  plea  is  bad,  for  not  distinctly  stating  a  render,  but 
leaving  the  same  to  be  gathered  by  inference  and  implication. 
Joinder  in  demurrer. 

ByUiy  Serjt,  in  support  of  the  demurrer.  On  reading  the 
plea,  it  is  doubtful  whether  the  defendant  intends  to  allege 
a  performance  of  the  condition,  or  an  excuse  for  its  non« 
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1846.  performanoe.  If  the  former  is  intended,  then  there  is  no 
Haywass  direct  allegation  to  that  effect  on  which  the  plaintiff  can 
^    <*•  take  issue.    If  the  latter,  there  is  nothing  to  shew  that  the 

defendant  was  excused  for  the  non-performance.  There 
is  nothing  on  the  face  of  the  plea  which  discloses  any 
impossibility  to  render  the  defendant,  owing  to  the 
course  taken  by  the  plidntiff.  It  is  quite  consistent  with 
the  averments  in  the  plea,  that  if  the  defendant  had  com* 
plied  with  the  practice  of  the  Court,  he  might  havQ 
rendered  the  original  debtor.  This  Court  could  not  take 
judicial  notice  of  the  practice  of  the  Court  of  Queen's 
Bench,  so  as  to  determine  that  the  plaintiff  had  prevented 
the  defendant  from  making  the  render.  If  the  defendant 
intended  his  plea  to  be  one  of  performance,  he  should  have 
alleged  performance  positively,  and  then  proved  the  facta 
disclosed  in  the  plea  in  support  of  that  allegation.  If  oa 
the  other  hand  he  intended  his  plea  to  be  by  way  of  excuse, 
he  should  have  directly  averred  that  the  act  of  the  plaintiff 
made  it  impossible  for  him  to  effect  the  render. 

Talfourd,  Serjt,  contra.  It  was  decided  in  Hintan  v. 
Acraman  (a),  that  if  the  obligee  of  such  a  bond  as  the 
present  is  desirous  of  proceeding  against  the  obligor,  he  is 
bound  to  issue  a  ca.  sa.  against  the  original  debtor.  Here 
the  plaintiff  pursued  that  course,  and  by  taking  the  debtor 
in  execution,  that  which  amounted  to  a  render  in  point  of 
law  was  effected,  and  so  the  condition  of  the  bond  was 
fulfilled.  The  plaintiff,  therefore,  was  satisfied,  and  there- 
fore could  have  no  right  to  proceed  against  the  sureties. 
The  plea  set  forth  certain  other  measures  in  addition  to 
that  which  constituted,  in  point  of  law,  a  render,  but  the 
introduction  of  them  could  not  invalidate  the  plea.  But 
if  the  plea  could  not  be  considered  as  disclosing  what  in 
point  of  law  constituted  a  fulfilment  of  the  condition,  it 
disclosed  a  sufficient  excuse  for  the  non-fulfilmeut,  as  it 


/  (a)  AtUe,  vol  3,  p.  426 ;  S.  a  3  C.  B.  367. 
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shewed  that  the  act  of  the  plaintiff  prevented  the  render.        18-16. 

In  that  way  also,  the  plea  most  be  considered  as  discloring     h^^^J^^ 

an  answer  to  the  declaration.  •- 

Bbhmeit. 

Byles,  Seijt.,  replied. 

Cur,  adv,  vulL 

TiNBALy  C.  J.,  now  delivered  the  judgment  of  the  Court. 
—This  was  an  action  of  debt  on  a  bond  entered  into  pur- 
suant to  the  statute  1  &  2  Vict  c.  110,  s.  8.  The  defendant 
cmved  oyer  of  the  bond  and  the  condition,  which,  after 
reciting  that  James  Hayward,  (the  plaintiff  in  this  action), 
had  made  affidavit  that  John  Heffer  and  Henry  Hales  were 
indebted  to  him  in  the  sum  of  681il  I5s.  1^.,  was,  that  if 
H.  Hales  did  and  should  pay  to  J.  Hayward  such  sum  or 
sums  of  money  as  should  be  recovered  against  him  the  said 
H.  Hales  and  J.  Heffsr,  or  against  the  said  H.  Hales,  in 
any  action  which  bad  been  brought,  or  should  thereafter  be 
brought,  for  the  recovery  of  his  alleged  debt,  together  with 
such  costs  as  should  be  given  in  the  same,  or  should  render 
himself  to  the  custody  of  the  gaoler  of  the  Court  in  which 
such  action  should  have  been,  or  might  be  brought,  for 
recovery  of  the  said  alleged  debt,  according  to  the  practice 
of  such  Court,  or  within  such  time  and  in  such  manner  as 
the  said  Court,  or  any  Judge  thereof  should  direct,  after 
judgment  should  have  been  recovered  in  such  action,  then 
the  said  obligation  should  be  void ;  but  otherwise,  the  same 
should  stand  and  remain  in  full  force  and  effect.  The 
defendant  thereupon  pleaded  in  substance,  that  after  making 
the  said  writing  obligatory,  and  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  the  plaintiff  brought  an  action 
io  the  Queen's  Bench  against  J.  Heffer  and  H.  Hales  for 
the  recovery  of  the  said  alleged  debt,  and  that  the  plaintiff 
afterwards  recovered  against  the  said  He£fer  and  Hales 
9242.  li.,  as  well  in  respect  of  the  said  debt  as  for  his  costs 
and  charges.  And  the  defendant  ftirther  said,  thai  after- 
wards and  before  the  commencement  of  this  suit,  and 
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1846.       aooording  to  the  practice  of  the  said  Court,  to  wit,  on  the 
Hay^akd     ^**  ^^  October,  1844,  the  plaintiff  caused  to  be  issued  out 
«-  of  the  Court  of  Queen's  Bench,  upon  the  said  judgment  so 

recovered  by  him  as  aforesaid,  a  writ  of  capias  ad  satis- 
faciendum against  the  said  Heffer  and  Hales,  directed  to 
the  sheriflb  of  London,  whereby  the  Queen  commanded 
the  said  sheriffi  that  they  should  take  the  said  J.  Hefier 
and  H.  Hales,  and  them  safely  keep,  so  that  the  said  sherifis 
might  have  the  bodies  of  the  said  J.  Heffer  and  H.  Hales 
before  our  said  Lady  the  Queen  at  Westminster,  on  Tuesday 
the  15th  day  of  November  next  ensuing,  to  satisfy  the  said 
plaintiff  the  said  sum  of  924il  1«.,  together  with  interest  at 
the  rate  of  4/.  per  cent  from  the  3Qth  of  June,  1842 ;  and 
the  sherifiii  were  also  commanded  to  have  there  then  that 
writ.  And  the  defendant  further  said,  that  afterwards  and 
according  to  the  practice  of  the  Court,  the  said  writ  was 
delivered  by  the  plaintiff  to  the  sherifis ;  and  that  afterwards 
and  before  the  return  thereof  and  before  die  15th  day  of 
November  therein  mentioned,  and  before  any  breach  of  the 
said  condition,  and  before  the  time  for  the  said  H.  Hales 
rendering  himself  according  to  the  practioe  of  the  said 
Court,  and  the  said  condition,  and  within  a  reasonable 
time  in  that  behalf,  before  the  commencement  of  this  suit, 
to  wit^  on  the  14th  day  of  November,  1842,  the  said 
H.  Hales  being  within  the  bailiwick  of  the  said  sheriflEa, 
was  then,  according  to  the  practice  of  the  said  Court,  taken 
and  arrested  by  the  said  sherifis,  under  the  said  writ,  and 
then  surrendered  himself  thereto,  and  was  then  kept  and 
detained  in  execution  in  the  custody  of  the  said  sheriffi, 
by  virtue  of  the  said  writ  And  the  defendant  further  said, 
that  afterwards  and  before  any  breach  of  the  said  condition, 
and  before  the  commencement  of  this  suit,  and  whilst  the 
said  H.  Hales  remained  in  the  custody  of  the  said  sheriffi, 
in  execution  under  the  said  writ,  and  upon  the  said  judg- 
ment, and  within  a  reasonable  time  in  this  behalf,  to  wit, 
on  the  14th  of  February,  1842,  the  said  H.  Hales  caused 
to  be  issued  out  of  the  said  Court  of  Queen's  Bench, 
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according  to  the  practice  of  the  said  Court,  a  writ  of  habeas        1846. 

corpus  cum  causa,  directed  to  the  said  sheriffs,  whereby  the     h][^^h,j 

Qoeen  commanded  the  said  sherifis  to  hare  the  body  of 

the  said  H.  Hales  before  the  Chief  Justice,  to  do  and  receive, 

&c    And  the  defendant  further  said,  that  the  said  writ  was 

afterwards,  and  before  the  commencement  of  this  suit,  to 

wit,  on,  &c»5  and  according  to  the  practice  of  the  said  Court, 

delivered  to  the  said  sherifis,  and  under  and  by  virtue  of 

the  said  writ,  the  said  sherifib  immediately,  and  within  a 

reasonable  time  afterwards,  to  wit,  on,  &c.,  and  according 

to  the  practice  of  the  siud  Court,  brought  the  said  H.  Hales 

before  the   Hon.  Sir  J.  Pattemm,  one  of  her  Majesty's 

Justices^  &c.,  who  then,  and  according  to  the  practice  of 

the  said  Court,  received  from  the  said  sherifis  the  body  of 

the  said  H,  Hales;  and  then,  and  before  any  breach  of  the 

said  condition,  and  before  the  time  for  the  said  H.  Hales 

rendering  himself,  according  to  the  practice  of  the  said 

Court,  and  the  said  condition,  had  expired,  and  before  the 

commencement  of  this  suit,  to  wit,  on  the  day  and  year 

last  aforesaid,  and  according  to  the  practice  of  the  said 

Court,  committed  the  said  H.  Hales  into  the  custody  of 

the   marshal   of  the   Marshalsea,   &a,    to  wit,  Thomas 

Chapman,  Esq.,  as  and  then  being  such  marshal,  and,  as 

such  marshal,  the  gaoler  of  the  said  Court  of  our  said  Lady 

the  Queen,  before  the  Queen  herself  in  execution  of  the 

writ  of  the  plaintiff  upon  the  said  judgment;  and  the  said 

marshal  then  received,  and  kept  and  detained  the  said 

H.  Hales  under  and  by  virtue  of  the  said  commitment,  in 

execution  at  the  suit  of  the  plaintiff  upon  the  said  judgment, 

and  according  to  the  practice  of  the  said  Court,  until  and 

after  the  return  day  of  the  said  writ  of  capias  ad  satis- 

&ciendnm,  to  wit,  hitherto:  of  all  which  premises  the 

plaintiff  had  notice.     And  the  defendant  further  said,  that 

after  the  commitment  of  H.  Hales  as  aforesaid,  and  before 

the  commencement  of  this  suit,  to  wit,  on  the  16th  day  of 

November,  1842,  the  said  sheriffit  made  their  return  to  the 

said  writ  of  capias  ad  satisfaciendum,  and  thereby  returned 
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1846.  that  they  had  taken  the  said  H.  Hales,  and  safelj  kept  him 
Haywabb  ^^^  ^^7  i^eceived  the  writ  of  habeas  corpus,  and  so 
Bbnncit  '®^'^'"^®d  the  committal  of  H.  Hales  by  Mr,  Justice  PaUesan. 
And  the  defendant  further  said,  that  from  the  time  of  the 
recovery  of  the  said  judgment  until  he  the  said  H.  Hales 
was  taken  and  arrested  under  the  said  writ  of  capias  ad 
satisfiiciendum,  he  the  said  H.  BUes  was  always  ready  and 
willing  to  render  himself  to  the  custody  of  the  gaoler  of 
the  said  Court,  according  to  the  practice  of  the  said  Court, 
and  the  said  condition ;  and  afterwards,  and  whilst  he  was 
and  remained  in  custody  as  aforesaid,  was  ready  and  willing 
to  have  rendered  himself  and  would  have  rendered  himself 
accordingly,  but  that  he  was  prevented  by  the  plaintiff 
from  so  doing  in  manner  aforesaid,  and  which  last  premises 
the  plaintiff,  during  the  respective  tiroes  last  aforesaid,  well 
knew.  To  this  plea  the  plaintiff  demurred  specially,  on 
the  ground  that  it  purports  in  one  part  to  shew  that  the 
condition  of  the  writing  obligatory  was  performed  by  the 
render  of  the  said  H.  Hales,  and  in  another  part  sets  up 
matters  in  excuse  for  the  stud  H.  Hales  not  rendering 
according  to  the  condition;  that  if  the  plea  was  to  be 
taken  as  shewing  that  the  said  H.  Hales  rendered  himself 
according  to  the  said  condition,  it  was  bad,  for  not  stating 
dbtinctly  that  he  did  render  himself  according  to  the 
practice  of  the  Court,  but  instead  thereof  leaving  it  to  be 
collected  by  inference  only ;  and  that  if  it  was  to  be  taken 
as  setting  up  a  matter  of  excuse  for  not  rendering  according 
to  the  condition,  it  did  not  shew  any  sufficient  excuse  or 
answer  to  the  action.  We  think  it  clear,  that  if  the  plea 
is  to  be  looked  at  as  a  plea  of  performance,  that  it  is 
deficient  on  the  ground  pointed  out  in  the  demurrer,  for 
we  cannot,  in  this  Court,  take  notice  of  the  practice  of  the 
Court  of  Queen's  Bench ;  and  if  the  matters  pleaded  do 
constitute  a  render  according  to  the  practice  of  that  Court, 
that  should  have  been  made  matter  of  substantive  averments 
On  the  part  of  the  defendant,  indeed,  it  was  not  contended 
that  the  plea  could  be  considered  as  setting-up  that  there 
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had  been  a  render  of  EL  Hales,  according  to  the  practice  1846. 
of  the  Court,  but  it  was  contended  that  the  plea  shewed  a 
saflfeient  excuse  for  not  rendering  him.  It  may  be  admitted 
as  clear  law,  that  if  there  is  an  obligation  defeasible  on 
performance  of  a  certun  condition,  and  the  performance  of 
the  condition  becomes  impossible  by  the  act  of  the  obligee, 
the  obligor  shall  be  excused  from  the  performance  of  it; 
Co.  LUL  206,  cu  But  it  does  not  appear  to  us  that  the 
de&ndant  in  this  cause  has  shewn  the  existence  of  any  such 
impossibility.  The  act  relied  upon  for  that  purpose  is  the 
suing  out  of  a  capias  ad  satisfiiciendum,  and  delivery  of  it 
to  the  sheriffs,  from  which  it  is  intended  that  the  Court 
should  infer  that  it  was  thereby  become  impossible  for 
H.  Hales  to  render  himself  to  the  custody  of  the  marshal, 
accorcUng  to  the  practice  of  the  Court  of  Queen's  Bench* 
If  any  such  impossibility  did  in  fact  exist,  it  should  have 
been  averred  distinctly,  so  that  a  certain  and  definite  issue 
might  be  taken  upon  it  Instead  of  making  such  an  alle- 
gation, all  that  the  defendant  says  is,  that  H.  Hales  would 
have  rendered  himself,  but  that  he  was  prevented  by  the 
plaintiff  in  manner  aforesaid;  in  other  words,  that  he  was 
prevented  by  the  plaintiff  suing  out  the  writ  of  capias  ad 
satis&ciendum,  which  the  Court  cannot  judicially  know  to 
be  any  impediment  whatever  to  the  render.  We  think, 
therefore,  that  there  must  be  judgment  for  the  plaintiff 
upon  this  demurrer. 

Judgment  for  the  Plaintiff. 
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A  decUratioii 
against  tbo 
returniDjr 
officer  ofa 
borough,  al- 
leged the 
plaintiff  to  be 
abargesf, 
having  his 
name  on  the 
borough 
register*  and 
that  he  was 
entitled  to  vote 
at  a  certain 
election,  and 
that  on  ten- 


ya.  ^*^2^.  cAe  pRTCE  ».  Belcher. 

v^ASE.  The  declaration  stated  that  the  defendant,  before 
and  at  the  time  of  the  committing  of  the  grievances  herein- 
after mentioned,  and  after  the  passing  and  coming  into 
operation  ofa  certain  act  of  Parliament,  (6  &  7  Vict  c.  18), 
made,  &c.,  and  intituled,  &c.,  was  mayor  of  die  borough  of 
Abingdon,  in  the  county  of  Berks,  which  borough,  before 
and  at  the  time  of  the  committing  of  the  said  grievances^ 
was  and  now  is  a  borough  that  returned  and  returns  one 
member  to  serve  in  Parliament;  and  to  him  the  defendant 
as  mayor  of  the  said  borough,  by  virtue  of  his  said  office  of 
*J^%J*^^    mayor,  of  right  belonged  the  execution  of  any  writ  or  pre- 

lefttsedto 

reeeire  H. 

Plea,  that 

the  plaintiff 

was  not  a 

burgess  ^^duly 

qualified  or 

entitled**  to 

Tote  at  the 

election  x 

J7<Ai»  that  the 

plea  was  bad 

for  ambiguitj, 

as  the  plea  ••^•i.  i./\  -j  -o 

left  it  uncertain  mittmg  of  the  gnevances  heremafter  mentioned,  to  wit,  &c.» 

whether  the        j^i; j  , t    t>    ^k i.    i7-_      .\.^  jl^^jlo:  ^c  ^\.^ 

defendant 
intended  to 
allege  that  the 
plaintiff  was 
not  duW  ro- 
ffistered,  or 
Uiat  he  was 
disqualified 
from  some 
other  cause. 

that  6?cn  on  special  demorrer,  a  declaration  averring  that  the  defendant  **  contriving  and 
wrongfully,  fraudulently,  wilfblly,  and  malicioQsly  intending  to  injure  the  plaintiff,  refuMd  to 
receife  the  vote  of  the  plaintiff,**  sufficiently  all^|[;ed  the  defendant  to  have  acted  maliciously. 

A  declaration  founded  on  the  6  &  7  Vict  c.  18,  a.  82,  which  prohibits  returning  officers  fWnn 
allowing  a  scrutiny,  alleged,  that  when  the  plaintiff  tendered  his  vote,  the  retuminf^  officer 
allowed  a  leratiny,  and  uter  such  scrotmv,  determined  that  the  plaintijf  was  not  entitled  to 
vote;  **  whereby**  the  plaintiff  was  deli^ea  in  the  exercise  of  his  privilege,  and  was  whoUj 
deprived  of  his  privilege,  and  a  burgess  was  elected  without  any  vote  of  the  plaintiff:  HM^ 
that  the  allegatiotts  after  the  word  **  whereby"  were  sufficient  averments  of  ftet,  and  not  mete 
inferences  from  preceding  allegations ;  and  that  the  facts  io  averred  disclosed  sufficient  l^gnl 
damage  resulting  from  h^uding  the  scrutiny. 


cept  for  the  election  of  a  member  to  serve  in  Parliament  for 
the  said  borough,  which  should  be  delivered  to  him,  so  being 
such  mayor  as  aforesaid,  and  to  be  and  officiate  as  returning 
officer  at  such  election ;  that  on  the  30th  day  of  June,  9  Vict, 
a  writ,  &C.,  (the  writ  was  here  set  out,  for  the  election  ofa 
burgess  in  the  place  of  Sir  F.  Thesiger,  the  then  buigess 
for  the  borough,  who  had  accepted  the  office  of  attorney 
general);  which  said  writ,  afterwards  and  before  the  com- 


was  delivered  to  one  J.  B.  Monck,  Esq.,  the  sheriff  of  the 
same  county  of  Berks,  to  be  executed  in  due  form  of  law, 
by  virtue  of  which  said  writ  the  aforesaid  J.  B.  Monck,  so 
being  then  and  there  sheriff  of  the  county  of  Berks  afore- 
said, afterwards  and  before  the  committing  of  the  grievances 
hereinafter  mentioned^  to  wit,  on  the  1st  day  of  July^ 
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9  Vict^  made  his  certain  precept  in  writing,  under  the  1846 
seal  of  him  the  said  X  B.  Monck,  of  his  office  of  sheriff  of  ^""^j^ 
the  county  of  Berks  aforesaid,  directed  to  the  mayor  of  the 
borough  of  Abingdon  aforesud,  (precept  set  oat  at  length), 
which  said  precept,  afterwards  and  before  the  committing 
of  the  grievances  hereinafter  mentioned,  to  wit,  on  the 
same  first  day,  at,  &c.,  was  delivered  to  him  the  said 
defendant,  then  and  until  and  after  the  return  of  the  said 
writ,  being  mayor  of  the  said  borough  of  Abingdon  as 
aforesaid,  to  be  executed  in  due  form  of  law ;  by  virtue  of 
whidi  said  precept,  and  by  virtue  of  the  writ  aforesaid, 
they  the  said  bui^gesses  of  the  borough  of  Abingdon,  being 
in  that  behalf  duly  forewarned,  to  wit,  on  the  8th  day  of 
July,  ia  the  said  ninth  year  of,  &c.,  at  the  borough  of 
Abingdon  aforesaid,  before  him  the  defendant,  so  being 
mayor  and  returning  officer  o^  &c.,  aforesaid,  were  as- 
sembled to  elect  a  burgess  for  the  said  borough,  according 
to  the  exigency  of  the  said  writ  and  precept  aforesaid,  and 
during  that  assembly  to  that  intention,  and  before  such 
burgess,  by  virtue  of  the  writ  and  precept  aforesaid,  was 
elected,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
borough  of  Abingdon  aforesaid,  he  the  plaintiff  then  bein^ 
and  the  plaintiff  avers  that  he  then  was,  a  burgess  of  the 
borough  aforesaid,  and  the  name  of  the  plaintiff  being  then 
inserted,  and  then  standing  and  being,  and  the  plaintiff 
avers  that  his  name  was  then  inserted,  and  then  stood  and 
then  was  in  the  register  of  voters  then  in  force  for  the  said 
borough,  to  wit,  the  register  of  all  persons  entitled  to  vote 
in  the  election  of  a  member  to  serve  in  Parliament  fer  the 
sud  borough,  made  and  formed  according  to  the  provisions 
of  the  statutes  in  that  case  made  and  provided,  and  the 
plaintiff's  said  name  being  and  standing,  and  the  plaintiff 
avers  that  his  said  name  then  stood  and  was  No.  21 6  in  the 
said  register  of  voters,  and  the  plaintiff  being  then  entitled, 
and  the  plaintiff  avers  that  he  was  then  entitled,  to  give  his 
vote  {or  the  choosing  of  a  burgess  of  the  said  borough, 
according  to  the  exigency  of  the  writ  and  precept  aforesaid. 


340  CA8E8  ON  POINTS  OF   PRACTICE,  C   P. 

1846.       before  him,  the  defendant,  mayor  of  that  boroiqjb,  to  whom 

^J^^jg       then  and  there  it  did  duly  belong,  as  such  returning  officer 

^   *•  as  aforesaid,  at  the  said  election,  to  take  and  allow  the  vote 

Belchee* 

of  him,  the  plaintiff,  of  and  in  the  premises,  was  ready,  and 

he,  the  plaintiff,  then  offered  to  give,  and  then  and  there 
tendered  his  vole  for  choosing  J.  Caulfield,  Esq.,  a  burgess 
for  that  Parliament,  by  virtue  and  according  to  the  exigency 
of  the  writ  and  precept  aforesaid ;  and  he,  the  plaintiff,  was 
then  and  there  willing  and  ready  to  answer,  and  did  then 
and  there  answer  in  the  affirmative  to  him,  the  said  defend* 
ant,  so  being  such  returning  officer  as  aforesaid,  the  ques- 
tions authorized  by  the  act  of  Parliament  aforesaid,  to  be 
put  by  the  returning  officer  at  any  election  of  a  member  or 
members  to  serve  in  Parliament,  if  required,  on  behalf  of 
any  candidate,  to  any  voter,  at  the  time  of  his  tendering 
his  vote  at  any  such  election,  and  which  he,  the  defendant, 
so  being  such  returning  officer  as  aforesaid,  was  then  re- 
quired, on  behalf  of  Sir  F.  Thesiger,  a  candidate  at  the 
said  election,  to  put,  and  did  then  put  to  him,  the  plaintiff, 
and  he,  the  plaintiff,  was  then  and  there  willing  and  ready 
to  take,  and  then  and  there  offered  to  take  the  oath  by  the 
said  act  of  Parliament  authorized  to  be  administered  by  the 
returning  officer  at  any  election  of  a  member  or  members 
to  serve  in  Parliament,  if  required  on  behalf  of  any  candi- 
date at  the  time  aforesaid,  to  any  voter,  if  he,  the  defendant, 
so  being  such  returning  officer  as  aforesaid,  should  be  re- 
quired to  administer,  and  should  then  offer  to  administer 
the  said  oath;  of  all  which  he  the  defendant,  so  being  such 
returning  officer  as  aforesaid,  then  had  notice ;  but  he  the 
defendant,  was  not  then  required  to  administer,  and  did 
not  then  offer  to  administer  the  said  oath;  and  the  vote  of 
him,  the  plaintiff,  then  and  there  of  right  ought  to  have 
been  received  and  admitted,  and  allowed  to  be  entered  and 
recorded ;  and  the  defendant,  so  being  then  and  there  the 
returning  officer  as  aforesaidt  was  then  and  there  requested 
to  receive  and  administer,  and  allow  to  be  entered  and 
recorded,  the  vote  of  him,  the  plainti^  so  tendered  aa 
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aforesaid :  neTeitheless  he,  the  defendant,  so  being  then  ^  ^8^^« 
and  there  returning  officer  as  aforesaid,  well  knowing  the 
premises;,  but  contriving  and  wrongfhllj,  frandalently,  and 
wilMly  intending  to  injure  and  damnify  him,  the  plaintiff, 
in  this  behalf  and  wholly  to  injure  and  disappoint  him  of 
his  privilege  of  and  in  the  premises,  did  then  and  there 
hinder  him,  the  plaintiff,  from  giving  his  vote  in  that  behalf 
and  did  then  and  there  absolutely  reject  the  vote  of  the 
[daintiff,  by  him  so  tendered  at  the  said  election  as  aforesaid, 
and  did  then  and  there  abeolntely  refuse  to  permit  him,  the 
plainti£^  to  give  his  vote  for  choosing  a  burgess  for  the 
borouf^  of  Abingdon  aforesaid,  to  the  Parliament  aforesaid, 
and  did  not  receive  nor  admit,  nor  allow  to  be  entered  and 
recorded,  the  vote  of  him,  the  plaintiff,  for  choosing  J.  Caul-^ 
field,  Esq.,  a  buigess  of  that  borough,  to  serve  in  that  Par* 
liamen^  contrary  to  the  said  act  of  Parliament,  and  to  the 
statute  in  that  case  made  and  provided ;  and  a  burgess  of 
diat  borough  was  elected  for  that  Parliament,  he,  the 
pUntifi^  being  so  excluded  from  ffnng  his  vote,  and  his 
vote  being  so  rejected  by  him,  the  defendant,  so  being  such 
returning  officer  as  aforesaid,  and  without  any  vote  of  him, 
the  plaintiff,  then  and  there  by  virtue  of  the  vnit  and  pre- 
cept aforesaid,  to  the  injury,  enervation,  and  destruction 
of  the  aforesaid  privilege  of  him,  the  plaintiff,  in  the  pre- 
mises, and  the  deprivation  and  loss  of  his  said  right  to  vote 
at  the  said  election,  and  to  have  his  vote  received  and  ad- 
mitted, and  allowed  to  be  entered  and  recorded  by  the 
defendant,  so  being  such  returning  officer  as  aforesaid. 

The  second  count  contained  the  same  allegations  as  the 
first,  down  to  the  allegation  of  tendering  the  vote  by  the 
plaintiff.  It  then  proceeded:  And  he,  the  plaintiff,  then 
and  there  ofiered  to  give,  and  then  and  there  tendered  his 
vote  for  choosing  J.  Caulfield,  Esq.,  a  burgess  for  that 
Pailiaoient,  by  virtue  o^  and  according  to  the  exigency  of 
the  writ  and  precept  aforesaid ;  and  the  vote  of  him,  the 
plaintiff,  then  and  there  of  right  ought  to  have  been  received 
and  admitted,  and  allowed  to  be  entered  and  recorded  on 
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the  poll  books  of  the  said  election  by  the  said  defendant,  so 
being  then  and  there  major  and  retiiming  officer  as  afiire- 
said,  to  the  end  and  intent  that  when  he,  the  defendant,  so 
being  such  returning  officer  as  aforesaid,  shonld,  after  the 
final  close  of  the  poll  at  the  said  election,  cast  up  the 
number  of  votes  as  they  should  appear  on  die  said  poll  books, 
and  should  openly  declare  the  state  of  the  poll,  and  make 
proclamation  of  the  member  chosen,  according  to  the 
statutes  in  that  case  made  and  provided,  the  said  vote  of 
him,  the  plaintiff,  should  be  reckoned,  indnded,  and  cast 
up  by  him,  the  defendant,  so  being  such  zetunung  officer 
as  aforesaid,  among  the  number  of  votes  to  be  cast  up  as 
aforesaid;  and  in  order  lo  the  making  of  the  said  dechua^ 
tion  and  proclamation  as  aforesaid,  as  having  been  g^vei^ 
admitted,  and  allowed  for  choosing  the  said  J.  Caulfield  a 
burgess  for  that  Parliament;  and  the  defendant,  so  being 
then  and  there  rettuming  officer  as  aforesaid,  was  then  and 
there  requested  to  receive  and  admit,  and  allow  to  be 
entered  and  recorded  in  the  poll  books  of  the  said  election, 
the  vote  of  him,  the  plaintiff,  to  the  end  and  intent  that 
when  he,  the  defendant,  so  being  sudb  retnmit^  officer  as 
aforesaid,  should,  after  the  final  close  of  the  poll  at  the  said 
election,  cast  up  the  number  of  votes  as  they  should  appear 
on  the  said  poll  books,  and  should  openly  dedaie  die  state 
of  the  poll,  and  make  proclamation  of  the  member  chosen 
as  aforesaid,  the  said  vote  of  him,  the  plaintiff,  should  be 
reckoned,  included,  and  cast  up  by  the  defendant^  so  being 
such  returning  officer  as  aforesaid^  among  the  number  of 
votes  so  to  be  cast  up  as  aforesaid,  and  in  cider  to  the 
making  ^f  the  said  dedaration  and  prodamadon  as  afore- 
said, aa  having  been  given,  admitted,  and  allowed,  far 
choosing  the  said  J.  Caulfield,  Eaq.,  a  buigess  for  that 
Parliament  Nevertheless  he,  the  defendant,  being  then 
and  thei^  mayor  and  returning  officer  as  aforesaid,  well 
knowing  the  premises,  but  contriving,  and  wrongfully, 
fi:audulendy,  and  wilftilly  and  maliciously  intending  to 
injure  and  damnify  him,  the  plaintiff,  in  this  behalf,  and 
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wholly  to  hinder,  and  disappoint,  and  deprive  him  of  the  1846. 
benefit  of  his  right  and  ymvilege  as  aforesaid  of  and  in  the  ^^'^J^T^ 
pvemisesy  did  then  and  there,  instead  of  so  receiving,  and  ^^*| 
admitting,  and  allowing  to  be  entered  and  recorded  on  the 
poll  books  of  the  said  election,  the  vote  of  the  plaintiff,  to 
die  end  and  intent  aforesaid,  did  then  and  there,  when 
die  said  plaintiff  so  tendered  his  vote  as  aforesaid  and  so 
requested  him,  the  defendant,  to  receive  the  same,  and  to 
admit  and  allow  the  same  so  to  be  entered  and  recorded  as 
aforesaid,  to  the  end  and  intent  as  aforesaid,  wholly  refuse 
to  receive  the  same  to  be  so  entered  and  recorded,  to  the 
end  and  intent  as  afoieaaid,  but,  on  the  contrary  thereof, 
did  then  and  there  cause  and  procure  the  said  vote  of  the 
plaintiff  to  be  entered  within  a  certain  space  or  column  of 
the  said  poll  books,  which  space  or  column  was  and  is 
headed  vrith  the  wovds  *«For  whom  tendered,"  and  the 
entry  of  any  vote  within  which  space  or  column  indicates 
and  signifies,  and  the  plaintiff  avers,  that  the  entxy  of  his 
vote  within  the  said  space  or  column  did  and  does  indicate 
and  signify,  either  that  the  name  of  the  plaintiff  had  been 
omitted  firom  the  register  of  votars  then  in  force  for  the  said 
borough^  in  consequence  of  the  decision  of  the  Bairister 
who  had  revised  the  lists  firom  which  such  register  had 
been  formed,  or  that  the  vote  of  some  other  person  had 
abeady  been  received  and  dlowed  to  be  entered  and 
recorded  on  the  poll  books  of  the  said  election,  as  being 
registered  in  respect  of  the  same  qualification  as  that  by 
virtue  of  which  the  plaintiff  then  claimed  to  vote,  and  that, 
therefore,  the  said  plaintiff  was  not  entitled,  when  he,  the 
defendant,  so  being  such  returning  ofiicer  as  aforesaid, 
riiould,  after  the  final  dose  of  the  poll  of  the  said  election, 
cast  up  the  number  of  votes  as  they  should  appear  on  the 
said  poll  books,  and  should  openly  declare  the  state  of  the 
pdl,  and  make  proclamation  of  the  member  chosen  as  afore^ 
said,  to  have  the  said  vote  of  him,  the  phdntiff,  reckoned, 
included,  and  cast  up  by  him,  the  defendant,  so  being  such 
returning  officer  as  afoMsudd,  among  the  number  of  votes 
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1846.       80  to  be  cast  up  as  aforesaid,  and  in  order  to  the  making  of 
Peycb       ^^®  ^^  declaration  i^d  proclamation,  as  having  been 
*•  given,  admitted,  and  allowed  for  choosing  the  said  J,  Canl- 

field  a  buigess  for  that  Parliament  And  the  plaintiff 
further  says,  that  when  he,  the  defendant,  so  being  such 
returning  officer  as  aforesaid,  did,  after  the  final  close  of 
the  poll  at  the  said  election,  cast  op  the  number  of  votes 
as  thej  appeared  in  the  said  poll  books,  and  did  openly 
declare  the  state  of  the  poll,  and  make  proclamation  of  the 
member  chosen,  according  to  the  statutes  in  that  case  made 
and  provided,  he,  the  defendant,  did  then  wholly  refuse, 
neglect,  and  omit  to  reckon,  include,  and  cast  up  among 
the  number  of  votes  so  cast  up,  and  in  openly  declaring  the 
state  of  the  poll,  he,  the  defendant,  did  wholly  refuse^ 
neglect,  and  omit  to  reckon  and  include  among  the  number 
of  votes  given  for  choosing  the  said  J,  Caulfield  a  buigess 
for  that  Parliament,  then  returned  by  him,  so  being  such 
returning  officer  as  aforesaid,  as  and  for  the  true  state  of 
the  poll  in  that  behalf,  and  he,  the  defendant,  did  not  then 
so  reckon  and  include  among  the  said  number  of  votes,  and 
in  the  state  of  the  poll  so  then  and  there  openly  declared  as 
aforesaid,  the  said  vote  of  him,  the  plaintiff;  and  a  burgess 
of  that  borough  was  elected  for  that  Parliament,  and  pro- 
clamation was  made  of  a  member  chosen  without  any  vote 
of  him,  the  plaintiff,  being  so  reckoned,  included,  and  cast 
up  as  aforesaid ;  whereby  the  privilege  of  the  plaintiff  in  that 
behalf  was  wholly  injured,  enervated,  and  destroyed,  and 
the  plaintiff  was  wholly  deprived  of  the  benefit  of  his  right 
to  vote  at  the  said  election,  and  to  have  his  said  vote 
received  and  admitted,  and  allowed  to  be  entered  and 
recorded  in  the  said  poll  booka^  and  to  have  the  same 
reckoned,  included,  and  cast  up  by  the  defendant,  so  being 
such  returning  officer  as  aforesaid,  among  the  number  of 
votes  so  cast  up  after  the  close  of  the  poll  as  aforesaid,  and 
to  have  the  same  reckoned  and  included  in  the  declaration 
by  him,  the  defendant,  so  being  such  returning  officer  as 
afi^resaid,  of  the  state  of  the  poll  among  the  number  of  votes 
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giTen,  admitted,  and  allowed  for  choosing  the  said  J.        1S40. 
Canlfield  a  bmgeflB  for  that  Parliament 

The  third  count  was  similar  to  the  two  first,  down  to  the 
aOegation  of  tendering  the  vote,  and  it  then  proceeded: — And 
he,  the  plaintiff,  then  and  there  o£Rered  to  give^  and  then 
and  there  tendered  his  vote  ibr  choosing  the  said  J.  Caul- 
field,  Esq.,  a  burgess  for  that  Parliament,  bj  virtue  of  and 
aooording  to  the  exigency  of  the  writ  and  precept  afi>resaid: 
and  it  then  and  there  became  and  was  the  duty  of  the 
defendant  to  enter  the  said  vote  of  the  plainti^  so  tendered 
by  him,  the  plaintiff,  as  aforesaid,  upon  the  poll  books  of  the 
said  election,  without  entering  into  or  allowing  any  scrutiny, 
by  or  before  him,  the  said  defendant,  so  being  sach  return- 
ing officer,  as  aforesiud,  with  regard  to  such  vote.  Never- 
theless, he,  the  defendant,  being  then  and  there  mayor  and 
returning  officer  as  aforesaid,  well  knowing  the  premises, 
but  contriving,  and  wrongfully,  fraudulently,  wilfiilly,  and 
maKcioualy  intending  to  injure  and  damnify  him,  the  plain- 
tiff, in  that  behalf,  and  fiuther  to  vex,  harass,  and  delay  the 
plaintiff  in  the  exercise  of  his  privilege  of  voting,  and  to 
deprive  him  of  the  benefit  of  his  said  privilege,  of  and  in 
the  premises,  did  then  and  there  wrongfully  order  and  allow 
a  scrutiny  to  be  held  before  him  the  said  defendant  so 
being  such  returning  officer  as  aforesaid,  to  wit,  in  the 
Gnildhflll  of  the  said  borough,  with  r^ard  to  the  vote  of 
him  the  plaintiff,  so  tendered  by  him  the  plaintiff,  as  afore- 
sttd,  and  with  regard  to  the  right  and  qualification  of  him 
the  plaintiff,  to  give  his  said  vote,  and  to  have  the  said  vote 
admitted  and  allowed,  and  did  further  wrongfully  take  upon 
himself  to  adjudge  and  determine  at  and  after  such  scrutiny, 
so  ordered  and  allowed  and  held  as  aforesaid,  that  the 
plaintiff  was  not  then  entided  to  give,  and  had  no  qualifi- 
cation enabling  him  to  give  his  vote  at  the  said  election, 
and  that  he  was  not  then  entided  to  have  the  same  admitted 
and  allowed,  contraiy  to  the  fnrovisions  of  the  said  act  of 
Parliament,  and  to  the  statute  in  that  case  made  and  pro- 
vided; uriierebj  the  (duntiff  was  not  only  then  wrongfully 
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▼exed,  harasBed,  and  delayed,  hindeted^  and  obstrocted 
in  the  exercise  of  his  said  piiyilege  of  votii^  btit  was  then 
wholly  deprived  of  the  benefit  of  his  said  privilege ;  and  a 
burgess  of  that  borough  was  elected  for  that  Parliament, 
the  vote  of  hiin,  the  plaintiff,  being  so  hindered  and  ob- 
structed, and  without  any  vote  of  him,  the  plaintiff;  and 
then  and  there,  by  virtue  of  the  writ  and  precept  aforesaid, 
and  also  by  means  of  the  premises,  the  plaintiff  was  and 
is  otherwise  injured  and  damnified 

The  defendant  pleaded  to  the  first  count,  secondly,  that  the 
plaintiff  was  not  at  the  time  in  that  behalf  in  the  said  first 
count  mentioned,  a  burgess  of  the  said  borough  duly  qualified 
or  entitled  to  vote  in  or  at  the  election  therein  mentioned, 
modo  et  farmL    Conclumon  to  the  country. 

The  defendant  demurred  specially  to  the  second  oouht. 
The  grounds  stated,  among  others,  were,  that  the  said 
count  does  not,  with  any  sufficient  certainty,  shew,  that  die 
tortious  act  therein  charged,  was  wilful  or  malicious,  or 
that  the  defendant  had  any  means  of  avoiding,  or  could 
have  avoided  the  same,  or  that  the  plaintiff  had  sustained 
any  legal  damage  therefi'om.  That  the  insertion  of  the 
plaintiff's  name  in  the  column  complained  of  in  the  second 
count,  might  have  been  and  be^  for  all  that  appears  to  the 
contrary,  a  matter  in  itself  altogether  innocent  and  legal, 
and  out  of  which  no  cause  of  action  could  or  did  originate, 
and  might  have  arisen  wholly  from  mistake  or  inadvertency, 
either  of  the  defendant  or  others,  and  that  k  is  not  stated 
therein,  nor  is  it  to  be  concluded  therefirom,  that  such 
insertion  was  wilfiil  or  malicious.     Joinder  in  demurrer. 

The  defendant  also  demurred  specially  to  the  third  count. 
The  grounds  were,  that  the  said  last  count  discloses  no  suf- 
ficient, nor  indeed  any,  cause  of  action.  That  it  nowhere 
therein  appears,  either  expressly  or  by  implicatioD,  that 
plaintiff  did  not  vote  at  the  election  in  that  count  mentioned; 
that  supposing  the  alleged  scrutiny  to  have  been  held,  it  is 
not  sufficiently  shewn  that  the  effect  of  such  scrutiny  was  or 
could  have  been  prejudicial  to  the  plaintiff's  vote.   That  the 
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natiire  of  the  alleged  scrotiny  ooght  to  have  been  aheim.  1846. 
That  it  is  conabtent  with  eyery  allegation  in  the  same  count,  Pmce 
that  the  allied  scratiny  consisted  of  nothing  more  than  the 
inqoiries  directed  to  be  made,  and  the  questions  pul^  onder 
and  by  virtae  of  the  act  of  Parliament  in  that  count  men* 
tioned.  That  if  the  scmtiny  complained  of  was  reaUy  an 
illegal  scrutiny^  all  the  fiicts  and  circumstances  attending  and 
incidental  to  it,  should  distinctly  be  set  forth,  with  i^  and 
proper  averments  in  that  behal£  That  it  is  not  shewn  in 
and  by  the  said  last  count  that  the  scrattny  complained 
of  prevented  the  plaintiff  from  subsequently  vtyting  at  the 
same  election,  or  that  the  plaintiff  did  not,  in  hct,  vote, 
and  have  his  vote  duly  received,  admitted,  and  recorded  at 
the  said  election.  That  no  damage,  in  law,  to  the  plaintiff 
is  sufficiently  or  precisely  shewn  in  or  by  the  iaid  last  county 
nor  does  it  sufficiently  or  precisely  appear  that  the  defend- 
ant was  guilty  of  any  acts  of  omission  or  commission, 
maliciously,  or  wilfully,  or  knowingly,  or  that  the  plaintiff 
had  sustained  any  iigury  or  wrong  by  reason  of  the 
premises.    Joinder  in  demurrer. 

To  the  second  plea  to  the  first  count,  the  plaintiff  de- 
murred on  several  grounds:  that  it  is  ambiguous  and 
mioertain  in  tboBy  that  it  is  doubtful  and  wholly  impossible 
ibr  the  plaintiff  to  know  in  what  sense  the  word  *^  qualified'' 
is  used  in  the  said  plea;  whether  as  ezpressii^  that  the 
plaintiff  was  possessed  of  a  qualification,  or  certain  properly 
or  interest,  the  possession  of  which  entitled  him  to  be  placed 
and  retained  on  the  register  of  voters ;  or  whether  it  is  used 
tautologically,  and  as  an  equivalent  to  the  word  *'  entitled," 
in  the  same  plea  used,  and  so  traverses  that  the  plaintiff  is 
so  entitled,  under  the  state  of  &cts,  in  the  said  first  count 
of  the  said  declaration  averred.  That  the  meaning  of  the 
plea  being  thus  doubtfiil,  ambiguous,  and  wholly  uncertain, 
no  issue  can  safely  be  joined  upon  it  by  the  plaintiff.  That 
by  the  allegation  in  the  plea,  that  the  plaintiff  was  not 
qualified,  it  is  attempted  to  traverse  and  put  in  issue  matters 


248  0A6BB  ON  Foonrs  of  praotiob,  c  p. 

]  846.       not  alleged  in  the  declaxation,  and  wholly  immaterial  to  the 
PiiYCB       merits  of  the  case,  it  being  nowhere  alleged  in  the  said 
V.  count,  and  not  being  necessaty  to  the  plaintiff's  right  of 

action  to  aUege  thiit  the  pluntiff  was  qualified,  or  possessed 
of  a  qualification ;  but  the  allegations  in  the  said  count, 
amounting  solely  to  this — ^that  having  complied  with  all  the 
requbites  prescribed  by  the  act  of  Parliament,  in  the  said 
count  mentioned,  the  plaintiff  was  entitled  to  vote  as  a 
matter  of  right,  and  that  no  judicial  discretion,  in  any  way 
whatever  lay  with  the  defendant,  as  returning  officer  at  the 
said  election.  That  the  plaintiff  cannot,  therefore,  properiy 
take  issue  upon  the  siud  plea,  inasmuch  as  the  verdict  of  a 
jury  upon  it  would  in  no  ivay  tend  to  the  determination  of 
the  merits  of  the  case.  That  if  the  defendant  desired  to 
raise  the  question  of  the  qualification  of  the  plaintiff,  he 
should  have  done  it  by  a  special  plea  in  bar,  concluding 
with  a  verification.  That  the  said  jdea  is  mddfarious  and 
uncertain,  inasmuch  as  by  the  word  ^*  qualified,''  are  attempted 
to  be  put  in  issue  all  the  several  fiicts,  in  which  the  qualifi- 
cation of  the  plaintiff  may  consist,  and  it  is  left  wholly  in 
doubt  which  of  those  several  fiicts  the  defendant  intends 
to  dispute,  and  the  plaintiff  is  therefore  left  in  ignorance 
what  fiicts  he  would  be  called  upon  to  iNX>ve  at  the  trial  of 
the  issue.  That  the  plea  should  have  stated  or  taken  issue 
upon  some  single  fact,  in  which  the  qualification  of  the 
plaindff  might  or  ought  to  consist,  and  which  is  either 
all^^  or  necessarily  implied  in  the  said  count,  and  on 
which  a  certain  and  material  issue  might  have  been  joined. 
That  the  said  plea  is  multifarious  and  uncertain  in  this^ 
that  it  is  attempted  by  the  said  plea  to  put  in  issue  all  the 
fiicts  in  the  said  count  alleged  or  necessarily  implied,  on 
which  the  title  to  vote  at  the  said  election  of  the  plaintiff 
depended,  and  it  is  left  wholly  doubtful  and  uncertain 
which  of  the  said  several  fiurts  the  defendant  intends  to 
dispute  or  deny,  and  the  plaintiff  is  therefore  left  in 
ignorance  what  fiicts  he  would  be  called  upon  to  prove  at 
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the  trial  of  the  iasue^  and  no  single,  certain,  and  material    ^  1846. 
iasoe  can  therefore  be  joined  on  the  aaid  plea.    Joinder  in 
demorrer. 

Talfourd,  Seijt,  appeared  to  support  the  plea  and  the 
demurrers  to  the  declaration.  The  plea  is  good.  The 
ground  of  demurrer  appeared  to  be,  that  as  the  defendant 
had  introduced  into  his  plea  the  allegation  "  duly  qualified,*' 
he  thereby  denied  something  which  was  not  alleged  in  the 
dedaration,  and,  therefore,  if  the  plaintiff  took  issue  on  it, 
he  would  be  compelled  to  prove  more  than  was  requisite  to 
sustain  his  pleading.  This,  however,  is  not  the  case,  for 
that  which  is  expressed  by  the  words  ''duly  qualified," 
must  be  considered  as  implied  in  the  declaration.  The 
declaration  alleged  that  the  plaintiff  was  **  entitled  **  to  vote, 
but  he  could  not  be  ''  entitled,"  without  being  ''duly  qua- 
Sfied."  The  latter  allegation  must  therefore  be  considered 
as  included  in  the  former.  If  so,  then  the  defendant  had 
a  right  to  deny  it  in  his  plea.  That  is  a  clear  rule  of 
pleadings  and  which  was  recc^ised  in  the  late  case  of 
Armani  ▼.  Cattriqtte  (a).  There,  the  plaintiff  declared  on 
a  bin  of  exchange,  without  alle^ng  whether  it  was  foreign 
or  inland,  and  the  Court  held  that  as  it  must  be  implied 
that  the  bill  was  inland,  the  defendant  had  a  right  so  to 
describe  it  in  his  plea.  Then  with  regard  to  the  demurrer 
to  the  second  count  The  principal  ground  insisted  upon 
ia,  that  no  allegation  contained  in  it  shews,  that  the  de- 
fendant was  actuated  by  malice  in  refusing  the  plaintiff's 
vote.  In  order  to  sustain  the  action,  however,  malice  is 
essential.  That  must  be  conmdered  the  effect  of  the  de- 
dsion  in  Ashby  v.  fFhite  (6).  This  was  also  the  view  taken 
by  the  Court  in  MUward  v.  Sargeant  (c),  Dretoe  v.  Coul* 
Urn  {d),  and  CuBen  v.  Morris  (e).    In  these  three  latter  cases 

/(a)  Ante,  voL  2,  p.  432 ;  S.  C.      -^  (e)  CSted  in  a  note  to  Harmtm 
13  M.  &  W.  443.  V.  Tappendm,  1  East,  567. 

^b)  2   Ld.  Raym.  938  j    S.  C,  -^  (*  I  East,  663,  (a). 
1  Salk.  19 ;  6  Mod.  45.  ^(e)  2  Stark.  577. 
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t846.       it  was  expressly  held,  that  malice  was  essential  to  support 
PaycK        ^^  action ;  if  so,  then  the  count  was  defective  in  not  con* 
V.  taining  such  an  allegation ;  for  the  allegation  ^  that  the 

defendant  contriving  and  wroi^fuUy,  fraudulently,  wilfully, 
and  maliciously  intending  to  injure  and  damnify  him  the 
plaintiff,^  could  not  be  considered  equivalent  to  a  positive 
allegation  of  malice  on  the  part  of  the  defendant;  as  that 
was  only  an  introductory  averment  It  was,  therefore 
consistent  that  the  act  of  the  defendant,  in  not  receiving  or 
casting  up  the  plaintiff's  vote,  arose  fix>m  accident  or  mis- 
apprehension. Then  with  regpird  to  the  third  count,  that 
is  defective  in  not  alleging  that  the  pkdntiff  did  not  vote, 
or  that  his  vote  was  rejected.  It  is  consistent  with  the 
allegations  contained  in  this  county  that  although  a  scrutiny 
was  held,  he  did  afterwards  vote,  or  that  he  did  not  perse- 
vere in  requiring  his  vote  to  be  accepted.  If  the  scrutiny 
did  not  lead  to  the  rejection  of  the  vote,  no  cause  of  aetion 
was  disclosed  in  the  count,  as  the  mere  holding  a  scrutiny 
would  not  render  the  officer  liable.  If  then  a  scrutiny  was 
held,  and  the  plaintiff  did  not  persist  in  requiring  his  vote 
to  be  accepted,  he  must  be  considered  as  acquiescing  in  the 
opinion  formed  by  the  officer.  The  allegations  in  this 
count  are  quite  consistent  with  his  having  done  sa  The 
count  b  framed  on  section  82  of  the  6  &  7  Vict  c  18.  The 
words  of  the  section  were,  *'  no  scrutiny  shall  hereafter  be 
allowed  by  or  before  any  returning  officer  vrith  regard  to 
any  vote  given  or  tendered  at  any  such  election."  This 
clause  evidently  referred  to  a  scrutiny  taking  place  efter 
the  election,  which  was  productive  of  great  inconvenience 
and  expense;  but  could  not  extend  to  a  scrutiny  which 
took  place  during  the  election,  and  which  the  returning 
officer  was  bound,  to  a  certain  extent,  to  institute.  Thus 
by  section  79,  it  was  provided,  "that  at  every  fitture  elec^ 
tion  for  a  member  or  members  to  serve  in  Parliament  for 
any  county,  city,  or  borough,  the  register  of  voters  so 
made  as  aforesaid  shall  be  deemed  and  taken  to  be  con- 
clusive evidence  tbat  the  persons  therein  named  continue 
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to  have  the  qualifications  which  are  anoexed  to  their  names  1846. 
respectively  in  the  register  in  force  at  such  election :  pro- 
vided always,  that  it  shall  not  be  lawful  for  any  person  to 
vote  at  any  election  for  a  member  or  members  for  any 
county  where  the  qualification  annexed  to  the  name  of 
such  person  shall  have  i^peared  annexed  to  his  name  in 
the  preceding  register,  and  such  person,  on  the  last  day  of 
Jyibf  in  the  year  in  which  such  register  so  in  force  was 
formed,  shall  have  ceased  to  have  such  qualification,  or 
shall  not  have  retained  so  much  thereof  as  would  have  en- 
titled him  to  have  had  his  name  inserted  in  such  register : 
provided  also,  that  no  person  shall  be  entitled  to  vote  at  any 
future  election  for  a  member  or  members  to  serve  in  Parlia- 
ment for  any  city  or  borough,  unless  he  shall,  ever  since 
the  thirty-first  day  of  Jvhf  in  the  year  in  which  his  name 
was  inserted  in  the  register  of  voters  then  in  force,  have 
resided  and  at  the  time  of  voting  shall  continue  to  reside 
within  the  city  or  borough,  or  place  sharing  in  the  election 
for  the  city  or  borough,  in  the  election  for  which  he  shall 
daim  to  be  entided  to  vote,  or  within  the  distance  thereof 
required  by  the  said  recited  act  to  entitle  such  person  to 
be  roistered  in  any  year."  Then  by  section  81,  certain 
questions  were  permitted  to  be  put,  which  the  party  ten- 
dering the  vote  was  bound  on  oath  to  answer.  As  the 
officer  bad  a  right  to  require  the  proposed  voter  to  answer 
the  questions,  he  must  surely  have  a  power  to  make  some 
inquiry  as  to  the  truth  of  the  answers,  where  there  was 
strong  reason  to  believe  that  the  party  proposing  to  vote 
was  committing  perjury.  Such  a  scrutiny  or  inquiry  as 
this  might  be  the  one  alleged  in  the  declaration,  and  then 
no  cause  of  action  would  appear  to  be  disclosed.  Again, 
the  count  did  not  allege  the  defendant  to  have  been  actuated 
by  any  improper  motive,  or  that  any  damage  was  occasioned 
by  the  scrutiny. 

Kinglahey  Serjt.,  for  the  plaintiff.     The  plea  is  bad,  as  by 
the  allegations  cont^uned  in  it,  if  he  took  issue  upon  it,  the 
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1846.  plaintiff  would,  in  order  to  sudoeed,  be  compelled  to  prove 
^^"^P^lOT^  much  more  than  was  aUeged  in  his  count  A  party  whose 
name  is  on  the  list  is  entitled  to  yote,  and  no  question  as  to 
the  qualification  can  be  raised.  But  by  the  form  of  the 
present  plea,  an  issue  as  to  the  qualification  would,  in  fact, 
be  raised,  and  then  it  might  be  contended  at  the  trial,  that 
the  plaintiff,  in  order  to  succeed,  must  prove  his  qualifica- 
tion as  well  as  his  registration.  At  any  rate  it  was  doubt- 
fijl  whether  the  plea  proposed  to  put  the  qualificaUon  in 
issue  or  not. 

TmoAL,  C.  J. — ^It  appears  to  me  that  this  plea  is  bad, 
for  the  reason  specially  assigned,  viz.,  that  it  is  ambiguous. 
The  declaration  avers,  that  the  plaintiff  was  a  burgess  of  the 
borough,  that  his  name  was  inserted  in  the  list,  and  stood 
No.  216  in  the  register  of  voters,  and  that  he  was  then 
entitled  to  give  hb  vote  for  the  choosing  of  a  buigess  for 
the  said  borough.  The  plea  alleges  that  he  was  not  a 
buigess  of  the  said  borough,  'Muly  qualified  or  entided"  to 
vote  in  or  at  the  said  election  therein.  This  leaves  it  in 
doubt  whether  the  plaintiff  was  a  burgess  who  could  be 
registered,  or  whether  he  was  a  burgess  duly  roistered 
who  was  disqualified  from  some  other  cause. 

Kinfflake,  Serjt  With  regard  to  the  second  county  to 
which  the  defendant  had  demurred,  the  objection  is,  that 
there  b  no  allegation  of  malice  on  the  part  of  the  defendant. 
If  such  an  allegation  b  necessaiy,  it  was  in  the  count;  for, 
the  statement  that  the  defendant  '*  wrongfidly,  firaudulently, 
wilfully,  and  maliciously,  intending  to  injure  and  damnify 
him,  the  plaintiff,  in  thb  behalf,  and  wholly  to  hinder  and 
disappoint,  and  deprive  him  of  the  benefit  of  hb  right;** 
must  be  considered  as  applicable  and  referable  to  the  acts 
of  the  defendant  subsequently  described  in  the  count 
Malice,  however,  b  not  necessary  to  constitute  the  ground 
of  action,  alleged  in  the  present  count.  The  mayor,  in 
the  present  case,  i^  not  a  judicial,  but  a  minbterial  officer. 
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and  be  is  bound  by  tbe  provisions  of  tbe  statute  to  admit  a  1846. 
party  to  vote,  if  his  name  is  on  the  register.  This,  there-  p^cs 
fore,  distinguished  the  case  of  the  defendant  from  those  in  ^* 
which  malice  was  requisite  to  create  a  liability.  If  the 
defendant,  from  whatever  motive,  refused  to  accept  the  vote 
of  the  plaintifF,  when  his  name  appeared  on  the  register, 
he  committed  a  wrong,  in  respect  of  which  the  plaintiff 
had  a  right  of  action*  This  distinction  was  pointed  out  by 
Lord  HoU^  m  Athby  v.  White  (a>  There  his  Lordship  says, 
'^  my  Brother  PaweU  is  of  opinion,  that  the  defendant  neither 
is  a  Judge,  nor  anything  like  a  Judge,  and  that  is  true: 
for  the  defendant  is  only  an  o£5cer  to  execute  the  precept, 
that  is^  only  to  give  notice  to  the  electors  of  the  time  and 
place  of  election,  and  to  assemble  them  together  in  order  to 
elect,  and  upon  the  conclusion  to  cast  up  the  poll,  and 
declare  which  candidate  has  the  majority."  The  mayor,  in 
the  present  case,  could  exercise  no  discretion,  to  reject  any 
vote,  where  the  party's  name  appeared  on  the  register; 
although  a  Committee  of  the  House  of  Commons  migh^ 
on  petition^  expunge  his  name.  Next  with  regard  to  the 
third  count  A  scrutiny  being  forbidden  by  6  &  7  Vict 
c.  18,  8.  82,  the  holding  a  scrutiny  by  the  officer  constituted 
a  breach  of  the  statute,  and  gave  the  plaintiff  a  cause  of 
action.  Then  does  the  count  sufficiently  allege  the  depri« 
vation  of  the  plaintiff's  right  by  holding  a  scrutiny.  The 
count  is  sufficient  in  that  respect,  as  it  alleges  that  the 
scrutiny  was  wrongfully  ordered  by  the  defendant,  and  that 
the  plaintiff  was  thereby  deprived  of  his  vote.  [Tindalf 
C.  J. — ^The  count  does  not  allege  that  the  plaintiff's  vote 
was  not  afterwards  received.]  The  subsequent  reoepdon 
of  the  vote  would  not  deprive  the  plaintiff  of  his  cause  of 
action  arising  from  the  refosaL  By  section  97  of  the  6  &  7 
Vict  c  18,  a  penalty  of  1002i,  may  be  recovered  by  any 
party  aggrieved,  against  any  public  officer  required  to  do 
any  matter  or  thinj^  ''for  every  wilful  misfeasance^  or 

,     (a)  2  Ld.  Raym.  960|  S. G.  I  Stlk.  19$  6  Mod.  45. 
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1846.       wilful  act  of  commiflsion  or  omiaBiOD,  contrary  to  this  act.^ 

*^"j^J^^^^    [Tmdal,  C.  J. — The  present  declaratioo  is  not  founded  on 

_   «•  that  statute,  because  the  act  of  the  defendant  is  not  alleged 

Bblcrbb. 

to  have  been  **  wilful."    The  case,  therefore,  must  be  con- 

ridered  as  it  would  be  at  common  law.  No  doubt  that  a 
party  violating  an  act  of  Parliament,  is  liable  for  any 
damage  consequent  upon  such  violation,  but  then  the 
damage  must  be  sensible.  In  this  count,  however,  it  is  not 
alleged  that  the  plaintiff  was  delayed  in  consequence  of  the 
adjudication  of  the  defendant]  The  only  damage  requisite 
to  support  the  declaration,  is  legal  damage,  and  that  the 
law  implies  {h>m  every  interference  with  a  party's  right,  no 
matter  for  how  short  a  period  that  interference  may  con- 
tinue. Thus  ia  Bbfeldv.  Payne  {a),  where  the  plaintiff 
being  the  inventor  of  certain  metallic  hones,  used  certain 
envelopes  for  them,  denoting  them  to  be  his,  and  the 
defendants  vnrongiully  made  other  hones,  wrapped  them  in 
envelopes  resembling  the  plaintiff's,  and  sold  them  as  his 
own,  the  Court  held  that  the  plaintiff  was  entitled  to  some 
damages  for  the  invasion  of  his  right  by  the  fraud  of  the 
defendants,  though  he  did  not  prove  that  their  hones  were 
inferior,  or  that  he  had  sustained  any  specific  damage. 
The  same  principle  was  recognised  in  the  case  of  The 
Dippers  at  Tunbridge  WeUs  {b)\  MarzeM  v.  WiUkam  {c)i 
Taylor  v.  HemUker  (d).  A  damage,  in  point  of  law,  was 
sufficiently  alleged. 

TaHfourdi  Serjt,  in  reply,  obtained  leave  to  amend  his 
plea,  and  withdraw  the  demurrer  to  the  second  coant 
With  respect  to  the  third  count,  none  of  the  allegations 
oontained  in  it  shew  that  any  injury  which  the  law  can 
notice  has  been  sustained  by  the  plaintiff.  The  effect  of 
the  allegations  is  merety  that  the  defendant  has  stated  the 
plaintiff  to  have  no  vote.    That  would  only  amount  to  a 

*'^ia)  4  B.  &  Ad.  410 1  S.  C.  1      ^(p)  1  B.  8c  Ad.  415. 
N.  &  M.  353.  .  ^(d)  19  A.  &  E.  4SS|  S.  C.  4  P. 

/ib)  3WilB.414.  &D.  343. 
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q)eciesof  dander  of  title  which,  if  uttered  by  another  person,        1 846. 
would  not  afford  a  ground  of  action*     Then,  if  uttered  by 
the  returning  o£Bcer,  it  must  be  equally  insufficient  to  give 
a  right  of  acdon  to  the  plaintiff. 

[The  defendant  then  obtained  leave  to  amend  his  plea, 
and  also  to  withdraw  his  demurrer  and  plead  oTer  to  the 
second  count.] 

Cun  adv.  tmlL 

TiNDAL)  C.  J. — ^The  questions  arising  upon  the  plea  to 
the  first  count,  and  upon  the  second  count  of  this  declara- 
tion, were  disposed  of  upon  the  aigument,  by  the  defendant 
being  allowed  to  amend  one  plea,  and  to  withdraw  his 
demurrer  and  plead  over  to  the  second  count :  the  only 
lemaining  question  therefore  is,  whether  the  third  count, 
which  is  specially  demurred  to,  is  open  to  objection. 

The  third  count  sets  out  a  writ  to  the  sheriff  of  Berkshire, 
and  a  precept  from  the  sheriff  to  the  defendant,  being 
mayor  of  Abingdon,  to  cause  a  burgess  to  be  elected  for 
the  borough  of  Abingdon,  by  virtue  of  which  the  burgesses 
of  Abingdon  were  assembled  to  elect  a  burgess  for  the 
borough  of  Abingdon,  and  that  during  that  assembly,  and 
before  such  burgess  was  elected,  the  plaintiff  being  a  butgess 
of  the  borough,  and  the  name  of  tbe  plaintiff  being  in  the 
register  of  voters,  aad  standing  No.  216  in  the  list  of 
voters,  and  the  plaintiff  being  entitled  to  give  his  vote  for 
the  choosing  of  a  burgess,  before  tbe  defendant  being  the 
mayor  and  returning  officer  to  whom  it  belonged  to  take 
and  allow  such  vote,  the  plaintiff  was  ready  and  offered  to 
give  his  vote  for  choosing  James  Caulfield,  Esq.,  a  buigess 
for  that  Parliament,  and  that  it  was  the  duty  of  the  defendant 
to  enter  the  vote  of  the  plaintiff  on  the  poll  books  without 
entering  into  or  allowing  any  scrutiny  before  him  with 
rq;ard  to  such  vote.  Nevertheless,  the  defendant  wilfully 
and  maliciously  intending  to  injure  the  plaintiff,  and  to  vex 
and  harass  and  delay  the  plaintiff  in  the  exercise  of  his 
privilq^  of  voting,  and  to  deprive  him  of  the  benefit  of  his 
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1846.  said  privilege,  did  wroDgfiilly  order  and  allow  a  scmtiny  to 
be  held  before  him  the  said  defendant,  so  being  such 
returning  officer,  with  regard  to  the  vote  of  the  plaintiff  so 
tendered  by  him  as  aforesaid,  and  with  regard  to  the  right 
and  qualification  of  him  the  plaintiff  to  give  his  said  vote, 
and  to  have  the  said  vote  admitted  and  allowed,  and  did 
further  wrongfully  take  upon  him  to  adjudge  and  determine 
after  such  scrutiny,  that  the  pUundff  was  not  then  entitled 
to  give,  and  had  no  qualification  enabling  him  to  give  his 
vote  at  the  said  election ;  whereby  the  plaintiff  was  not 
only  wrongfully  vexed,  harassed,  delayed,  hindered  and 
obstructed  in  the  exercise  of  his  said  privilege  of  voting, 
but  was  then  wholly  deprived  of  the  benefit  of  hb  said 
privil^^ ;  and  a  buigess  of  that  borough  was  elected  for 
that  Parliament,  the  vote  of  him  the  plaintiff  being  so 
hindered  and  obstructed,  and  without  any  vote  of  him  the 
said  plaintiff. 

On  the  part  of  the  defendant  it  was  contended,  that  the 
words  following  the  word*  ^%  hereby  **  could  not  be  con- 
sidered as  being  an  averment  of  matter  of  &ct,  but  merely 
matter  of  conclusion  or  inference  drawn  fiom  the  matters 
previously  alleged,  and  that  the  preceding  matter  did  not 
disclose  with  due  certainly  any  cause  of  acdon,  it  not  being 
alleged  that  the  scrutiny  was  held  during  the  election,  nor 
that  the  vote  of  the  plaintiff  was  not  entered  on  the  poll 
books,  and  reckoned  up  with  the  others. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the 
holding  of  a  scrutiny  by  the  returning  officer  being  expressly 
prohibited  by  the  act  6  &  7  Vict  c.  18,  s.  82,  the  action 
would  lie  for  holding  the  scrutiny,  though  no  damage 
resulted  to  the  plaintiff;  for  which  Blq/tM  v.  Payne  (a); 
Taylor  v.  Henrnker  (6) ;  and  The  Dipper^s  ease  (c),  were 
cited :  and  it  was  also  contended,  if  damage  was  necessary 
to  be  allied,  that  there  was  a  sufficient  allegation  of  dami^ 
to  the  plaintiff. 

'^  (a)  4  B.  &  Ad.  410.  /'  (e)  a  Wils.  414. 

jT  ib)  12  A.  &  B.  4S8. 
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No  cases  were  cited  to  shew  whether  the  matter  aU^;ed  1846. 
after  the  word  **  whereby'*  is  to  be  considered  as  amoantiDg  PbJce 
on  demurrer  to  a  sufficient  averment  of  matter  of  &ct  or  „  »• 
not,  nor  have  we  found  any  decision  on  the  point,  though 
in  the  case  of  Colson  v.  Perry  (a),  the  point  was  incidentally 
discosaed.  In  that  case  the  plaintiff  declared  that  Queen 
Elizabeth  being  seised  of  the  manor  of  S.,  granted  him 
thirty  acres,  parcel  of  the  manor  by  copy,  and  granted 
four  acres  parcel  of  the  said  manor  to  the  defendant,  and 
allied  that  the  copyholders  of  the  said  thirty  acres  have 
at  all  times  used  to  have  common  for  certain  cattle  trom 
the  Ist  of  August  till  All  Saints'  day  in  the  four  acres, 
and  shews  that  the  defendant,  on  the  1st  of  May,  inclosed 
the  said  four  acres  with  hedges  and  ditches;  whereby  he 
could  not  have  his  common,  &c.  The  defendant  pleaded 
not  guilty,  and  the  verdict  was  found  for  the  plaintiff 
It  was  moved  to  arrest  the  judgmen^^fcy  not  alleging  the 
continuance  of  the  inclosure  after  tneOlst  of  August  All 
the  Judges  agreed  that  after  verdict  the  judgment  should 
not  be  arrested ;  but  Dodderidffe,  J.,  sud,  that  the  *'  per 
qnod  esteant  le  indosurer  deP  plea"  does  not  amount  to 
an  averment,  the  per  quod  is  *^  un  ellation,"  and  inference 
out  of  the  preceding  declaration,  and  will  not  amount  to  an 
averment,  for  it  is  conclusive,  and  not  the  matter  of  the 
action ;  but  he  agreed  that  after  verdict  the  declaration  is 
good;  but  Ley,  C.  J.,  said,  that  the  << per  quod"  amounted 
to  an  averment  It  is  to  be  observed  that  the  matter 
subsequent  to  the  per  quod  was  held  in  that  case  to  be  a 
sufficient  averment  after  verdict,  not  only  of  what  was 
directly  stated,  but  of  a  matter  not  stated,  but  only  to  b^ 
collected  by  inference,  namely,  that  the  inclosure  of  the 
four  acres  continued  after  the  1st  of  August 

The  allegation  in  question  might  perhaps  be  open  to  a 
special  demurrer  on  that  ground,  but  it  does  not  follow 

(a)  2  RoUe's  Rep.  379. 
YOU  IV.  8  D.   &  L. 
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1846.  ^  from  thence  that  the  words  following  the  per  quod  in  a 
declaration  of  this  nature  are  in  all  cases  to  be  considered 
as  matter  of  conclusion  and  inference  only ;  on  the  con- 
trary, the  course  of  pleading  shews  that  they  are  sometimes 
to  be  looked  upon  as  allegations  of  matters  of  fict  In 
BattaMy  p.  613,  pL  10,  is  a  precedent  of  an  action  by  a 
master  for  the  beating  of  his  servant,  with  no  allegation 
of  the  loss  of  service  except  under  the  per  quod*  That 
the  loss  of  service  is  a  material  iaci  requiring  to  be  proved, 
is  clear.  It  is  said  in  Mar^s  case  (a),  *^  if  my  servant  be 
beat,  the  master  shall  not  have  an  action  for  this  battery, 
unless  the  battery  is  so  great  that  by  reason  thereof  he 
loses  the  service  of  his  servant;  but  the  servant  himself,  for 
every  small  battery,  shall  have  an  action;  and  the  reason 
of  the  difference  is,  that  the  master  has  not  any  damage  by 
the  personal  beating  of  the  servant,  but  by  reason  of  a  per 
quod,  viz.,  per  quod  servitium,  &c.,  amisit,  so  that  the 
original  act  is  not  the  cause  of  his  action,  but  the  conse- 
quence upon  it,  viz.,  the  loss  of  his  service  is  the  cause  of 
his  action ;  for  be  the  battery  greater  or  less,  if  the  master 
doth  not  lose  the  service  of  his  servant,  he  shall  not  have 
an  action.**  So  in  the  same  case  it  is  said,  *'for  every 
feeding  by  the  cattle  of  a  stranger,  the  commoner  shall  not 
have  an  assize,  nor  an  action  on  the  case,  as  his  case  ia^ 
but  the  feeding  ought  to  be  such,  per  quod  the  commoner, 
&c,  common  of  pasture,  &c.,  for  his  cattle,  &&,  habere 
non  potuit,  sed  proficuum  suum  inde  per  totum  id  tempus 
amisit,  &c,  so  that  if  the  trespass  be  so  small  that  he  has 
not  any  loss,  but  sufficient  in  ample  muiner  remains  for 
him,  the  commoner  shall  not  take  them,  damage  feasant, 
nor  have  any  action  for  it**  And  a  little  lower  it  is  said, 
^*  in  the  case  at  bar,  the  lord  of  the  soil  shall  have  an 
action  for  trespass  done  in  the  waste  or  common,  as  an 
immediate  trespass  to  him,  be  it  greater  or  less,  but  the 

/    (fl)  9  Rep.  113. 
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commoner  shall  not  have  an  action  bat  by  consequenee,        1846. 

▼it,  if  the  trespass  be  aach,  per  quod  proficuum  com-        pjjj^f"^ 

maniae  soae,  &c.,  amisit^  or  that  he  could  not  have  his      ^   ^' 

«  jSblchbe. 

commcm   in   so  beneficial  a  manner  as  he  had  before." 

It  has   indeed   been  subsequently  considered,  that   the 

mere  invasion  of  the  commoner's  right  may  furnish  a 

ground  of  action  against  a  stranger;  but  still  the  doctrine 

80  laid  down  in  Marias  case  is  applicable  to  the  present 

questicm;  for,  as  the  Court  in  that  case  held  the  action 

maintainable  on  the  ground  that  it  contained  the  allegation 

per  quod  proficuum  communise  suae,  &c.,  amisit,  it  follows 

that  they  considered  the  matter  alleged  after  the  per  quod 

to  be  a  sufficient  ayerment  of  a  material  fact    (See  Heame^ 

125).  So  in  a  case  of  a  nuisance  to  a  highway,  whereby  the 

plamtiff  has  received  a  particular  damage,  the  precedents 

shew  that  the  damage  which  is  the  cause  of  action  may  be 

alleged  under  the  per  quod;  1  Chit  Prec.  241,  2,  1st  ed. ; 

or  (what  does  not  seem  materially  to  difier)  under  the 

woids  ratione  cujus,  &c. ;  Winch.  47. 

Another  ground  of  objection  urged  for  the  defendant 

was,  that  the  count  was  defective  in  not  shewing  how  the 

damage  stated  after  the  per  quod  resulted  firom  the  holding 

of  a  scrutiny,  which,  for  any  thing  which  appeared,  might 

have  been  held  after  the  election  was  finished  and  the 

return  made ;  and  if  the  matter  which  follows  the  per  quod 

were  to  be  looked  upon  as  being  matter  of  inference  and 

oonclnsion  only,  it  might  well  be  urged  that  it  was  an 

inference  not  Intimately  drawn  firom  the  premises ;  but  if 

it  is  to  be  considered,  as  we  think  it  is,  as  an  averment  of 

a  matter  of  fact,  it  will  be  sufficient  if  the  damage  in 

question    might    by  possibility  have   resulted  from   the 

milawful  act  of  holding  the  scrutiny,  and  it  is  clearly 

possible   that  the  delay  arising  from  the   holding  of  a 

scrutiny  might  have  had  the  efiect  of  preventing   the 

plaintiff  firom  exercising  his  right  of  voting,  and  if  such 

were  the  fisu%  there  is  no  doubt  the  action  would  be 

8  2 
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1846,  delivered  the  said  papers  and  paper  writings,  or  any  or 
either  of  them,  to  the  pldntiff,  although  he  was,  after  the 
said  payment,  to  wit,  on,  &c.,  requested  by  the  plaintiff  so 
to  do;  but  hath  hitherto  wholly  refused  so  to  do,  and  hath 
unjusdy  detained,  and  still  doth  unjustly,  detain  the  same 
from  the  plaintiff,  to  the  damage,  &c. 

Plea,  as  to  so  much  of  the  declaration  as  relates  to  the 
said  scrip  certificates  for  shares  in  the  Worcester,  Warwick, 
and  Rugby  Railway  Company,  and  the  said  scrip  certificates 
for  shares  in  the  Sheffield  and  Macclesfield  Railivay  Com- 
pany, in  the  declaration  respectively  mentioned,  the  defend- 
ant says,  that  the  pliuntiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  to  recover  any 
damages  by  reason  of  the  detention  of  the  said  scrip  cer- 
tificates for  shares,  because,  he  says,  that  heretofore  and 
before  the  commencement  of  thb  suit,  to  wit,  on,  &c.,  in 
the  declaration  mentioned,  the  plaintiff  delivered  to  and 
deposited  with  the  defendant  the  said  several  scrip  certi- 
ficates for  shares,  in  the  introductory  part  of  this  plea  men- 
tioned, as  a  pledge,  deposit,  and  security  for  the  repayment 
of  a  certain  sum  of  money,  to  wit,  the  sum  of  21021,  then 
lent  and  advanced  by  the  defendant  to  the  plaintiff  upon 
the  security  of  the  said  scrip  certificates,  for  shares  then 
deposited  with  the  defendant  And  the  defendant  further 
saith,  that  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  the  plaintiff  paid  to  the  defendant  a 
certain  sum  of  money,  to  wit,  the  sum  of  21021,  in  satisfac- 
tion and  discharge  of  the  said  sum  of  money  so  lent  and 
advanced  by  the  defendant  to  the  plaintiff  a?  aforesaid ;  and 
thereupon  the  defendant  then  tendered  and  offered  to  deliver 
up  and  return  to  the  plaintiff  the  said  scrip  certificates  for 
shares,  in  the  introductory  part  of  this  plea  mentioned, 
which  the  plaintiff  then  refused  to  accept  and  receive  of  and 
from  the  defendant     Verification,  &c. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  the  plea  amounts  to,  and  is,  an  argumentative  plea  of 
'^  non  detinet :"  also  that  it  is  defective,  for  want  of  an  aver- 
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ment  that  the  defendant  was  always  ready  and  wiUing  to       1846. 
deliver  up  the  said  shares.  Ojimento 


lAuhf  m  sui^rt  of  the  demurrer.  First,  the  plea  amounts 
to  an  aigomentative  plea  of  *^  non  detinet**  The  plaintiff 
complains  of  a  detention  of  the  scrip  at  the  time  the  writ 
issued;  the  plea  does  not  confess  and  avoid  such  detention, 
but  only  confesses  a  detention  at  some  time,  and  allq;es  that 
before  the  action  was  commenced,  the  defendant  tendered 
and  offered  to  deliver  up  the  scrip.  The  meaning  of  the 
word  *^  detain,*^  in  detinue,  is  a  withholding  of  the  goods 
from  the  pluntiff,  and  it  is  competent  for  the  defendant, 
under  the  plea  of  non  detinet,  to  shew  that  he  does  not 
prevent  the  plaintiff  from  taking  possession  of  his  goods. 
There  is  no  precedent  for  such  a  plea  as  this.  [Parke,  B.«— 
Yes,  you  will  find  one  in  BrounHs  JEntries,  tit  ^*  Detinue!* 
pL  10,]  The  plea  is  also  defective  in  not  averring  that  the 
defendant  was  always  ready  and  willing  to  deliver  up  the 
scrip;  it  is  consistent  with  every  allegation  in  this  plea  that 
the  defendant  at  one  time  was  ready  and  willing  to  deliver 
up  the  scrip,  and  afterwards  detained  it*  In  such  a  case 
the  action  would  lie  for  the  subsequent  detainer, 

[The  Court  called  on] 

Hoggins  (Paierson  with  him)  to  support  the  plea.  This 
is  a  bailment  determinable  upon  the  payment  of  a  sum  of 
money.  The  scrip  certificates  came  into  the  hands  of  the 
defendant  as  a  pledge  for  money  lent,  and  he  was  bound  to 
keep  them  until  repayment,  and  then  to  return  them.  Upon 
payment  of  the  money  the  defendant  offers  to  deliver  up 
the  scrip,  he  has,  therefore,  discharged  his  duty,  and  the 
plaintiff  ought  to  make  a  demand.  In  GUes  v.  Hart  (a), 
HoU,  C.  J.,  says,  *^  Where  the  agreement  is  to  pay  at  a  certain 
time,  tender  at  that  time,  and  always  ready,  is  a  good  plea; 
but  where  the  money  is  due  and  payable  immediately  by 

/(a)  2  Salk.  622. 


9. 

Flioht. 
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1846.       the  agreement,  the  party  must  plead  taut  temps  prist  from 
CLMiENTi     ^®  ^™®  ^^  ^^^  promise.**    In  BacmCs  Alt.  tit  **  Tender^ 
^'  (H.  2),  it  is  said,  **  Wherever  a  debt  or  duty  is  discharged 

by  a  tender  and  refusal,  it  is  not  necessary,  in  pleading  the 
tender,  to  plead  uncore  prist:  Nay,  it  would  be  strange  for 
a  party  to  say,  he  is  still  ready  to  pay  a  debt,  or  to  perform  a 
duty,  of  which  he  is  dischaiged."  The  same  law  is  laid  down 
in  Story  on  Bailments  (a),  where  it  is  said,  '<  Another  duty 
of  the  pawnee  is  to  return  the  pledge  and  its  increments,  if 
any,  after  the  debt  or  other  duty  has  been  discharged.  Of 
course,  this  duty  by  common  law  is  extii^ished,  when  the 
pledge  is  lost  by  casualty  or  other  unayoidable  accident,  or 
it  perishes  through  its  own  intrinsic  defects,  without  default 
of  the  pawnee.  And  the  same  rule  applies,  when  the  pawn 
is  lost  by  robbery,  or  by  superior  force,  or  even  by  theft,  if 
the  pawnee  has  exercised  reasonable  diligence."  Aft^r  the 
defendant's  oiFer  to  restore  the  scrip  shares,  and  the  plaintiff's 
refusal  to  receive  them,  the  defendant  held  them  upon  a  new 
bailment  and  under  a  different  obligation.  The  plea  covers 
the  whole  time  that  the  scrip  shares  were  in  the  defendant's 
possession  under  the  original  bailment,  and  the  defendant  is 
not  liable  for  any  breach  of  duty  upon  a  new  bailment  until 
after  demand  made.  The  defendant  could  not,  under  the 
plea  of  non  detinet,  shew  the  special  facts  which  dischaiged 
the  obligation  imposed  on  him  by  the  original  bailment. 
[Parkeg  B. — If  that  be  so,  is  not  the  plea  bad  as  an  argu- 
mentative denial  of  the  bailment  alleged  in  the  declaration?] 
In  Whitehead  v.  Harrison  (b),  a  plea  in  detinue  traversing 
the  bailment  was  held  bad.  [Parke,  B. — That  was  the  case 
of  a  common  bailment;  but  here  the  defence  set  up  is,  that 
the  special  bailment  alleged  in  the  declaration  is  discharged, 
and  that  the  defendant  holds  the  scrip  under  a  different 
obligation.  Rolfef  B. — ^The  whole  question  turns  upon  the 
meaning  of  the  word  '^  detain."     Suppose  the  plaintiff, 

/(a)  Page  229,  sect.  339. 

/(6)  6  Q.  B.  423;  S.  C.  aiUe,  vol.  2,  p.  122. 


FUOUT. 
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when  he  paid  the  money,  had  said,  '*  It  is  not  conTenient        IBA6. 
for  me  to  take  the  scrip  now,  1  will  call  for  it  to-morrow,"     Clembhts 
could  he  afterwards  have  maintained  detinue?]     In  that 
case,  the  defendant  would  not  be  liable  except  upon  a  sub- 
sequent demand  and  refusal  to  deliver. 

Lush,  in  reply.  If  the  word  *^  detain"  means  that  the 
defendant  holds  the  scrip  adversely,  then  the  plea  amounts 
to  the  general  issue  *^  non  detinet."  In  Fitzh.  Nat  Breo. 
p.  322,  7th  ed.,  it  is  said,  **  A  writ  of  detinue  lieth,  in  case 
where  a  man  delivereth  goods  or  chattels  unto  another  to 
keep»  and  afterwards  he  will  not  deliver  them  back  again ; 
then  he  shall  have  an  action  of  detinue  of  those  goods  and 
chattels."  The  word  **  detain"  imports  a  withholding.  In 
Isaac  V.  Clark  (a),  Haughton,  J.,  says,  *'  As  to  the  second 
point,  here  is  no  sufficient  cause  or  ground  for  an  action  of 
trover  by  the  plaintiff;  it  is  only  found,  that  he  did  request 
him  to  deliver  this  money,  and  that  he  refused  to  do  it, 
and  so  much  is  in  every  action  of  detinue,  amtradixit  et 
adhttc  eaPitreuUeitf  this  is  the  point  of  the  action  of  detinue, 
but  this  is  not  conversion;"  He  also  cited  IHrks  v. 
Richards  (by 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  delivered  by 
Pollock,  C.  B. — This  case,  which  was  argued  a  few 
days  ago,  was  an  action  on  a  bailment  The  declaration 
disclosed  a  special  bailment,  with  an  averment  that  the 
defendant  was,  after  the  repayment  of  a  certain  sum  of 
money,  to  redeliver  the  goods  on  request  It  then  averred 
that  the  money  was  repaid,  that  the  request  was  made,  but 
the  goods  were  not  redelivered.  The  plea  introduced  a 
different  bailment,  namely,  a  bailment  not  of  all  the  goods 
for  the  entire  sum,  but  as  to  a  part  of  the  goods  it  referred 
the  bailment  to  a  part  of  the  sum,  and  then  it  averred  that 

/  (a)  3  Bulst  308.  {b)  Car.  &  Mar.  636. 
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1846.       that  part  of  the  sum  was  repaid,  and  that  there  Tras  a  tender 
ntTiw»vTg     ^  redetiver  the  goods,  which  the  plaintiff  declined  to  accept. 
«*•  To  this  there  was  a  special  demurrer  upon  several  grounds, 

but  the  only  one  which  we  have  noticed  in  the  judgment 
of  the  Court  is,  that  the  plea  amounted  to  an  a^umentative 
denial  of  the  detention;  the  other  matter  noticed  in  the 
course  of  the  aiguroent  it  is  unnecessary  to  refer  to.  We 
intimated  an  opinion  that  the  question  turned  altogether  on 
the  meaning  of  the  word  **  detain,"  in  a  declaration  in 
detinue.  If  its  meaning  be  that  the  defendant  has  the  goods 
in  his  possession,  the  plea  admits  the  detention.  If  it  mean 
that  the  defendant  has  omitted  to  deliver,  in  the  sense  of 
taking  the  goods  to  the  plaintiff,  and  giving  them  up  to 
him,  the  plea  admits  the  detention,  and  excuses  it  If  it 
mean  that  the  defendant  withholds  the  goods,  and  prevents 
the  plaintiff  from  having  possession  of  them,  the  plea  denies 
the  detention  argumentativelj,  and  is  bad.  We  are  satisfied 
that  the  last  is  the  true  meaning  of  the  word  **  detain."  If 
it  meant  the  mere  keeping  a  possession,  not  adverse,  how 
could  such  a  possession  form  the  ground  of  an  action?  If 
it  meant  that  the  defendant  had  omitted,  and  still  omitted, 
to  be  active  in  bringing  the  goods  to  the  plaintiff,  the  action 
could  not  be  maintained  without  shewing  an  obligation  by 
contract  so  to  do.  We  have  no  doubt,  therefore,  that  the 
detention  complained  of  in  the  declaration  is  an  adverse 
detention ;  and  this  is  the  meaning  ascribed  to  the  word  in 
2  BuUtrode,  308,  by  HaughJUmy  J.,  who  says,  that  request  and 
refusal,  '^  contradizit  et  adhuc  contradicit,"  is  the  point  in  an 
action  of  detinue,  but  not  in  trover,  in  which  conversion  is 
the  point,  and  request  and  refusal  evidence  only.  We  think, 
therefore,  that  the  plea  is  bad  as  amounting  to  non  detinet. 
A  doubt  was  raised  by  the  precedents  stating  a  readiness  to 
deliver,  {BrowriiEntriesy  tit  **  Detinue/^  pL  10),  *•  tout  temps 
prist ;"  but  we  think  the  answer  ie^  that  in  ancient  times  pleas 
were  not  so  often  the  subject  of  objection  for  aigumentative- 
ness ;  and  there  is  no  case  cited  where  a  plea  of  readiness  has 
been  held  good  on  demurrer. 
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In  the  course  of  the  aigument,  it  was  BOggested  that  the  IM6. 
plea  was  bad,  as  eootaining  an  argumenUitlve  denial  of  the 
qiecial  bailment  in  the  declaration.  On  refeience  to  the 
late  case  of  fFkUehead  t.  Harrison  (a),  and  the  authorities 
there  referred  to^  and  particularly  Gledstane  ▼.  HewUt{b\ 
and  BrooKs  Abridgment,  tit  **Detmu0  de  BimsJ"  pi.  50,  it 
seems  that  not  only  the  common  biulment,  but  any  special 
bailment  in  a  declaration  in  detinue  is  merely  surplusage 
and  not  traversable,  the  gist  of  the  action  being  the  detainer 
of  the  plaintiff's  goods,  which  the  defendant  must  answer. 
The  plea,  therefore,  is  not  open  to  this  objection,  but  on  the 
general  ground  that  the  plea  is  an  argumentative  denial  of 
the  detention,  and  amounted  only  to  non  detinet,  we  think 
die  plea  bad,  and  the  plaintiff  entitled  to  our  judgment. 

Judgment  for  Plaintiff. 
^  (a)  6  Q.  B.  433.  (ft)  I  C.  &  J.  666. 


Moors  ».  M'Ghak.  JB.  /L^tth^^ 

1 N  this  case  the  defendant  was  in  custody  of  the  sheriff  A  writ  of 
of  Middlesex,  by  virtue  of  a  writ  of  capias  issued  pursuant  ^?^^J!2d 
to  a  Judge's  order  made  under  the  1  &  2  Vict.  c.  110,  s.  3.  r®"^*'?<*fi« 
The  writ  and  copy  served  on  the  defendant  were  directed  of  Middlesex 
to  the  "sheriffif''  instead  of  the  "sheriff^  of  Middlesex;  "sheriff" 
and  the  defendant,  in  consequence,  applied  by  summons  at  i^TOnromwiMe 
Chambers   to  be   discharged  out  of  custody.     PlcMj  B.,  applied  to « 
before  whom  the  summons  was  heard,  refused  to  discharge  CUmberB  to 
the  defendant,  and  ordered  that  the  plaintiff  should  be  at  ^^  ^euiSdy, 
liberty  to  amend  the  writ  and  copy  by  striking  out  the  j^ji^^l^^j^ 
letter  $.  and  ordered 

A  rule  had  been  obtained,  calling  on  the  plaintiff  to  shew  copy  to  be 
cause  why  the  order  of  Piatt,  B.,  should  not  be  rescinded,  o^^^^^n 

to  rescind  the 
Judge's  order :  Hdiy  tbat  though  the  capias  might  be  amended,  the  copy  could  not,  and  that 
the  defendant  was  entitled  to  be  discharged,  inasmuch  as  he  was  not  served  with  a  tme  copy  of 
the  writ  as  amended.r 
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1846.       and  the  defendant  dischaiged  out  of  custody.    The  grounds 
^^^jj      relied  on  were,  that  the  learned  Judge  had  no  power  to 
V-  order  the  copy  of  the  capias  to  be  amended,  inasmuch  as 

that  document  was  in  the  defendant's  possession,  and 
beyond  the  plaintiff's  control:  that  if  the  capias  alone  were 
amended,  the  copy  served  would  no  longer  be  a  true  copy : 
that  if  the  capias  were  not  amended  it  would  be  bad,  as 
being  directed  to  the  sheriffi  of  Middlesex,  there  being  in 
point  of  law  but  one  sheriff,  although  the  office  was  executed 
by  two  persons. 

Godson  shewed  cause,  and  argued,  firsts  that  the  insertion 
of  the  word  ''sheriffif"  instead  of  <*  sheriff,'*  in  a  capias 
issued  under  the  provisions  of  the  1  &  2  Vict.  c.  110,  was 
no  ground  for  discharging  the  defendant  out  of  custody. 
Secondly,  that  the  learned  Judge  had  power  to  order  the 
amendment  In  Green  v.  Kettleby  (a),  Parke,  B.,  says, 
"  There  are  only  two  cases  in  which  a  writ  is  allowed  to  be 
amended :  one  is,  where  the  Statute  of  Limitations  would 
otherwise  be  a  bar;  the  other,  where  there  has  been  a 
clerical  mistake  in  the  writ"  Where  a  plaintiff  obtained  a 
Judge*s  order  to  hold  to  bdl  for  422/L,  but  indorsed  the 
capias  for  422/L  13^.  4(£,  which  was  the  amount  of  the 
debt,  the  Court  allowed  the  capias  to  be  amended  on 
payment  of  costs ;  Flock  v.  Pacheco  (ft).  So  where,  in  the 
affidavit  of  debt,  the  plaintiff  was  described  as  *^  Walter 
Bilton  the  younger,"  but  the  words  **  the  younger,"  were 
omitted  in  the  capias,  and  it  appeared  that  the  plaintiff's 
fitther  bore  the  same  names,  and  resided  at  the  same  place, 
the  Court  permitted  the  writ  to  be  amended;  Bilton  v. 
Clapperton  (c).  Moreover,  it  clearly  appears  from  the 
affidavits  that  the  defendant  is  i^bout  to  quit  the  country. 

Bumie,  in  support  of  the  rule.    The  capias  is  bad  by 

(a)  6  M.  &  W.  731 ;  S.  C.  8     Dowl.  380.  N.  S. 
Dowl.  783.  (c)  9  M.  &  W.  473 ;  S.  C.  1 

(6)  9  M.  &  W.  342 ;  S.  C.  1     DowL  386,  N.  S. 
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reason  of  it  being  directed  to  the  sheriffs  of  Middlesex;       1846. 
Bcarker  ▼.  Weedon  (a) ;  Jackson  v.  Jackson  (ft).    And  assum-       Mooei 
ing  that  the  learned  Judge  had  power  to  amend  the  writ        ^' 
itself,  he  had  no  power  to  amend  the  copy.    In  Renme  y. 
Bruce  (c\  where  the  copy  of  the  capias  was  without  date, 

and  directed  ^  To  the greeting^^  Coleridge^  J.,  refused 

to  amend,  saying,  that  *'it  had  been  decided  in  Bt/field  v. 
Street  {d),  that  the  Court  has  no  power  to  amend  the  copy; 
it  was  the  act  of  the  plaintiff,  and  is  now  in  the  control  of 
the  defendant  To  amend  the  copy  is,  in  other  words,  to 
aDow  the  plaintiff  to  serve  a  new  copy;  but  it  is  obvious, 
that  that  will  not  cure  the  defects  of  the  original  service.** 
Copley  y.  Medeiros  (e)  is  an  authority  to  shew,  that  a  defect 
in  the  copy  of  the  capias  is  a  ground  for  cancelling  the 
bail  bond  given  on  arrest.  He  also  argued,  that  the  de- 
fendant was  entitled  to  be  discharged  upon  the  merits. 

Pollock,  C.  B. — ^There  is  a  case  ofMacdonald  v.  Mart^ 
^^  (f)f  which  has  not  been  cited  at  the  Bar.  There  the 
defendant  was  described  in  the  capias  as  **  Mortlock,"  and 
in  the  copy  as  <<  Mortloke  ;**  and  Coleridge^  J.,  refused  to 
discharge  him  out  of  custody  on  the  ground  of  variance. 
That  case  appears  to  have  been  decided  on  the  authority  of 

V.  BamolUj  mentioned  in  a  note  to  CrovJd  v. 

LogeUe  {g).  But  without  pronouncing  any  opinion  as  to 
whether  Macdonald  v.  Mortlock  was  rightly  or  wrongly 
decided,  I  think,  in  the  present  case^  that  the  defendant  is 
entitled  to  be  dischaiged  out  of  custody,  the  costs  to  be 
pmd  by  the  plaintiff,  the  defendant  undertaking  to  bring  no 
action.  The  order,  however,  will  not  be  set  aside  so  far  as 
relates  to  the  amendment  of  the  writ,  so  we  must,  therefore, 
take  it  that  the  writ  is  right  and  the  copy  wrong. 

(a)  1  a,  M.  &  R.  396;  S.  C.      &  Scott»  406;  3  Dawl.  739. 

2  Dowl.  ror.    -^  XW  8  Scott  N.  R.  173 ;  S.  C. 

9)  1  C,  M.  &  R.  433;  S.  C.  "^7  M.  &  0.  436;  qmU,  voL  3, 
3DowLlS2.  X  p.  74. 

(c)  AaU,  vol.  3,  p.  946.  ^ij)  AsUe^  voL  3,  p.  963. 

(4  10  Bing.  37;  S.  C.  3  M.         {g)  I  Chit.  Rep.  659. 
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1846.  Pabeje,  6. — I  am  of  the  same  opinion.  It  clearly  appears 

from  the  affidnvits  Chat  the  d^iendaot  was  about  to  go 
abroad,  and  there  is  no  saUsfactdrj  aiiswer  to  that  The 
defendanti  therefore,  is  not  entitled  to  be  dischai^ed  on  an 
appeal  to  this  Court  under  the  1  &  2  Viet  c.  110^  s.  6.  The 
question  then  turns  upon  whether  or  not  the  proceedings 
are  reigular.  Now  it  has  beeh  decided  in'several  cases, 
that  a  capias  directed  to  the  sheriffir  of  Middlesex  is  irre- 
gular; and  although  the  irregularity  is  one  whidi  oonld 
not  mislead  or  prejudice^  still  it-  has  been  decided  to  be 
one,  and  it  is  important  that  weshonld  preserve  a  uniformi^ 
of  decision.  I  think,  however,  that  the  defect  in  the  capias 
might  be  amended;  therefote,  as  respects  that,  the  order 
of  my  Brother  Piatt  was  right :  but  the  order  is  bad  in 
directing  the  copy  to  be  amended  Hie  Unilbrmity  of 
Process  Act  not  only  requires  that  there  should  be  a  regular 
writ  of  capias,  but  also  that  a  true  copy  be  served  on  the 
defendant  In  the  present  case,  assuming  the  amendment 
to  have  been  made  in  the  writ,  there  would  be  a  correct 
writ  but  not  a  true  oopy.  That  affords  ground  for  saying 
that  the  defendant  is  not  in  lawful  custody,  and  is  entided 
to  be  discharged 

Aldbbson,  B.-»I  regret  that  the  direction  of  a  writ  to 
the  sheriffir,  instead  of  sheriff,  should  ever  have  beeb  held 
a  sufficient  ground  for  discharging  a  defendant  out  of 
custody:  but  since  it  has  been  so  decided  in  several  cases, 
I  submit  to  their  authority. 

RoLFB,  B.,  concurred. 

Rule  accordingly  {ay 

/  (a)  See  Wood  t.  Hume,  (mte,  p.  139,  note  (a). 
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1846. 

Beazley  v.  Bailet.  ^^  //  l^yflr^R 

On  Tuesday,  the  28th  of  July,   1846,  the  defendant  A  Judge's 
obtained,  by  consent,  an  order  for  four  days'  time  to  plead  by  conwnt 
^peremptorily^  on  the  nsual  temui  of  pleading  issuably,  ^I^^^J^ 
rejoining  gratis,  and  taking  short  notice  of  trial,  &a     On  "  I^,fT' 
Saturday,   the   Ist  of  August,  die  defendant  served  the  notDredude 
pUdntiff  with  a  summons  for  further  thne  to  plead,  return-  fr^m  ar- 
able at  eleven  o'clock^  a.  it,  on  the  foUowii^  Monday.  ^^^^^^ 
The  plaintiff  took  no  notice  of  this  summons,  but  late  on  for  farther 

time. 

the  same  day  signed  interlocutory  judgment,  on  the  groimd 
that  the  defendant's  time  for  pleading  had  expired.  The 
Chief  Baron  having  made  an  order  that  the  judgment  be 

set  aside,  with  costs, 

f 

Lush  moved  to  /rescind  the  latter  ordev.  Some  oon«- 
struction  must  be  put  upon  the  word  **  peremptory"  intro- 
duced in  the  order  of  the  28th  of  July.  It  is  submitted, 
that  a  peremptory  order  to  plead,  made  by  consent,  amounts 
to  an  agreement  between  the  defendant  and  the  plaintiff 
that  the  former  will  no  longer  delay  the  cause,  but  plead 
within  the  specified  time.  It  was,  therefore,  a  breach  of 
&ith  to  apply  for  further  time  to  plead.  [Parker  B.— A 
peremptoiy  order  is  the  act  of  the  Judge,  and  not  an 
undertaking  by  the  defendant  It  means  nothing  mora 
than  this, — ^that  the  Judge,  as  at  present  adirised,  is  resolved 
to  grant  the  defendant  no  further  time.]  The  prssebt 
order  cannot  be  concddered  as  the  act  of  the  J-udge,  as  it 
was  drawn  up  by  comeni.  In  Gray  y.  JPsmisB  (a),  it  was 
held,  that  the  word  '*  peremptorily,"  ui  a  rde  for  time  to 
declare,  precluded  the  plaintiff  from  taking  out  more  rules 
for  further  time.  lAtdedale,  J.,  there  says,  it  ''means  that 
the  party  can  take  out  no  more  rules  for  time  to  do  the 
particular  act  required ;  and  the  party  givii^  the  rule  may 
sign  judgment  when  the  peremptory  rule  has  expued,  if 

/    (a)  1  Dowl.  120. 
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V 


1846.        the  opposite   party  has  not  taken   the   necessary  step.^ 
^^j^^Y      {Porhej  B. — That  case  only  decides  that,  after  a  peremp- 
^'  tory  rule  to  declare,  the  plaintiff  cannot  obtain  further 

time  by  the  ordinary  nde-bar  rule:  it  does  not  mean  that 
he  could  not  obtain  it  by  summons  before  a  Judge.]  In 
Petrie  V.  Cvllen  (a),  it  was  held,  that  a  "peremptory  under- 
taking**  to  try  meant,  that  a  party  undertakes  absolutely 
that  the  trial  shall  take  place.  [Alder^oUf  B. — The  contrary 
was  held  by  this  Court  in  the  case  of  Lundey  v.  Dubourg  (ft).] 
At  aU  events  further  time  could  not  have  been  obtfuned  by 
the  ordinary  summons,  but  t£e  proper  course  was  to  make 
a  special  application  to  the  Judge. 

Parke,  B.— >No  rule  ought  to  be  granted.  The  peremp- 
tory order  was  not  final,  so  as  to  preclude  the  defendant 
fix>m  applying  for  further  time  in  the  ordinary  way  by 
summons.  Since,  therefore,  the  summons  operated  as  a 
stay  of  proceedings  fix>m  the  time  it  was  returnable,  the 
plaintiff's  judgment  signed  after  that  time  is  irregular,  and 
the  Lord  Chief  Baron  was  right  in  setting  it  aside. 

AiJ>ER80N,  B. — ^I  am  of  the  same  opinion.  In  opposing 
the  application  for  further  time  to  plead,  the  plaintiff  would 
have  been  strongly  supported  by  the  former  order,  but  if 
the  argument  now  used  were  to  prevail,  a  peremptory 
order  would  preclude  the  aUowance  of  further  time  in 
cases,  which  might  be  imagined,  of  the  most  uigent  and 
absolute  necessity;  as,  for  instance,  if  some  accident  were 
to  occur  late  on  the  day  when  the  time  limited  for  pleading 
was  about  to  expire.  As  to  the  distinction  attempted  to  be 
drawn  between  a  special  application  to  the  Judge  and  a 
summons  in  the  ordinary  way,  there  appears  to  me  to  be 
no  foundation  whatever  for  it 

Rolfs,  B.,  concurred. 

Rule  refused. 

^(a)  JiUe,vol.  2,p.  604|  S.  C.  S  Scott,  N. R.  705 {  7  M.&Q.IOSO. 
y\h)  AntB,  vol.  3,  p.  S0|  S.  C.  14  M.  &  W.  295. 
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V. 


Triston  v.  Barrington.  ^  jl.9^Mr:^/» 

l/EBT  for  work  and  labour^  money  paid^  &c.  In  «» action 

Pleas;  first,  nunquam  indebitatus.  Secondly,  that  after  of  payment  * 
the  accruing  of  the  causes  of  action,  in  the  declaration  a^ddkShw^ 
mentioned,  and  before  the  commencement  of  this  suit,  to  of  *»»«/««"«• 

of  actum  in 

Wit,  on,  &c.,  the  defendant  paid  to  the  plaintiff,  and  the  tht  decUwatioM 
plaintiff  then  accepted  and  received  from  the  defendant,  a  plea  to  the 
divers  large  sums  of  money,  in  the  whole  amounting  to  p*^^*^ 
lOOOil,  in  full  satisfaction  and  discharge  of  all  the  causes  of  dobL 
action  in  the  declaration  mentioned.     Verification. 

The  plaintiff  having  signed  judgment  for  damages,  on 
the  ground  that  the  plea  answered  the  debt  only,  and  not 
the  damages,  Platte  B.,  at  Chambers,  ordered  the  judgment 
to  be  set  aside  with  costs. 

Hurlstone  moved  to  rescind  this  order.  The  plea  being 
in  confession  and  avoidance,  admits  that  the  defendant  was 
at  one  time  indebted  to  the  plaintiff,  consequently  the 
plaintiff  would  be  entitled  to  recover  some  damages,  unless 
the  plea,  in  terms,  answers  the  damages  as  well  as  the  debt. 
It  b  submitted  that  it  does  not.  The  proper  form  of  plea  is 
to  allege  the  payment  in  satisfaction  of  ^^  the  debt  and  damages 
occasioned  by  the  detention  thereof."  In  debt  the  cause  of 
action  is  the  debt  itself;  the  damages  are  collateral,  and,  in 
most  cases,  merely  nominal,  in  order  to  enable  the  plaintiff  to 
obtain  costs  under  the  Statute  of  Gloucester.  In  the  old 
forms  of  original  writs,  it  was  necessary  to  state  the  cause 
of  action;  and  the  writ  of  debt,  which  is  given  in  Stephen 
on  Pleading  (a),  runs  thus : — "  Command  C.  D.,  late  of,  &c., 
that  justly  and  without  delay,  he  render  to  A.  B.,  the  sum 

of pounds,  of  good  and  lawful  money  of  Great  Britain, 

which  he  owes  to,  and  unjustly  detains  firom  him,"  &c. 

(a)  Page  12,  Ist  ed. 
VOL.  rv.  T  D.  &  L. 
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1 846.       No  mendon  whatever  is  made  of  the  damages  arising  from 

^^^^^^^    the  detention  of  the  debt     But  the  writ  of  assumpsit  ex- 

V.  pressly  refers  to  the  damages.    After  stating  the  promise, 

it  proceeds  thus: — ^'  But  the  said  C.  D.,  to  pay  the  same, 

or  any  part  thereof,  hath  hitherto  wholly  refrised,  and  still 

refiises,  to  the  damage  of  the  said  A.  B.,  of pounds." 

This  shews  that  in  an  action  of  debt,  the  debt  itself  is  the 
substantial  cause  of  action;  whereas,  in  assumpsit,  the 
cause  of  action  is  the  damages.  Another  test  may  be 
applied.  If  the  damages  in  an  action  of  debt  formed  part  of 
the  caiue  of  action,  the  plea  of  nunquam  indebitatus  would 
be  a  bad  plea,  for  it  answers  the  debt  only,  and  not  the 
damage ;  or,  at  best,  it  is  but  an  argumentative  denial  of  the 
damage.  [Parhey  B. — No :  it  denies  the  foundation  of  the 
cause  of  action ;  if  the  defendant  were  never  indebted  to 
the  plaintiff,  it  is  impossible  that  the  plaintiff  could  have 
sustained  any  damage].  In  the  recent  case  of  Lau>e  v. 
Steel  {a)j  where,  in  an  action  of  debt,  a  plea  of  payment  of 
money  into  Court,  took  no  notice  of  the  damages,  this  Court 
held  the  plea  bad,  although  it  followed  the  form  given  by 
Reg.  Gen.,  Trin.  Term,  1  Vict.  And  in  Henry  v.  Earl  (J), 
where  a  plea  of  payment  of  money  into  Court,  was  pleaded 
to  a  portion  of  the  debt  only,  and  not  to  the  damages,  the 
Court  held  the  plea  a  good  answer  to  so  much  as  it  was 
pleaded  to,  and  that  the  plaintiff  might  sign  judgment  for 
any  damage  not  answered  by  the  plea. 

Parkb,  B. — There  ought  to  be  no  rule.  The  defendant 
pleads  that  he  paid  a  sum  of  money  **  in  full  satisfaction 
and  discharge  of  all  the  causes  of  action  in  the  declaration 
mentioned."  Now  the  *^  cause  of  action"  is  the  debt,  and 
damages  for  detaining  it;  so  that  the  meaning  of  this  plea 
is,  that  a  certain  sum  of  money  was  paid  in  dischaige  both 

^  (a)  Ante,  vol-  3,  p.  662  j  S.  C.  16  M.  &  W.  3S0.   ^ 
(6)  9  Dowl.  725 ;  S.  C.  8  M.  &  W.  228.  ^ 
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I  of  the  deH  taid  of  all  dainage  occasioned  by  the  detention       ^^^: 

of  the  debt     That  being  so,  there  was  nothing  in  respect      tjJibton 
j  of  which  the  plaintiff  was  entitled  to  sign  judgment.  Baeeington 

Aldbbson^  B. — ^In  an  action  of  debt,  <^  the  caose  of  action" 
is  not  merely  the  debt;  it  is  the  debt  and  the  damages 
resulting  from  the  detention  of  it    The  allegation  on  the 
I  record  may  be  thus  expanded :  '^  that  after  the  improper 

I  detention  of  the  debt  the  defendant  paid  the  plmntiff  a 

j  laige  sum  of  money,  in  full  discharge  of  all  the  causes  of 

j  acticm."    Must  not  that  be  understood  to  mean  the  true 

of  action? 


RoLFE,  B.9  concurred. 

Rule  refused. 


Phillifs  v.  GiBBa  y^  ^i  9?im^.:u>^. 

In  this  case  the  [daintiff  had  signed  judgment  and  issued  A  cognovit 
execution  upon  a  cognovit,  the  attestation  of  which  was  as  thus  :_*<  Daly 
Mows:-  «-£JL'" 

named  R.  G., 
'^  Duly  executed  by  the  above-named  Robert  Gibbs,  m  of  me,  the 
the  presence  of  me,  the  undersigned  Samuel  Balden,  attorney  s^R^uoraey 
on  behalf  of  the  said  Robert  Gibbs,  expressly  named  by  him,  ^'^^5^^^  q^^ 
and  attending  at  his  request;  and  I  do  hereby  declare  that  expressly 

DsiDed  by  him* 
I  subscribe  my  name  as  witness  to  the  due  execution  hereof  and  attending 

by  the  said  Robert  Gibbs,  and  as  his  attorney,  and  that  ll^d^""**' 

previous  to  the  execution  hereof  by  the  said  Robert  Gibbs,  J^[^y,„^'"* 

I  informed  him  of  the  nature  and  effect  hereof  Kribe  my 

'^  Samuel  Bolden,  Attorney,  Birmingham."      ness  to  the  ' 

due  execution 
hereof  by  the 
•aid  R.  G.,  and  as  his  attorney ;  and  that  prefioos  to  the  execation  hereof  by  the  said  R.  O., 
I  mformed  him  of  the  nature  and  efiB^t  hereof.     8.  B.»  attorney,  Birmingham  :**  Held 

^  2  rf.^hi^-^/. 
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1846.  Prentice  had  obtidned  a  rule,  calling  on  the  pidntiff  to 

^^J^^^^    shew  cause  why  the  judgment  and  subsequent  proceedings 
«•  should  not  be  set  aside ;  first,  on  the  ground  that  the  exe- 

cution of  the  cognovit  was  not  attested  in  the  manner 
required  by  the  1  &  2  Vict  c.  110,  s.  9,  inasmuch  as  it  did 
not  distinctly  appear  that  the  party  attesting  subscribed  his 
name  cls  attorney  for  the  party  by  whom  the  cognomt  was 
executed.  Secondly,  that  the  judgment  had  been  signed 
against  good  fiiitL 

Keating  shewed  cause,  and  contended  that  the  attestation 
substantially  complied  with  the  requisites  of  the  statute.  He 
cited  2  Arch.  Prac  687, 7th  ed. ;  Ettdngton  v.  Holland  {a); 
Hubert  v.  Barton  {b) ;  Lewis  v.  Lord  Kensington  (c). 

Prentice^  contra,  aigued,  that  the  attestation  only  stated 
that  the  party  subscribed  the  cognovit  as  an  attorney,  and 
that  it  did  not  distinctly  appear  thereby  that  it  was  sub- 
scribed by  him  as  attorney  for  the  defendant 

Per  Ccjriam  (^ — We  have  no  doubt  that  this  attestation 
is  sufficient  Tlie  statute  does  not  require  any  particular 
form  of  words,  and  this  attestation  shews  that  the  party 
attesting  was  the  attorney  for  the  defendant^  and  subscribed 
as  such. 

The  rule  was  made  absolute  on  the  merits,  the  defendant 
undertaking  to  bring  no  action. 

•/(a)  9  M.  &  W.  659;  S.  C.  1  /(c)  Ante,  vol.  3,  p.  637;  S.  C. 

Dowl.  643,  N.  S.  2  C.  B.  463. 
/  (6)  10  M.  &  W.  678 ;   S.  C.         (d)  PoUoch,  C.  B.,  Parke,  B., 

2  Dowl.  434,  N.  S.  Aldertm,  B.,  and  Piatt,  B. 
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Eddison  v.  Pbagram.  ^c.  ^.  WifK/3?^ 

A  DECLARATION  in  assumpsit  contained  two  counts ;  if  adefondant, 
one  upon  a  bill  of  exchange^  the  other  upon  an  account  J^^uTof^'^leid. 
stated.    The  defendant  (who  was  not  under  terms  of  plead-  ing  issuably, 
ing  issuably,)  pleaded  non  assumpsit  to  the  whole  declara-  Lsumptit  to 
tion.   The  plaintiff  treated  die  plea  as  a  nullity,  and  signed  ^t't^^g**;* 

iudinnent.  count  on  a 

•'  ^*  bill  of  ez- 

Cross  rules  were  obtained :  on  the  part  of  the  defendant,  change,  and 

to  set  aside  the  judgment  with  costs;  on  the  part  of  the  on  an  acoount 

plaintiff,  to  amend  the  judgment  by  confining  it  to  the  first  ■****^  ^^a^ 

count,  and  entering  a  nolle  prosequi  as  to  the  second,  for  the  plaintiff 

rm.  1  •  1*  1  11  to  demur 

rbese  rules  coming  on  for  argument  together,  ipeciaUy,  and 

he  ought  not 
to  treat  the 

Temph  shewed  cause  against  the  defendant's  rule.    The  P^«»."* 
plaintiff  was  regular  in  treating  the  plea  as  a  nullity.    The  lign  judgment 
rule  of  HiL  Term,  4  Wm.  4,  pL  IL  tit  "  PUojL  in  Particular  £d*where  he 
Actions.  Assumpsit/'  r.  2,  says,  « that  in  all  actions  on  bills  ^^^^'^ 
of  exchange  and  promissory  notes,  the  plea  of  non  assumpsit  refused  to 
shall  be  inadmissible.^    This  plea  must,  therefore,  be  con-  judgment  by 
sidered  as  not  being  on  the  record.     If  issue  had  been  Jhefiwt^ountl 
joined  upon  it,  that  would  have  amounted  to  a  recognition  end  entering  a 
of  its  validity ;  Keily  y.  VUlehois  (a).  as  to  the  o£er. 

ZttfA,  contra.  As  tiie  defendant  was  not  under  terms  of 
pleading  issuably,  the  plaintiff  was  not  justified  in  treating 
the  plea  as  a  nullity;  Hughes  v.  Poclih).  The  plea  pro- 
fesses to  answer  the  whole  declaration^  but,  in  truth,  answers 
a  part  only ;  it  is,  therefore,  bad  on  special  demurrer,  but 
the  plaintiff  cannot  sign  judgment;  Putney  v.  Swan  (c). 
[Parke^  B. — Suppose  the  defendant  had  pleaded  non  accepit 
to  the  whole  declaration,  that  plea  would  not  have  been  a 
nullity,  though  it  afforded  no  answer  to  the  account  stated : 

yia)  b  DowL  136.  ^ \c)  2  M.  &  W.  72 ;    S.  C.  5 

/'(6)  6  M.  &  G.  271 ;  S.  C.  6      DowL  296. 
Scott.  R.  N.  959. 
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1846.  it  would  merely  haYe  been  open  to  demurrer].  Secondly, 
EoDiBON  ^®  judgment  cannot  be  amended  by  confining  it  to  the  first 
count,  because  the  plaintiff  cannot  sign  a  partial  judgment. 
Where  in  debt  for  ISOL,  the  defendant  pleaded  to  the  whole 
action  that  he  had  paid  the  plaintiff  50^,  and  the  plaintiff 
signed  judgment  by  nil  dicit  for  100^,  the  judgment  was 
held  irregular ;  fFood  v.  Farr  (a).  The  mere  fiwt  of  a  plea 
being  clearly  insufiicient  in  point  of  law  is  not  a  ground  for 
signing  judgment,  as  for  want  of  a  plea ;  Cowpery.  Janes  {b) ; 
Wbrky  v.  Harrison  (c)»  If  the  Court  were  to  amend  the 
judgment  by  confining  it  to  the  first  count,  there  would  be 
error  on  the  record,  inasmuch  as  there  would  be  a  plea 
professing  to  answer  the  whole  declaration,  and  a  judgment 
as  to  part  only.    [The  Court  then  called  on] 

Tmp/e  contra,  insupport  of  the  rule  to  amend  the  judgment 
If  the  plaintiff  had  joined  issue  on  the  plea,  the  argument  on 
the  other  side  would  have  been  applicable :  for  as  the  plea  goes 
to  the  whole  cause  of  action,  there  would  in  that  case  have 
been  an  issue  to  try  on  both  counts.  But  it  is  part  of  the 
present  appUcation  to  enter  a  nolle  prosequi  as  to  the  second 
count.  This  rule  was  moved  on  the  authority  of  Praaer  v. 
Newton  (d),  where  to  an  action  on  a  bill  of  eKchange,  toge- 
ther with  the  money  counts,  the  defendant  having  pleaded 
non  assumpsit  to  the  whole  declaration,  a  motion  was  made 
to  set  aside  the  plea  as  fiivolous,  and  the  Court  said,  that 
the  plaintiff  ought  to  sign  judgment  as  to  the  first  county 
and  enter  a  nolle  prosequi  as  to  the  others.  He  also  referred 
to  Sewelly.  Dak  (e). 

Pollock,  C.  B. — The  rule  to  set  aside  the  interlocutory 
judgment  must  be  absolute  with  costs,  and  the  rule  to  amend 
the  judgment  discharged  without  coata.    This  is,  in  truth,  a 

(a)  5  Bing.  N.  C'  247;  S.  C.  &  M.  173. 

7  Scott,  270;  7  Dowl.  263.  -^^  ^\d)  8  Dowl,  773. 

•  (6)  4  DowL  691.  («)  8  OowL  309. 
/(c)  3A.  &£.  669;  S.  C.  5  N. 
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plea  profeflBing  to  answer  the  whole  declaration,  and  answer^       1S46. 
ing  a  part  only ;  in  such  a  case,  the  plaintiff  cannot  ngn      eddison 
judgment,  but  the  proper  coarse  is  to  demur. 


Pbaoeam. 


Pabkb,  B.— I  am  of  the  same  opinion.  The  plaintiff 
ought  to  have  demurred  to  the  plea,  as  it  professes  to  answer 
the  whole  declaration,  but,  in  truth,  is  an  answer  to  part 
only.  Tlie  plaintiff  cannot  treat  the  plea  as  a  nullity,  nor 
can  he  sign  judgment  for  the  part  unanswered. 

Au>EBS0K,  B.,  and  Rolfe,  B.,  concurred. 

Rule  accordingly. 


Ellis  v.  Griffith.  ye  /l^jMw£^. 

tMiARTIN  moved  to  dischaige  the  defendant  out  of  the  Adefettdmt 
custody  of  the  sheriff  of  Carnarvon.    The  affidavits  in  « ca.  ml  is 
support  of  the  application  stated,  that  on  the  22nd  of  ^^^ 
February,  1844,  a  writ  of  capias  ad  satisfaciendum  issued  ehai^  oat 

of  CUStOGT  DT 

against  the  defendant  into  Middlesex,  where  the  venue  in  naMnof  the 

the  action  was  laid,  which  writ  was  returned  non  est  §J^^  ^^ 

inventus,  and  filed  on  the  6th  of  March,  1844.   Thereupon  J*^*^^^^ 

a  testatum  writ  of  ca.  sa.,  returnable  on  execution,  issued  tbe  iheriff; 

into  Carnarvon,  and  was  transferred  from  the  sheriff  in  the  arrest. 

1844  to  the  succeeding  sheriff.     On  the  12th  of  October, 

1846,  the  plaintiff  died ;  and  on  die  Idth  of  October,  1846, 

the  sheriff  of  Carnarvon  made  his  warrant  to  arrest  the 

defendant,  and  on  the  14th  of  October,  1846,  the  defendant 

was  arrested  on  the  last  mentioned  writ    It  was  submitted, 

that  the  sheriff  had  no  power  to  arrest  the  defendant  after 

the  death  of  the  plaintiff,  inasmuch  as  there  was  no  person 

to  whom  the  debt  could  be  paid.     All  the  cases  bearing  on 

this  point  have  arisen  on  writs  of  fieri  facias  or  elegit, 

which  stand  on  a  different  principle  from  writs  of  ca«  sa. 
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1840.        In  Clerk  y.  Withers  (a)  it  was  held,  that  the  death  of  a 

^^jg        party,  who  has  sued  out  a  writ  of  fieri  facias,  after  the 

^   ^'  seizure  of  the  (roods,  but  before  sale,  will  not  abate  the 

GaifriTH.  .  T^        ,  .       , 

execution.     But  the  reason  is,  that  at  common  law  a  writ 

of  fieri  facias  bound  the  defendant's  goods  from  the  time  of 
its  teste;  1  Wins.  Saund.  219  g,  note  (t),  6th  ed,  so  that 
notwithstanding  the  death  of  the  plaintiff  there  was  some- 
thing for  the  writ  to  operate  on.  It  is  the  same  with  respect 
to  an  elegit,  which  bound  the  land  from  the  date  of  the  judg- 
ment; Harrison  v.  Bawdea  (b).  But  writs  of  ca.  sa.  have  no 
operation  until  actual  arrest,  and  it  would  be  unreasonable 
to  keep  the  party  in  custody  after  the  death  of  the  plaintiff, 
as  there  is  no  one  to  whom  the  debt  can  be  paid.  In 
FothergiU  v.  Walton  (c),  the  arrest  took  place  before  the 
death  of  the  plaintiff.  But,  in  the  present  case,  the  exe- 
cutor cannot  have  any  benefit  from  the  judgment  until  he 
has  made  himself  a  party  to  the  record  by  scire  facias. 
The  executor  is  in  the  same  position  as  if  the  arrest  had 
taken  place  before  the  Statute  of  Westminster,  which  gives 
the  writ  of  scire  facias ;  and  at  common  law  the  only  course 
was  to  bring  an  action  of  debt  upon  the  judgment  There 
is  no  authority  bearing  on  the  point,  except  a  dictum  of 
Crohey  J.,  in  the  case  of  Cleve  v.  Veer  (d).  There  the  ques- 
tion was,  as  to  the  operation  of  a  writ  of  extent,  and  Croke,  J., 
who  differed  firom  the  rest  of  the  Court,  in  the  course  of  his 
judgment  says,  <^if  a  capias  ad  satisfaciendum,  or  fieri  facias, 
upon  judgment  issueth,  the  sheriff  shall  execute  it  although 
the  party  who  sued  it  out  died  before  the  return  of  the  writ: 
and  although  the  death  be  before  or  after  the  execution,  if 
it  be  after  the  teste  of  the  writ,  it  is  well  enough.**  That, 
however,  is  extrajudicial,  and  wholly  unnecessary  for  the 
decision  of  that  case.  [ParAe,  B. — I  cannot  see  the  slightest 
difference  in  principle,  between  the  case  of  a  plahitiff  dying 
immediately  after  the  defendant  is  in  custody,  and  that  of 

yia)  2  Ld.  Raym.  1072;  S.  C.      /(e)  4  Bing.  711;  S.  C.  \  M- 
1  Salk.  322 ;  6  Mod.  290.  &  p.  743. 

(6)  I  Sid.  29.  id)  Cn>.  Car.  457. 
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a  plaindff  dying  before  the  arrest  takes  place.     According        1845. 

to  your  aigument^  the  sheriff  ought  to  let  the  party  out  of    *~eI]J]J7^ 

custody  on  an  intimation  of  the  death  of  the  plaintiff.]      _   <'- 

Gripfitu. 
Whether  the  arrest  would  be  illegal,  so  as  to  render  the 

sheriff  a  trespasser,  might  be  a  question ;  but  at  all  events 
he  ought  to  dischaige  the  defendant  out  of  custody,  upon 
notice  of  the  plaintiff's  death.  The  writ  of  ca.  sa.  com- 
mands the  sheriff  to  take  the  defendant,  so  that  he  may 
have  his  body  before  the  Court  to  satisfy  the  plaintiff: — 
the  plaintiff  being  dead,  and  there  being  no  legal  owner  of 
the  judgment,  the  writ  commands  the  sheriff  to  do  that 
which  is  rendered  impossible  by  the  act  of  God.  [Alder^ 
soTiy  B. — So  it  would  have  been  if  the  sheriff  had  taken  the 
defendant  in  the  lifetime  of  the  plaintiff,  and  he  died  before 
the  defendant  could  be  brought  here.]  The  doctrine  laid 
down  in  all  the  cases  is  not  that  writs  of  execution  may 
be  put  in  force  after  the  death  of  a  plaintiff,  but  that  by 
operation  of  law  the  goods  or  land  are  bound  by  the  issuing 
of  the  writ 

Webby i  who  appeared  to  shew  cause  in  the  first  instance, 
was  not  called  upon. 

Pollock,  C.  B. — No  rule  ought  to  be  granted.  This  is 
an  application  to  set  the  defendant  at  liberty  from  the 
custody  of  the  sheriff  of  Carnarvon,  the  plaintiff  having 
died  on  the  12th  of  October,  the  warrant  having  issued  on 
the  13th,  and  the  arrest  being  made  on  the  14th.  I  am  of 
opinion  that  the  defendant  is  not  entitled  to  be  discharged. 
It  appears,  firom  the  case  of  Cleve  v.  Veer  (a),  that  so  far 
back  as  the  reign  of  Charles  1,  Crohe,  J.,  thus  laid  down 
the  law:  ^^ There  is  a  difference  betwixt  a  judicial  writ 
after  judgment  to  do  execution,  and  a  writ  original ;  for  the 
writ  judicial  to  m^ike  execution  shall  not  abate,  nor  is 
abateable  by  the  death  of  him  who  sues  it;  as  it  is  the 
common  course  if  a  capias  ad  satisfaciendum  or  a  fieri  facias 
yia)  Cro.  Car.  457.. 
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1846.       upon  judgment  issueth^  the  sheriff  shall  execute  it  although 
"^,g       the  party  who  sued  it  died  before  the  return  of  the  writ; 
^  ^'  and  though  the  death  be  before  or  after  the  execution^ 

if  it  be  after  the  teste  of  the  writ  it  is  well  enough.  Ab 
where  a  capias  ad  satisfaciendum  is  sued,  and  the  party 
taken  before  or  after  the  death  of  him  who  sued  it,  and 
before  the  day  of  the  return ;  or  if  a  fim  facias  be  awarded, 
and  the  money  levied  by  the  sheriff,  and  the  pluntiff  dies 
before  the  day  of  the  return  of  the  writ,  yet  the  executor 
or  his  administrator  shall  have  the  benefit,  and  is  to  have 
the  money ;  and  it  is  no  return  for  the  sheriff  to  say,  that 
the  plaintiff  is  dead,  and  therefixe  he  did  not  execute  it." 
I  believe  that  ever  since  that  time  the  administration  of 
justice  has  proceeded  upon  that  principle,  and  that  the 
dictum  of  Croke,  J.,  has  been  acted  upon  in  hundreds  of 
cases.  With  respect  to  the  inconvenience  and  hardship 
which  has  been  suggested  of  keeping  a  party  in  custody 
after  the  death  of  the  plaintiff,  and  when  there  is  no  peison 
to  whom  the  money  can  be  paid,  it  appears  to  me  that  an 
equal  inconvenience  and  hardship  would  result  fit>m  a 
contrary  construction,  in  the  case  of  a  plaintiff  dying  imme- 
diately after  the  arrest  With  respect  to  the  dictum  of 
Croke,  J.,  it  is  true  that  in  the  case  where  it  is  found,  it  is 
used  only  for  the  purpose  of  analogy,  but  at  the  same  time 
it  is  stated  as  a  point  too  clear  to  be  doubted,  and  though 
the  rest  of  the  Court  do  not  agree  with  Crake,  J.,  in 
extending  the  doctrine  to  some  other  cases,  they  assign 
their  reasons  for  so  doing  without  disputing  the  doctrine 
itself. 

Pabke,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  there  is  no  distinction  in  cases  where  the  plaintiff 
dies,  whether  the  writ  be  against  the  goods  or  against  the 
person  of  the  defendant  With  respect  to  a  fieri  fiudas  the 
law  is  perfectly  clear.  The  mandatory  part  of  that  writ 
directs  the  sheriff  to  seize  the  goods  and  chattels  of  the 
defendant ;  and  whatever  goods  and  chattels  he  had  at  the 


GsuFFrru. 
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time  of  the  teste  of  the  ynrit,  or  which  may  have  come  to  \M6' 
his  poesession  before  the  zetmm  of  it,  may  be  seised  in  the  ^J^Jj^ 
hands  of  his  execotors,  except  so  far  as  the  Statute  of 
Frauds  may  have  effected  an  alteration  in  fitvour  of  pur- 
chasers. Mr.  Martin  has  not  cited  any  authority  to  shew, 
that  if  a  fieri  iacias  be  issued  by  a  party,  who  dies  before  it 
is  executed,  the  eflScacy  of  the  writ  ceases  with  his  death; 
and  I  am  at  a  loss  to  see  any  difference  in  principle 
between  that  case  and  a  writ  of  ca.  sa.  Neither  is  there 
any  authority  to  prove,  that  if  a  plaintiff  die,  the  sheriff 
would  be  a  trespasser  for  arresting  the  defendant;  but  on 
the  contrary  the  judgment  of  Croke,  J.,  which  appears  to 
me  foimded  on  reason,  has  been  hitherto  undisputed. 
There  is  a  case  which  has  not  been  referred  to  in  the 
argument,  Thoraughgooi^  catey  reported  in  Noy^  73,  thus : 
''  A.  recovered  in  debt,  and  had  execution  against  B.  The 
defendant  B.  dies,  and  the  sheriff  levies  the  money  on 
the  executors  of  B.  And  by  the  Court  that  was  nought 
For  the  writ  '9n»  fieri  facias  de  bams  et  catdlHs  B.,  which 
cannot  be  after  his  death."  I  should  observe,  that  in  that 
case  the  teste  of  the  writ  must  have  been  after  the  death  of 
the  defendant  The  report  proceeds:  *'But  on  the  other 
part,  if  after  execution  awarded  the  plaintiff  dies:  Tet  by 
the  CSourt  the  sheriff  may  levy  die  money.  And  if  he  makes 
no  executors,  nor  administrators  as  yet  made,  the  money 
shall  be  brought  into  Court,  and  there  deposited  until,  &c/^ 
The  death  of  the  plaintiff,  therefore,  makes  no  difference, 
and  the  case  is  the  same  whether  the  mandate  of  the  writ 
be  to  seize  the  goods  or  the  person  of  the  defendant;  for 
the  same  principle  will  apply  to  both,  namely,  that  a 
judicial  writ  once  regularly  issued  must  go  on  until  it  is 
countermanded.  Here  the  mandate  of  the  writ  is  to  take 
the  person  of  the  defendant,  and  the  sheriff  is  bound  to  do 
that  whether  the  plaintiff  be  dead  or  alive.  The  sheriff 
therefore  cannot  be  a  trespasser,  even  though  be  has  notice 
of  the  death  of  the  plamtiff,  because  he  only  obeys  the 
mandate  of  the  writ 
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1846.  ^  Aldebson,  B. — I  am  of  the  same  opinion.  It  is  better 
to  stand  on  the  general  rule  than  to  assign  any  particnlar 
reason  for  that  which  has  been  laid  down  and  acted  upon 
as  a  general  rule  ever  since  the  reign  of  Charles  L  Tn 
seeking  to  discover  reasons  for  an  old  rule,  it  often  happens 
that  the  reason  is  mistaken  for  the  rule  itself.  Thus  in  the 
case  cited  from  Crohe^  Charles  {a)  ^  certain  reasons  were 
given  why  a  fieri  facias  should  continue  in  force,  notwith- 
standing the  death  of  the  plaintiff,  fit>m' which  Mr.  Martin 
wishes  to  infer,  that  as  the  same  reasons  do  not  apply  to 
a  ca.  sa.,  the  same  rule  cannot  apply  to  it  Perhaps, 
however,  the  reasons  for  the  practice,  although  applicable 
multo  fortiori,  to  the  case  of  a  fi.  &.,  may  also  be  applicable 
to  a  ca.  sa. 

BoLFE,  B. — ^I  am  of  the  same  opinion,  and  only  wish  to 
say  a  few  words  as  to  the  observation  of  Mr.  Martiny  that 
the  dictum  of  Crohe,  J.,  was  extra  judicial,  and  in  opposition 
to  the  opinion  of  the  rest  of  the  Court  If  we  lodk  at  the 
case,  we  shall  find  that  the  dictum  in  question  is  neither 
necessarily  nor  naturally  at  variance  with  the  decisions  of 
the  other  Judges.  It  was  the  case  of  a  recognizance  in  the 
nature  of  a  statute  staple,  upon  which  the  executrix  of  the 
conusee  had  sued  out  an  extent  and  died  before  the  return 
of  the  writ  The  sheriff  took  an  inquisition,  and  delivered 
the  lands  to  the  administrator  de  bonis  non  of  the  conusee, 
and  the  question  was,  whether  in  an  action  of  ejectment 
the  administrator  had  title  as  against  the  lessee  of  the 
conusor.  The  majority  of  the  Court  thought  the  inquisition 
void,  and,  consequently,  that  the  plaintiff  was  entitled  to 
recover.  They  said,  that  by  the  conusee's  death,  "  the  writ 
of  extent  is  abated  in  facto,  and  that  the  sheriff  hath  not  any 
authority  to  extend  the  lands :  for  the  writ  is,  that  he  shall 
extend  and  seize  into  the  King's  hands,  ut  ei  liberemus ;  and 
when  he  is  dead,  there  is  not  any  warrant  to  deliver  them 
to  his  executor  or  administrator;  for  it  is  particular  ut  ei 
''(a)  Ckve  v.  Veer,  Cro.  Car.  467. 


— V ' 

Ellis 
Griffith. 
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liberemns,  and  he  is  not  to  deliver  it  to  any  other."  Crohe^  J.,  1 846. 
however,  did  not  agree  to  that,  and  in  one  part  of  his  judg-  ^ 
ment  he  says,  '*  although  an  inquisition  be  after  the  death 
of  the  conosee,  yet  it  is  as  good  as  if  it  had  been  in  his 
life ;  for  the  sheriff  may  not  take  notice  of  the  death  of  the 
conusee,  but  he  ought  to  return  how  he  served  the  writ ; 
and  if  he  return  that  the  conusee  is  dead,  he  shall  be 
amerced,  as  10  Hen.  4,  pL  5  and  7,  and  32  Hen.  6,  pi.  28, 
are."  So  here  the  sheriff  need  not  take  notice  of  the 
pluntiff's  death,  and,  if  he  did  so,  he  might  be  amerced. 

Rule  refused  (a). 

(a)  In  Todd  v.  Wright^  (Bail  custody,  where  the  plaintiff,  who 
Court,  East. Term,  1847),£rfe,  J.,  was  the  public  officer  of  a  bank- 
refused  a  similar  application  to  ing  company,  had  died  before  the 
dischaige  the  defendant  out  of  ezecution  of  the  ca.  sa. 


Black  v.  Lows. 

MrKENTICE  moved  to  make  a  Judge's  order  for  the  a  motion  to 
payment  of  costs  a  rule  of  Court,  and  also  that  the  plaintiff  ^^^''^f*^®? 
pay  the  costs  of  the  application.     The  only  question  was,  Court,  and  for 
whether  the  rule  ought  to  be  absolute  in  the  first  instance,  wpiication,  is 
or  merely  a  rule  to  shew  cause.  By  Reg.  Gen.,  Trin.  Term,  fc^tocj* 
3  Vict  *'  it  was  resolved  by  the  Judges,  that  when  a  Judge's  ^v™^°P®" 
order  is  made  a  rule  of  Court,  it  shall  be  a  part  of  the  rule  required  by 
of  Court,  that  the  costs  of  making  the  order  a  rule  of  Court  xrin.  Tenn, 
shall  be  paid  by  the  party  against  whom  the  order  is  made :  ^    *^' 
provided  an  affidavit  be  made  and  filed,  that  the  order  has 
been  served  on  the  party,  or  his  attorney,  and  disobeyed"  (a). 
In  the  present  case  there  was  an  affidavit  to  that  effect  The 
practice  in  this  Court  has  been  to  grant  a  rule  absolute  in 
the  first  instance;  Thompson  v.  BiUing  {b)\  but  in  the  case 

yXa)  6  M.  &  W.  602;  S.  R.  1  M.  &  G.  278. 
^{p)  11  M.  &  W.  361  ;  S.  C.  2  Dowl.  824.  N.  S. 
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1846.       of  S^ificer  V.  B^md  (a),  Mr.  Justice  fFiffhiman,  upon  a  mmilar 

Black        application,  thought  the  party  entitled  to  a  rule  nisi  only,  as 

jj^^        the  other  side  might  have  some  cause  to  shew  against  the 

allowance  of  the  costs  of  the  motion.    It  does  not  appear, 

however,  that  the  attention  of  the  learned  Judge  was  called 

to  the  rule  in  question. 

Parke,  B. — It  is  quite  a  matter  of  course  to  make  a 
Judge's  order  a  rule  of  Court  in  the  foUowing  Term,  but  if 
the  party  seeks  to  have  the  costs  of  making  that  order  anile 
of  Court,  he  must  come  prepared  with  the  affidavit  required 
by  the  rule  of  Trin.  Term,  3  Vict  That  having  been  done 
in  the  present  case,  the  rule  will  be  absolute  in  the  first 
instance. 

PoLLooK,  C.  £.,  and  Alpebson,  B.,  ooncuned. 

Rule  absolute. 

r    ra)  3  Dowl.  956,  N.  8. 


a/j.//  fM^K/. 


Price  and  Another,  Eixecutors  of  John  Price,  deceased, 
V.  WooDHonsB  and  Another. 


De  injiirift  is      XRESPASS.     The  second  count  alleged  that  the   de- 
cation  tot '     fendants,  on,  &c,  with  force  and  arms,  &c,  broke  and 
jW^f^nr^M^  entered  a  certain  close  and  building  of  the  plaintifis,  as 
lordofamanor,  guch  ezecutors  of  John  Price,  deceased,  being  parcel  of  a 
the  best  beait    farm  there,  called  Hergest  Court  Farm,  in  the  occupation  of 
**  ^      ^         the  plaintifis,  as  such  executors,  and  known  as  and  called 
the  Hold  or  Ham  Yard  there,  and  a  certain  stable  there, 
and  stayed  and  continued  therein  for  a  long  space  of  time, 
&c,  and  then  seized  and  took  certain  chattels  of  the  plain- 
tifis, as  such  executors,  to  wit,  two  horses  of  great  value, 
&C.,  and  kept  forcible  possession  thereoiQ  until  the  plaintifis. 
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as  sach  execoton,  in  order  to  regain  poasesnon  thereof,        IM6. 
were  forced  and  obliged  to  pay  the  sum  of  SOL,  85c.  Pwce 

Fifth  plea  to  second  count  As  to  breaking  and  entering  ^^  Another 
the  said  close  and  buildings,  and  continuing  therein,  and  Woodhodsi 
selling  and  taking  parcel  of  the  said  goods,  to  wit,  one 
horse,  and  carrying  away,  and  keeping  and  detaining  the 
same,  the  defendants  say,  that  before  and  at  the  time  of  the 
death  of  the  said  J.  Price,  and  before  the  said  time  when, 
&C.,  one  J.  B.  was,  and  still  is  lord  of  the  manor  of  E,  H., 
in  the  county  of  H.,  and  that  the  said  J.  Price,  before  and 
at  the  time  of  his  death,  was  seised  in  his  demesne  as  of 
fee,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  of  and  in  a  certain  customary  tenement,  then 
and  stiU  being  parcel  of  the  said  manor,  demised  and  de* 
nuseable  by  copy  of  the  Court  Bolls  of  the  said  manor, 
to  wit,  of  a  certain  tenement,  consisting  of  divers,  to  wit, 
three  acres  of  arable  land,  formerly  held  with  a  certain 
messuage  and  garden,  called  and  known  as  the  Upper 
House,  which  said  tenement  was  and  is  situate  in  the  parish 
of  K.  in  the  county  aforesfud,  and  within  the  manor  afore- 
said: that  within  the  said  manor  there  now  is,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
continually  hath  been,  an  ancient  custom,  there  used  and 
approved,  that  the  lord  of  the  said  manor  hath  seized  and 
taken,  and  been  accustomed  to  seize  and  take,  and  still 
ought  to  seize  and  take,  upon  and  after  the  death  of  every 
tenant  dying  seised  in  his  demesne  as  of  fee  of  any  cus- 
tomary tenement,  within  the  same  manor  held  of  and  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
demised  and  demiseable  as  aforesaid,  in  respect  of  such 
tenement,  whereof  such  tenant  hath  died  so  seised,  the 
best  beast  which  was  of  the  said  tenant,  at  the  time  of  his 
death,  as  and  for  and  in  the  name  of  a  heriot  custom ;  that 
before  the  said  time,  when,  &c.,  the  said  J.  Price,  so  being 
tenant  of  the  said  tenement  as  aforesaid,  died  so  seised  thereof 
as  aforesaid;  whereupoiv, afterwards,  to  wit, at  the  said  time 
when,  &c.,  the  defendants,  as  the  servants  of  the  said  J.  W., 
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and  Another. 


1846.  so  then  being  lord  of  the  manor,  as  aforesaid,  and  by  his' 
Price  command,  broke  and  entered  the  said  close,  for  the  purpose 
and  Another  of  Seizing  and  taking  the  best  beast,  which  was  of  the  said 
W00DH0U8E  J.  Price,  deceased,  at  the  time  of  his  death,  as  and  for  a 
heriot  custom,  in  respect  of  such  tenement,  as  aforesaid, 
whereof  the  said  J.  Price  died  so  seised  as  aforesaid ;  and 
then  continued  thereon  for  that  purpose,  for  a  short  time, 
to  wit,  for  such  time  as  was  necessary  for  choosing,  seizing, 
and  taking  the  said  beast,  and  no  longer ;  and  thereupon 
then  also,  to  wit,  at  the  said  time,  when,  &c.,  as  the  servants 
of  the  said  J.  W.,  and  by  his  command,  seized  and  took  a 
certain  horse,  being  one  of  the  said  horses  in  the  said 
second  count  mentioned,  the  said  horse  then  being  a  beast 
which  was  of  the  said  J.  Price,  deceased,  at  the  time  of  his 
death,  and  carried  away  and  detained  the  same,  as  and  for 
and  in  the  name  of  a  heriot  custom,  for  and  in  respect  of 
the  said  tenement  aforesaid,  whereof  the  said  J.  Price  died 
so  seised  as  aforesaid,  for  the  cause  aforesaid,  as  they  law- 
fully might,  &c.     Verification. 

The  sixth  plea  was  similar ;  alleging  that  J.  Price  died 
seised  of  another  customary  tenement,  called  Floodgates 
Bridge,  in  the  same  manor  and  parish,  and  held  of  the  same 
manor,  and  justified  the  taking  of  the  other  horse  as  a  heriot 
custom  in  respect  of  the  other  tenement 

The  replication  to  the  fifth  plea  traversed  the  custom, 
and  also  new  assigned  that  the  defendants,  at  the  said  time 
and  place,  when  and  where,  &c.,  seized  and  took  the  residue, 
of  the  said  goods  of  the  plaintifis,  as  such  executors,  in  that 
count  mentioned,  of  the  nature  therein  alleged,  to  wit,  the 
other  of  the  said  two  horses  therein  mentioned,  such  other 
then  being  diflferent  fi*om  the  said  horse  in  the  fifth  plea 
mentioned,  and  then  with  force  and  arms  unlawfully  carried 
away  the  same,  and  kept  and  detained  forcible  possession 
thereof,  during  the  time  in  that  behalf  mentioned,  which 
same  trespasses,  so  newly  assigned,  are  other  and  different 
trespasses  than  the  said  trespasses  in  the  said  fifth  plea 
mentioned  and  therein  attempted  to  be  justified. 
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There  was  a  similar  replication,  and  new  assignment  to 
the  sixth  plea. 

The  plea  in  bar  to  the  new  assignment  to  the  fifth  plea, 
justified  the  taking  in  respect  of  the  tenement  called  Flood- 
gates Bridge,  in  the  same  way  as  the  sixth  original  plea. 

The  plea  in  bar  to  the  new  assignment  to  the  sixth  plea, 
justified  in  like  manner  the  taking  in  respect  of  the  tene* 
ment  called  Upper  House,  as  in  the  fifth  original  plea. 

Replication  to  pleas  to  new  assignment.  And  as  to  the 
several  pleas  of  the  defendants,  by  them  above  pleaded  to 
the  said  trespasses,  above  newly  assigned,  the  plaintiffs 
admitting  that  the  said  J.  W.  was  lord,  and  that  the  said 
J.  Price  was  and  died  seised,  as  in  those  pleas  respectively 
mentioned,  say,  that  the  defendants,  of  their  own  wrong, 
and  without  the  residue  of  the  said  cause  by  them  in  their 
said  last  mentioned  pleas  severally  and  respectively  above 
alleged,  committed  the  trespasses  above  newly  assigned, 
modo  et  form&.     Conclusion  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion attempts  to  put  in  issue  several  material  and  travers- 
able allegations,  and  is  multi&rious;  that  the  defendants, 
by  their  said  pleas  respectively,  claim  an  interest  in  and 
title  to  the  subject-matter  of  the  alleged  trespass,  antecedent 
to  the  committing  of  the  trespasses  themselves,  and  that  the 
replication  de  injiu*ia  suk  propria  is  inapplicable  to  such  a 
plea.     Joinder  in  demurrer. 


1846. 

^ V ' 

Price 
and  Another 

9. 
WOODHOUSE 

and  Aaother. 


Huffk  mil,  in  support  of  the  demurrer.  The  replication 
de  injuria  is  inapplicable,  first,  because  the  property  in 
die  heriot  vested  in  the  lord,  upon  the  death  of  the  tenant ; 
so  that  there  was  a  title  in  the  lord  antecedent  to  the 
seizure;  Scriven  on  Copyholds,  371,  4th  ed. ;  Brooke's 
Abridg.  tit.  ''  Hariour  7,  11;  38  Ed.  3,  7;  Kitch.  lit 
'^Haniotr  pp-  268,  9,  5th  ed.;  Woodland  v.  Mantel  {a) \ 
OJbom  V.   Steward  (b) ;    Abington  v.   Lipscomb  (c).      In 

(fl)  Plowd.  94.  /(c)  1  a  B.  17^1  S.  C.  1  G. 

{h)  3  Mod.  230.  &  D.  230. 

VOL.    IV.  U  D.   &   L. 
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1846.  the  case  of  Selby  v.  Bardons  (a),  Parke^  J.,  in  delivering 
^^^J^^  judgment,  says,  "  Lord  Coke  says,  after  laying  down  these 
and  Another  three  rules,  that  the  general  plea  de  injuria,  &c.  is  properly 
WooDuoofiE  when  the  defendant's  plea  doth  consist  merely  upon  matter 
an  no  ew.  ^f  excusc,  and  of  no  matter  of  interest  whatever.  By  tljis 
I  understand  him  to  mean  an  interest  in  the  realty,  or  an 
interest  in,  or  title  to  chattels,  averred  in  the  plea,  and  existing 
prior  to,  and  independently  of  the  act  complained  of,  which 
interest  or  title  would  be  in  issue  on  the  general  repKcatian  ; 
and  I  take  the  principle  of  the  rule  to  be,  that  such  alleged 
interest  or  title,  shall  be  specially  traversed,  and  not  involved 
in  a  general  issue.*'  Here  the  replication  clearly  puts  in 
issue  the  interest  of  the  lord,  which  existed  from  the  time 
of  the  death  of  the  tenant  The  exception  to  the  general 
rule  laid  down  in  Crogatis  case  (6),  applies  equally  to  an 
interest  in  goods  or  in  land ;  Bardons  v.  SeJby  (c).  Secondly, 
the  replication  is  bad  because  the  plea  shews  an  authority 
derived  from  the  plaintiffs'  testator,  who  consented  to 
become  tenant  to  the  defendant  by  copy  of  Court  Roll. 
The  third  resolution  in  Crogat^s  case,  is  "that  when  by 
the  defendant's  plea  any  authority  or  power  is  mediately 
or  immediately  derived  from  the  plaintiff,  there,  although 
no  interest  be  claimed,  the  plaintiff  ought  to  answer  it, 
and  shall  not  reply  generally  de  injuria  sud  propridJ* 
"  And,"  it  is  also  added,  "  the  same  law  of  an  authority 
given  by  the  law,"  The  reason  of  that  rule  is  given  in 
Salter  v.  Purctiell (d),  namely,  that  "where  facts  are 
pleaded  which  lie  equally  in  the  knowledge  of  the  plaintiff 
and  the  defendant,  such  as  an  authority  or  license  given 
by  the  plaintiff,  there  is  no  reason  for  compelling  the  de- 
fendant to  prove  them,  unless  the  plaintiff  thinks  proper 
to  deny  them  by  a  special  traverse.  And  the  same  reason 
will  explain  a  similar  exception  from  the  general  rule, 
where  the  defendant  claims  in  his  plea  any  interest  in  or 

(o)  3  B.  &  Ad.  13.  Scott,  280 ;  1  C.  &  M.  500. 

(b)  8  Rep.  66,  b.  ^Id)  1  Q.  B.  220;  S.  C.  1  G.  & 

(c)  9  Bing.  759 ;  S.  C.  3  M.  &      D.  693. 
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out  of  land;  for  each  interest  must  have  been  granted 
originally  cither  by  the  plaintiff  himself  or  those  to  whom 
he  is  privy  in  estate."  That  resolution  was  recognised  and 
adopted  in  Bowler  v.  Ntchols&n  (a),  and  Mibter  v,  Myers  (3). 
The  only  difference,  in  the  present  case,  is,  that  tlie  plain- 
tifis  are  the  executors  of  the  party  from  whom  the  authority 
emanated.  [Alderson,  B. — The  terms  of  the  third  resolu- 
tion in  Crogate^s  case,  arc,  **  authority  or  power  mediately 
or  immediately  derived  from  the  plaintiff,"  not  saying  **  or 
those  through  whom  he  claims.''  It  however  proceeds, 
'*  the  same  law  of  an  authority  given  by  the  law ;  as  to  view 
waste,  Ac."  Parke,  B. — One  of  the  cases  cited  for  the  last 
proposition  is  the  Year  Book,  12  Edw.  4,  10,  but  there  the 
issue  involved  the  disseisin  of  the  lessor.]  In  this  case  the 
plaintifis  have  no  authority,  but  that  derived  from  their 
testator,  so  that  the  same  rule  of  law  will  apply« 


1846. 

* V ' 

Prick 
and  Another 

V. 
WOODHOUSB 

and  Another. 


Keating,  contr^.  The  pleas  do  not  aver  '^  such  matter 
of  interest,"  as  to  bring  the  case  within  the  second  resolu- 
tion in  Crogate's  case.  In  Com.  Dig.  tit.  ^' Pleader,"^  (F 19), 
it  is  said,  that  ^'de  son  tort  demesne  generally  is  a  good 
replication  in  trespass,  if  the  defendant  justifies  the  taking 
of  a  heriot."  The  authority  there  cited,  is  Bro.  Abr.  tit* 
**De  son  tort^  5,  10,  which  refers  to  the  Year  Books,  44 
Edw.  3,  13 ;  38  Edw.  3,  7.  The  latter  case,  which  is 
precisely  similar  to  the  present,  is  thus  stated  in  Brooke^ 
'^Trespass  for  a  horse  taken;  the  defendant  justifies  by 
this,  that  T.  held  of  him  by  heriot  service,  to  render  the 
best  beast  at  the  time  of  his  death,  and  the  plaintiff  as 
executor,  had  the  horse,  which  was  the  best  beast,  and  the 
defendant  took  this  for  a  heriot ;  and  the  plaintiff  says,  that 
of  his  own  wrong  he  took,  ftc."  There  the  lord  seized, 
though  he  might  have  distrained.  Indeed  it  would  seem 
from  the  case  of  Abington  v.  Lipscomb  (c),  that  the  lord  must 

•^fl)  12  A. &  E.  341 ;  S.  C,  4  R     /\c)  1  Q.  B.  776;  S.  C.  1  G.  & 
fr  D.  16.  D.  230. 

(6)  a  B.  Hil.  Term,  1846. 
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seize  for  heriot  service ;  because,  until  he  has  elected  which 
best  beast  he  will  take,  he  has  no  property  in  any,  which 
and  Anothv  would  enable  him  to  maintain  trover.  [Parket  B. — It  is  very 
WooDHoiTSK  difficult  for  the  defendants,  to  get  over  the  cases  in  Brcok^^ 
*"  ^*    Abridgment;  they  had  better  amend*] 


Huffh  Hill  consented  to  amend. 


Per  Cubiabc. 


Leave  to  amend  accordingly. 


yo .  //  ».yffr^  TccKEB  V.  Babnbslby. 

J.  HIS  was  an  action  by  indorsee  against  maker  of  a 
promissory  note,  payable  to  one  Flower,  and  by  him 
indorsed  to  the  plaintiff. 

The  defendant  pleaded,  sixthly,  that  the  note  was  made 
for  the  accommodation  of  Flower,  and  without  value,  and 
that  it  was  indorsed  by  him  to  the  plaintiff  without  value, 
add  in  order  that  he  might  hold  it  on  behalf  of  Flower,  and 
sue  upon  it  for  his  benefit,  and  that  the  plaintiff  sued 
accordingly. 

Replication  de  injuria. 

The  defendant,  who  was  under  terms  of  pleading  issuably, 
rejoining  gratis,  and  taking  short  notice  of  trial,  delivered 
rejoinders  to  the  other  replications,  but  demurred  specially 
to  the  replication  de  injuria,  on  the  grounds  that  the  plea 
relied  upon  an  agreement  between  Flower  and  the  plaintiff, 
which,  as  the  plaintiff  was  a  party  to  it,  and  as  it  lay  as 
much  within  his  knowledge  as  in  that  of  the  defendant,  the 
replication  ought  to  have  specifically  denied ;  also  that  a 
material  portion  of  the  plea  was  in  the  negative,  and  was 
improperly  put  in  issue  by  the  replication,  which  alleged 
that  the  defendant,  of  his  own  wrong,  and  without  the 


Where  a  de- 
moirer  dearly 
frivolous  wai 
pleaded  to 
one  of  several 
replications  by 
a  defendant, 
who  was 
under  terms 
of  pleading 
issuably,  &c., 
the  Court  save 
the  plaintif 
leave  to  sign 
judgment  on 
the  whole 
record  as  for 
want  of  a  plea; 
unless  the 
defendant 
consented  to 
strike  out  the 
pleadings 
ending  with 
the  demurrer, 
and  pay  the 
costs  of  the 
application 
and  of  pre- 
paring for  the 
trial,  which 
had  been  lost, 
and  t^e  short 
notice  of  trial. 


V, 

BABNE0LEY. 
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causes  alleged,  neglected  to  pay  the  note,  and  thereby        1846. 
contahied  a  negative  answjer  to  a  negative.  Tccii* 

The  plaintiff  having  been  prevented  fix>m  proceeding  to 
trial,  obtained  the  present  rale,  which  called  on  the  de- 
fendant to  shew  cause  why  the  demurrer  should  not  be  set 
aside  as  fiivolous,  and  the  plaintiff  be  at  liberty  to  sign 
jadgment  as  for  want  of  a  plea* 

Atpland  shewed  cause.   The  case  of  Stdter  v.  PitrcheU  {a) 
is  an  authority  to  shew  that  the  replication  is  bad  on  the 
ground  first  assigned.     There  Tindal^  C.  J.,  in  adverting 
to  cases  in  which  the  replication  de  injuria  is  inapplicable, 
sajs,  ^^And  the  exception  to  the  rule,  so  far  from  being 
arbitrary,  appears  to  be   founded  in  good  sense.     For, 
although  the  plaintiff  may  be  well  allowed  by  his  general 
replication  to  put  in  issue  and  to  compel  the  defendant  t» 
prove  all  the  fisusts  which  constitute  his  defence,  when  they 
lie  in  his,  the  defendant's,  exclusive  knowledge,  yet,  where 
&cts  are  pleaded  which  lie  equally  in  the  knowledge  of  the 
plaintiff  and  the  defendant,  such  as  an  authority  or  license 
given  by  the  plaintiff,  there  is  no  reason  for  compelling  the 
defendant  to  prove  them,  unless  the  plaintiff  thinks  proper 
to  deny  them  by  a  special  traverse."     With  respect  to  the 
second  objection  to  the  replication,  the  case  of  Hodgson  v. 
The  EoMt  India  Company  [b)^  shews  that  negative  matter 
cannot  be  answered  by  another  negative.     [Parhe^  B. — 
The  case  of  Herbert  v.  Sayer  {e)  is  in  point    The  demurrer 
is  clearly  frivolous.]     Assuming  it  to  be  so,  the  plaintiff  is 
not  entitled  to  sign  judgment  on  the  whole  record,  but 
merely  on  the  sixth  plea,  leaving  the  other  issues  to  be 
disposed  of  in  the  ordinary  way.     It  is  the  same  in  effect 
as  if  the  Court  had  given  judgment  for  the  plaintiff  after 
hearing  the  demurrer  argued.     The  rule  of  Hilary  Term, 
4  Wm.  4,  693,  r.  2,  orders,  that  ^  in  the  margin  of  every 

/(«)  1  ft.  B.  209;  S.  C.  1  G.  &      •^c)  Ante,  vol.  2,  p.  49;  8.  C. 
D.  693.  .5  ft.  B.  965;  1  D.  &  M.  723. 

{h)  8  T.  R.  278. 
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1846.  demurrer,  before  it  is  signed  by  counsel,  some  matter  of  law 
Tucker  intended  to  be  argued  shall  be  stated,  and  if  any  demurrer 
shall  be  delivered  without  such  statement,  or  with  a  frivolous 
statement,  it  may  be  set  aside  as  irregular  by  the  Court  or 
a  Judge,  and  leave  may  be  given  to  sign  judgment  as  for 
want  of  a  plea.''  That  rule  in  terms  refers  only  to  the  case 
of  a  demurrer  to  a  declaration,  and  if  it  be  applied  to  a 
demurrer  to  a  replication,  the  judgment  must  be  limited  to 
the  particular  pleading  which  gave  rise  to  the  demurrer. 

Grayy  in  support  of  the  rule.  As  the  demurrer  is  clearly 
frivolous,  and  merely  pleaded  for  the  purpose  of  delay,  the 
plaintiff  is  entitled  to  judgment  on  the  whole  record.  The 
rule  of  Court  provides  that  leave  may  be  given  to  sign 
judgment  as  for  want  of  a  plea^  not  for  want  of  a  rejoinder. 
The  plaintiff  may  therefore  pass  over  all  the  previous 
pleadings  as  if  they  had  never  been  on  the  record.  If  the 
defendant  left  any  one  of  the  plaintiff's  replications  un- 
answered, it  would  be  like  a  discontinuance  on  the  part  of 
a  plaintiff,  and  would,  in  the  present  case,  entitle  the 
plaintiff  to  judgment  not  merely  on  the  demurrer,  but  on 
the  whole  record. 

Cur.  adv.  tndL 

Pollock,  C.  B. — We  think  this  rule  must  be  made 
absolute.  The  doubt  we  felt  as  to  the  power  of  setting 
aside  all  the  pleadings  has  been  removed,  and  we  think 
that  the  plaintiff  may  sign  judgment  generally  as  for  want 
of  a  plea, -unless  the  defendant  will  consent  to  the  following 
terms,  vi^.— rthat  the  pleadings  ending  in  the  demurrer  be 
struck  out,  the  defendant  paying  the  costs  of  the  application, 
and  of  preparing  for  the  trial  which  has  been  lost,  within 
four  days  after  taxation,  and  taking  short  notice  of  trial  for 
the  sittings  after  Term. 

Rule  accordingly  (a). 

(a)  This  case  was  decided  after  (hat  of  Talhot  v.  BMeley,  reported 

post,  p.  306. 
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mSrAMWELL  shewed  cause  against  a  rule  for  judgment  a  defcndmnt 
as  in  case  of  a  nonsuit     He  objected,  that  the  affidavit  in  ^^  ^^  J^ 
support  of  the  rule  was  improperly  entitled.    In  the  writ  of  ""^y°^  " 
summons  the  defendant  was  described  as  "  W.  W.  Kilpin,*'  Kilpin," 
and   he   had  entered  an   appearance  as  *^  William  Wells  appearance 

«  William 


f£' 


Kelpin,  sued  as  W.  W.  Kilpin.'*     The  affidavit  in  question  ^Ylli  Spin 

was  entitled  "  Edward  Lomax,  plaintiff,  and  William  Welb  S!?*.**^^^^- 

*  .         Kilpm.**    An 

Kilpin,  defendant;"  not  adding,  **8ued  as  W.  W.  Kilpin."  affidavit  in 

In  Symes  v.  Prosser  (a),  where  the  writ  of  summons  des-  roCfforjudg- 

cribed  the  defendant  as  "Frederick  C,  Prosser,"  an  affidavit  "t°V?j" 

'  case  of  a  non- 

swom  by  him  in  support  of  a  rule  for  setting  aside  the  •«>»,  entitled 
judgment  for  irregularity,  the  title  of  which  described  him  Lomax  plain, 
as  *«  Frederick  Coulston   Prosser,"  (his  real  name,)  was  \^y^  jilpS' 
held  irregular.     So  where  an  affidavit  was  entitled,  "Gea  ^^***^**-*'  ^ 
Shrimpton  v,    Wm.   Carter  the   elder,  sued  as  William 
Carter,**  the  action  being  by  **  George  Shrimpton  v.  William 
Carter,"  it  was  held,  that  the  affidavit  could  not  be  read; 
Shrimpton  v.  Carter  (by 

Per  Cuhiam. — We  think  there  is  nothing  in  the  objec- 
tion ;  the  title  of  the'  affidavit  sufficiently  designates  the 
cause  in  which  it  is  made. 

The  rule  was  discharged  on  a  peremptory  undertaking. 

/la)  Aide,  vol.  3,  p.  491 ;  S.  C.  16  M.  &  W.  151. 
{h)  3  Dowl.  648. 
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— V — 


t/o.//.'f>irhCM/^.  Smith  t>.  Wepdebbubne. 

In  this  case  an  appearance  had  beea  entered  by  the 
plaintiff  for  the  defendant  in  the  following  form : — 


A  pUintiff, 
suing  in  person, 
may  in  perttm 
onter  an  ap. 
pewance  for 
a  defendant, 
though  the 
Uniformity  of 
Process  Act 
eives  no  sudi 
romi  of  ap. 
pearanoe. 


*^  In  the  Exchequer  of  Pleas. 

John  EKoM  Smithy  Plaintifi; 

against 
Charles  Webster  fFedderbume,  Defendant. 
**John  EUas  Smith,  the  plaintiff,  appears  for  the  defendant, 
*sec,  Stat.*'' 


The  plaintiff  having  signed  judgment  by  defiiult, 

HurhUme  moved  for  a  rule  to  shew  cause  why  the 
appearance  and  subsequent  proceedings  should  not  be  set 
aside,  and  why  the  defendant  should  not  be  at  liberty  to 
enter  an  appearance.  The  Uniformity  of  Process  Act, 
(2  Wm.  4,  c.  39),  gives  no  authority  to  a  plaintiff  tn  person 
to  enter  an  appearance  for  a  defendant.  The  second  section 
of  that  statute  enacts,  "  that  the  mode  of  appearance  to 
every  such  writ,  or  under  the  authority  of  this  act  shall  be 
by  delivering  a  memorandum  in  writing  accordioig  to  the 
form  contained  in  the  said  schedule,  and  marked  No.  2,  such 
memorandum  to  be  delivered  to  such  ofBcer  or  person  as 
the  Court  out  of  which  the  process  issued  shall  direct,''  && 
The  schedule  then  gives  three  forms  of  entering  an  appear- 
ance ;  one  where  the  defendant  appears  in  person,  anodier 
where  he  appears  by  attorney,  and  the  remdning  third  form 
is — "  G.  H.,  attorney  for  the  plaintiff,  appears  for  the  de- 
fendant C.  D.,  according  to  the  statute."  In  the  present 
case  the  plaintiff  appeared  in  person  for  the  defendant,  but 
that  mode  of  appearance  is  not  authorized  by  the  statute. 
[JPolloeky  C.  B. — Suppose  a  plaintiff  has  no  attorney,  is  he 
to  go  to  the  expense  of  employing  one  for  the  sole  purpose 
of  entering  an  appearance  ?]     It  is  either  a  casus  omissus 
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in  the  statute,  or  the  Legislature  may  have  intended  to 
restrict  the  power  of  entering  an  appearance  for  the 
opposite  party,  to  persons  over  whom  the  Court  has  some 
control  It  has  been  frequently  held,  that  the  foroos  given 
by  the  Uniformity  of  Process  Act  must  be  strictly  followed. 
In  Warren  v.  L(me  (a),  where  the  appearance  omitted  the 
name  of  the  attorney,  it  was  held  that  the  plaintiff  might 
treat  it  as  a  nullity,  and  enter  an  appearance  for  the 
defendant.  There  fFUHamsy  J.,  says,  ^' Where  an  act  of 
Parliament  expressly  provides  that  a  thing  is  to  be  done  in 
a  given  form,  as  is  the  case  here,  and  the  schedule  must  be 
considered  as  incorporated  with  the  section  which  directs 
that  a  particular  form  shall  be  used,  the  statute,  I  think, 
must  be  strictly  pnisued"  An  appearance  entered  by  the 
plaintiff's  attorney  for  the  defendant,  which  omitted  the 
words  ^'according  to  the  statute,"  has  been  held  irregular; 
CodringUm  v.  Curkuris  {by 


1846. 


Pollock,  C.  B. — There  ought  to  be  no  mle.  The 
meaning  of  the  statute  is,  that  the  forms  given  by  the 
schedule  are  to  be  followed  in  all  cases  to  which  they  are 
applicable;  but  in  cases  to  which  they  do  not  apply,  you 
may  still  enter  an  ^pearance,  keeping  as  close  to  those 
forms  as  possible. 

Pabke,  B. — This  certainly  appears  to  be  a  casus  omissus, 
and  in  order  to  give  effect  to  the  statute,  we  ought  to  adopt 
the  forms  given  cy  pr^  The  16  th  section  enacts,  'Uhat 
all  such  proceedings  as  are  mentioned  in  any  writ,  notice, 
or  warning  issued  under  this  act,  shall  and  may  be  had  and 
taken  in  default  of  a  defendant's  appearance  or  putting  in 
special  bail,  as  the  case  may  be."  The  writ  of  summons 
directs  the  defendant  to  enter  an  appearance,  and  warns 
him,  that  in  default  of  his  so  doing,  the  plaintiff  may  cause 
an  appearance  to  be  entered  for  him,  and  proceed  thereon 


(a)  7  Dowl.  602. 


r  {jb)  9  Dowl.  968. 
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to  judgment  and  ezeeution.  That  is  a  general  profiaion, 
that  in  all  cases  where  a  writ  of  summons  has  been  served, 
the  plaintiff  may,  upon  the  defendant's  default,  enter  an 
appearance  for  him.  Consequently,  when  the  second  section 
says  that  the  appearance  is  to  be  entered  according  to 
certain  prescribed  forms,  it  means  that  it  most  be  so 
entered  in  cases  to  which  those  forms  apply.  Unless  we 
put  that  construction  on  the  act,  we  should  in  effect  repeal 
the  16th  section.  The  Legislature  could  never  have  in- 
tended that  a  plaintiff  who  sues  in  person  should  be  pat  to 
the  expense  of  employing  an  attorney  to  enter  an  appearance 
for  the  defendant.  Besides,  the  plaintiff  would  afterwards 
have  to  give  notice  that  he  had  ceased  to  sue  by  attorney, 
and  thenceforth  sued  in  person. 


Alderson,  B.,  concurred. 


Rule  refused. 


Jc-  ^^  9?trHr  /^f* 


RoSLtNO  V.  MUGGERIDGE. 


Assumpsit,  by  drawer  against  acceptor  of  two  bills  of 
exchange.  There  were  also  counts  for  goods  sold  and 
delivered,  and  for  money  due  on  an  account  stated. 

Pleas,  first  as  to  26/.  10«.  2^.,  parcel,  &c.,  that  the  plaintiff 
(night  not  to  maintain  his  action,  because  the  defendant  now 
brings  into  Court  the  sum  of  26£  10«.  2<f.,  ready  to  be  paid 
to  the  plaintiff.  And  the  defendant  says,  that  the  plaintiff 
hath  not  sustained  damage  to  a  greater  amount  than  the  said 

ing  the  plea  /.n*,        ^».  /.t  <•••!_ 

concludes  with  sum  of  26/.  10«.  2a.,  in  respect  of  the  causes  of  action  in  the 

a  prayer  of 
judgment  if 
theplaintiff  ought /Kr^^er  to  maintain  his  aforesaid  action. 

To  an  action  on  a  bill  of  exchange,  &&,  the  defendant  pleaded  that  it  was  agreed  between 
the  plaintiff  and  other  creditors  of  the  defendant,  that  a  sum  of  4«.  %d.  in  the  pound  should  be 
paid  by  the  defendant  to  the  plaintiff  and  the  other  creditors,  and  that  upon  receiving  the  money 
the  plaintiff  and  other  creditors  should  execute  a  release  of  their  debts :  that  a  release  was 
prepared  for  execution,  and  that  the  creditors,  except  the  plaintiff,  received  the  composition  and 
executed  the  release,  and  that  the  defendant  had  always  been  ready  and  willing  to  pay  the  plaintiff 
the  4«.  ^d.  in  the  pound  upon  the  plaintiff  executing  such  release :  SembU,  that  the  plea  was  bad . 
for  want  of  an  averment  that  the  defendant  tendered  a  release  to  the  plaintiff  for  execution. 


A  plea  of 
payment  of 
money  Into 
Court,  with  a 
commence^ 
mcnt  **tbat 
the  ulaintiff 
on^ht  not  to 
mamtain  his 
action,"  is  bad 
on  special 
demurrer, 
notwithstand- 
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introdnctory  part  of  this  plea  mentioned  ;  and  this  the        1846. 
defendant  is  ready  to  veriiy ;  wherefore  he  prays  jadgment       Robuno 
if  the  piaintiiF  ouffht  further  to  maintain  his  aforesaid  action  ^^      ^' 

^  .  ,  .  MUGGEBIDOE. 

thereof  against  him. 

Second  plea  to  the  residue  of  the  causes  of  action.  That 
after  the  accruing  of  those  causes  of  action,  the  defendant 
and  one  J.  M.,  who  was  jointly  liable  with  the  defendant, 
to  the  plaintiff,  in  respect  of  the  said  monies  and  causes  of 
action,  became  unable  to  pay  their  creditors  in  full,  and 
thereupon,  at  a  meeting  of  their  creditors,  which  was 
attended  by  the  plaintiff  and  other  creditors,  it  was  agreed 
by  the  defendant  and  J.  M.,  and  their  creditors,  by  a  memo- 
randum in  writing,  signed  by  the  plaintiff,  and  by  the 
creditor^  that  a  sum  of  4«.  6d.  in  the  pound,  upon  their 
respective  debts  should  be  paid  by  the  defendant  and  J.  M. 
to  the  plaintiff  and  the  other  creditors;  that  the  defend- 
ant and  J.  M.  should  give  their  acceptances  to  the  plaintiff, 
and  their  other  creditors,  for  the  further  sum  of  6s,  in  the 
pound,  upon  their  respective  debts;  that  upon  receiving 
the  said  money  and  acceptances,  the  plaintiff  and  other 
creditors  should  execute  to  them  a  general  release  of  all 
their  debts ;  that  a  deed  of  release  was  duly  prepared  for 
execution  by  the  said  creditors,  and  the  said  creditors 
(except  the  plaintiff),  received  the  said  composition,  and 
executed  the  release ;  that  the  defendant  hath  always,  from 
the  time  of  the  making  of  the  sidd  composition  agreement, 
hitherto  been  ready  and  willing  to  pay  the  plaintiff  the  said 
sum  of  4s.  6<L  in  the  pound,  in  money,  upon  his  said  debt, 
and  also  to  give  him  such  acceptance  as  aforesaid,  or  to  pay 
him  the  said  last  mentioned  sum  in  money,  upon  the  plain- 
tiff executing  such  release  as  aforesaid,  whereof  the  plaintiff 
had  notice,  and  was  requested  by  the  defendant  to  accept 
the  said  composition,  and  execute  the  said  deed ;  but  the 
plaintiff  refused  to  accept  the  said  composition  or  execute 
the  said  deed,  and  brought  this  suit  in  fraud  and  violation 
thereof,  in  order  to  recover  the  full  amount  of  his  said 
alleged  debt.     Vcrificatioo. 
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tB46.  S{)ecial  demurrer  to  the  6i8t  plea,  asgigning  for  cmise, 

RosLiwG      ^^^  '^  ^^  pleaded  in  bar  of  the  action  generally,  instead 
^-  of  in  further  maintenance  of  the  action* 

MUGGERIDGE* 

Special  demurrer  to  second  plea,  ass^^ning  for  causes^ 
(amongst  others),  that  the  plea  was  bad,  for  not  alleging 
that  the  defendant  tendered  a  release  to  the  plaintiff  to 
execute. 

Peacock,  in  support  of  the  demurrers.  The  first  plea  onl j 
oontains  matter  in  bar  of  the  furtiier  nunni€nanee  of  the  satt ; 
but  in  its  commeocement  it  professes  to  be  pleaded  in  bar 
of  the  action  generally.  In  Stephen  an  PUa^&ng^  5th  ed., 
p.  433,  it  is  laid  down  as  a  mle,  that  ^  pleadings  should 
have  their  proper  formal  commencements  and  oonc\jDsions^" 
and  the  authorities  there  cited  in  support  of  that  nrie,  are 
Co.  LUt.  303  b ;  Com.  Dig.  tit  "P&afer,"  (E  87),  (E  28), 
(E  32)^  (E  33),  (F4),  (F  5),  (G  1) ;  Cam.  Dig.  tit  ''Abate- 
ment,'' (I  12);  2  Wms.  Sound.  209  n.  (1).  The  form  of 
plea  on  payment  of  money  into  Court,  prescribed  by  the 
Reg.  Gen.,  Trin*  Term,  1  Vict.,  commences  with  an  alle- 
gation ''  that  the  plaintiff  ought  not  further  to  maintain 
his  action."  [Alderson,  B. — ^This  plea  is  certainly  informal 
in  that  respect.]  Then  as  to  the  second  plea,  it  is  bad,  for 
want  of  an  averment  that  the  defendant  tendered  a  release 
for  the  plaintiff  to  execute.  This  was  a  contract,  on  the 
part  of  the  plaintiff,  to  receive  a  certain  sum  by  way  of 
composition  for  his  debt,  and  eieecute  a  release ;  but  he  is 
not  bound  by  the  contract,  until  a  release  is  tendered  to  him 
for  execution.  The  defendant  has  foiled  to  perform  his 
part  of  the  contract  It  is  similar  to  the  case  of  a  pur- 
chaser, who  cannot  maintain  an  action  for  breach  of 
contract,  unless  he  has  tendered  a  conveyance  as  well  av 
the  purchase  money ;  Sugden  on  Vend,  and  Pureh.  (a). 
[Alderson,  B. — The  defendant  had  better  amend.  The 
tender  of  a  release  is  matter  of  substance.] 

(a)  Page  374,  lOth  ed. 
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Hajfe§^  oontriL    Tke  defective  commencement  of  the        1846. 


first  plea  is  aided  by  the  conclastoD^  which  prays  judgment  RogLwo 
**if  the  plaintiff  ought  further  to  maintain  his  action."  -^^^^^1^^ 
In  Stephen  en  Pleading^  5th  ed.  p.  445^  it  is  said:  ^  And,  in 
some  instances,  irregularities  of  this  description  afford  no 
gioimd  for  objection-;  for  if  the  eommeneemeni  pray  the 
proper  judgment,  it  seems  to  be  sufficient,  though  judgment 
be  prayed  in  an  improper  form  in  the  conclusion  ;**  for 
which  is  cited  Street  t.  Hopkhucn  {a).  And  the  converse 
case  as  to  a  right  prayer  in  the  amchieiony  with  an  improper 
eommeneementy  has  been  decided  the  same  way ;  TaBMt  v. 
Hopwood  (b).  [Aldersen^  B. — How  can  it  be  said  that  the 
defect  in  the  commencement  of  this  plea  is  cured  by  the 
conclusion,  when  the  objection  is  pointed  out  by  special 
demurrer?  It  does  not  appear  by  the  report  of  Street  v. 
HepUnson^  whether  the  question  arose  on  general  or  special 
demurrer»  As  a  general  rule,  a  plea  must  have  a  proper 
commencement  and  conclusion,  which  is  not  the  case  here, 
and  as  the  objection  is  made  by  a  special  demurrer;  we 
must  hold  the  plea  bad.  The  defendant  may  amend; 
otherwise  judgment  for  the  plaintiff.] 

Haye$  consented  to  amend. 

Leave  to  amend  accordingly. 

(a)  Gs.  temp*  Hud.  345;  S.  C.  2  Stra.  1056.  ^  '       (b)  Fort.  335. 


Browh  v.  Thublow.  yc  //fe^^j/; 

Blander.    The  declaration  omitted  the  usual  intro-  Inaniction 
ductory  averment  of  the  plaintiff  being  a  person  of  good  tbe  declaration 
name,  fame,  and  credit,  and  commenced  thus.     For  that  "nd'n^by'*^^' 

way  of  recital, 
allege  the  speaking  of  the  slanderons  words ;  therefore  a  declaration  which  commences  "  for  that 
whereas**  the  defendant  contriying  to  injure  the  plaintiff,  in  a  certain  discourse,  spoke,  &c,  is 
had  on  special  demurrer. 
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1846.  whereas  the  defendant  contriving  and  wickedly  intending 
to  injure  the  plaintiff,  heretofore,  to  wit,  on,  &c.,  in  a 
certain  discourse  which  the  defendant  then  had  of  and 
concerning  the  plaintiff,  in  the  presence  and  hearing  of 
divers  good  and  worthy  sabjects  of  our  Lady  the  Queen, 
falsely  and  maliciously  spoke  and  published  of  and  con- 
cerning the  plaintiff  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say,  "  Bill  Brown** 
(meaning  the  plaintiff)  *^  I  can  go  where  you  (meaning  the 
plaintiff)  don't  dare  shew  your  &ce/'  ^^Bill  Brown"  (meaning 
the  plaintiff)  "  you  are  a  sheep  stealer,"  "  William  Brown" 
(meaning  the  plaintiff)  "  I  can  prove  that  you  are  a  sheep 
stealer  at  any  day  or  any  time."  By  means  of  which  pre- 
mises the  plaintiff  hath  been  and  is  greatly  injured  in  his 
good  name,  fame,  and  credit,  and  brought  into  public 
scandal,  infamy  and  disgrace,  with  and  Mnongst  all  his 
neighbours  and  other  good  and  worthy  subjects  of  this 
realm ;  and  the  plaintiff  also,  by  means  of  the  premises^ 
hath  been  and  is  greatly  injured  in  his  trade,  occupation, 
and  business  of  a  cattle  dealer,  wliich  during  aU  the  time 
aforesaid  he  exercised,  followed,  and  carried  on,  and  still 
doth  exercise,  follow,  and  carry  on;  inasmuch  as  divers 
persons,  to  wit,  W,  H.,  S,  H.,  &c.  respectively,  to  whom 
the  innocence  and  integrity  of  the  plaintiff  in  the  premises 
were  unknown,  and  who  respectively  would  have  dealt  with 
the  plaintiff  in  the  way  of  his  said  trade  and  business,  have 
respectively  hitherto  neglected  and  refused  so  to  do,  and 
the  plaintiff  hath  been  and  is,  by  means  of  the  premises, 
otherwise  greatly  injured.     To  the  plaintiff's  damage,  &c 

Special  demurrer,  assigning  for  causes  that  the  defendant 
is  not,  by  the  said  declaration,  positively  charged  with 
having  committed  the  grievance  in  the  declaration  men* 
tioned,  but  it  is  therein  alleged,  by  way  of  recital  only,  that 
the  defendant  has  committed  the  said  grievance,  and  not 
directly  and  positively,  as  it  ought  to  have  been,  and  that 
nothing  is  directly  or  positively  affirmed  as  charged  in  the 
said  declaration;    that  it   does   not  appear  by   the  said 
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declaration  that  the  words  "You  are  a  sheep  stealer,"  "I  1846. 
can  prove  that  you  are  a  sheep  stealer,"  were,  or  any  of  brown 
them  were,  spoken  or  published  to  or  of  the  plaintiff.  «'• 

The  plaintiff's  points  for  argument  were  —  that  the 
declaration  does  positively  charge  the  defendant  with 
having  committed  the  grievances ;  that  the  commencement 
of  a  declaration  on  the  case  with  a  "  whereas"  does  not 
render  it  bad ;  that  the  recital,  if  any,  is  as  to  the  defendant's 
wrongful  intent;  that  it  sufficiently  appears  that  all  the 
slanderous  words  were  spoken  of  the  plaintiff,  and  that  if 
not  all,  the  first  set  appear  to  have  been  so,  and  they  are 
alleged  with  special  damage. 

Needham^  in  support  of  the  demurrer.  The  declaration 
is  bad  for  the  causes  assigned.  The  course  of  precedents  is 
in  favour  of  this  demurrer.  In  Bac.  Abr.  tit.  ^^  Pleas  and 
Pleadmg!*  (B  5,  s.  4),  it  is  said,  "  the  declaration  must  con- 
tain such  certain  affirmation  that  it  may  be  traversed ;  for 
if  there  be  no  certain  affirmation  to  make  the  declaration 
itself  traversable,  it  will  not  be  cured  after  a  verdict,  because 
it  is  a  defect  in  substance ;  as  if  the  declaration  be  quod 
cum  the  defendant  assaulted  him,  and  the  defendant  pleads 
not  guilty ;  here  is  nothing  put  in  issue,  for  the  pleadings 
have  affirmed  nothing;  and  though  the  defendant  is  found 
guilty,  yet  cannot  the  plaintiff  have  judgment,  because 
nothing  is  positively  affirmed."  Numerous  authorities  are 
referred  to  in  support  of  that  proposition.  So  in  Com.  Dig. 
tit.  '^ Pleader^  (C  60)  it  is  said,  "the  plaintiff  in  his  decla- 
ration ought  to  aver  all  that  is  necessary  for  the  mainte-< 
nance  of  the  action.  If  a  declaration  in  assault  and  battery 
begin  with  quod  cum,  it  is  bad  for  want  of  averment." 
In  the  case  there  cited  of  Svfiiih  v.  Reynolds  (a),  the  Court 
say  that  "  if  this  was  a  cause  in  the  Common  Pleas,  the 
declaration  would  be  well  enough,  because  the  prooeedingp 

(a)  Andrews,  21. 
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1846.  there  being  by  original,  it  would  be  a  recital  of  that  which 
Brown  ^  right :  But  otherwise  it  is  in  this  Court.**  That  distinction, 
Thualow  however,  cannot  exist  under  the  present  process.  Though 
all  the  cases  in  which  the  point  has  arisen  are  actions  of 
trespass,  jet  the  law  requires  the  same  convenient  certainty 
of  averment  in  actions  on  the  case.  In  all  the  precedents 
of  actions  on  the  case  for  keeping  mischievous  animals  for 
public  nuisances,  for  malicious  arrest,  for  malicious  criminal 
prosecutions,  for  libel,  slander,  &c.,  it  will  be  found,  that 
though  the  declaration  commences  with  a  recital,  yet  the 
grievance  is  distinctly  and  positively  alleged.  The  case  of 
Rinff  V.  Roxbrough  (a)  will  perhaps  be  cited  on  the  other 
side.  But  that  case  only  decided  that  the  objection  could 
not  be  taken  on  general  demurrer. 

The  Court  then  called  on 

Peacock,  to  support  the  declaration.  The  declaration  is 
sufficient.  In  actions  for  criminal  conversation  and  for 
seduction,  the  declaration  commences  with  a  recital,  and 
those  instances  shew  that  the  **  for  that  whereas"  is  a 
positive  averment  that  the  defendant  did  the  act  complained 
o£  The  rule  as  to  actions  of  trespass  does  not  apply  to  action? 
on  the  case.  In  Stephen  on  Pleading,  p.  427,  5th  ed.,  all 
the  authorities  are  collected,  and  in  a  note  it  is  said,  **  that 
in  trespass  on  the  case,  the  *  whereas'  is  unobjectionable.'* 
[Parke,  B. — ^In  the  case  of  Sherland  v.  Ileaton  {b\  Dod" 
deridge,  J.,  points  out  the  reason:  he  says,  '<  the  difference 
will  be  this,  where  the  thing  for  which  the  action  is  brought 
hath  continuance,  and  where  the  action  is  brought  for  a 
thing  done  and  past:  In  an  ejecthne  firmcB,  there  the  lease 
hath  still  continuance,  and  there  such  a  declaration,  with  a 
quod  cum,  is  good,  because  in  the  aflSrmative :  the  ejectione 
JvrvruB  is  not  properly  by  reason  of  the  lease,  but  by  reason 
of  the  ejectment;   but  otherwise  it  is,  where  the  thing 

(a)  2  C.  &  J.  418.  y^  (6)  2  Buls.  214. 


MIOHABLMAS  TERM,    10  VlCft.  3^^ 

for  which  the  action  is  brought,  is  past,  as  here  in  this  case  ^1846 
for  the  batteiy;  here  the  declaration  ought  not  to  be  with 
a  quod  cum.'^  The  action  of  trespass  is  brought  in  redpect 
of  the  act  done,  but  case  is  only  for  the  consequential  injury. 
It  is  clear,  from  the  case  oiRing  v.  Boxbrouffh,  that  this 
declaration  would  be  good  after  verdict,  or  on  general 
demurrer,  and  Baylej/y  B.,  seems  to  have  thought  that  the 
objection  ought  not  to  prevail  on  special  demurrer. 

Pollock,  C.  B. — I  think  that  the  declaration  is  open  to 
objection  for  not  positively  stating  that  the  defendant  spoke 
the  slanderous  words,  and  as  the  defect  is  pointed  out  by 
special  demurrer,  our  judgment  must  be  for  the  defendant 

Pabke,  B. — I  am  of  the  same  opinion.  The  grievance 
complained  of  ought  to  be  expressed  positively,  and  not  by 
way  of  recital.  It  is  true  that  most  actions  on  the  case 
commence  with  **  a  whereas,"  but  that  is  only  a  recital  of 
some  prefatory  matter,  and  the  declaration  proceeds  with  a 
direct  and  positive  statement  of  that  which  the  plaintiff 
complains  of.  It  is  not  so  here,  for  the  whole  of  this 
declaration  is  by  way  of  recital.  If  this  form  of  declaration 
had  been  upheld  by  a  long  course  of  precedents,  it  might 
have  been  difierent,  but  the  precedents  are  all  the  other 
way. 

Aldebson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  Defendant. 
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Talbot  t;.  Bulselet. 

In  an  action      X  HIS  was  an  action  by  drawer  against  acceptor  of  a  bill 

against  ac       of  excbange.     The  declaration  also  contained  the  money 

^JP^Jl,^!""  counts.      The  defendant  pleaded    (amongst   other  pleas 

thedefenduit    which  concluded  to  the  country),  that  after  the  bill  was 

pleaded  ''. 

(amonnt         SO  made  and  accepted,  and  whilst  the  plaintiff  was  the 

concla^ng  to  holder  thereof,  and  before  the  commencement  of  the  suit, 
SiTe"*'^^.  ^®  plaintiff  indorsed  and  delivered  the  bill  (the  same  being 
tiff  indorsed  transferable  by  indorsement),  for  good  and  sufiScient  con- 
person  un-  sideratioD,  to  a  certain  person  whose  name  is  to  the  defend- 
irtOwtime^if  *^^  unknown;  and  the  defendant  then  became  and  was 
thecomsMnce-  liable  to  pay  the  bill  to  the  said  person,  who,  from  the  time 
sait  was  the  of  the  said  indorsement,  hath  been  and  still  is  the  holder 
and  entitled  '  thereof,  and  entitled  to  sue  the  defendant  tberepn.  The 
d^midant  plaintiff  replied,  that  the  said  person,  in  the  said  plea 
thereon.  The  mentioned,  was  not,  at  the  time  of  the  commencement  of 

plaintiff  replied 

that  the  said  the  suit,  the  holder  of  the  bill  in  the  declaration  mentioned, 
TOraTthe*  concluding  to  the  country.  The  plaintiff  added  the 
time  of  the       similiter,  and  made  up  and  delivered  the  issue,  with  notice 

commence-  '  r  '^  ^ 

mcntofthe      of  trial*     The  defendant  struck  out  the  similiter  to  the 

of  the  hill,  replication,  and  demurred  specially,  on  the  ground  that  the 

She  count^.*^  replication  was  informal  in  not  alleging  that  the  plaintiff 

S*V' added  ^^  ^®  holder  of  the  bill,  and  concluding  with  a  special 

the  similiters,  traverse  that  the  person  unknown  was  the  holder.     The 

the  issue,  the  plaintiff  thereupon  applied  to  a  Judge  at  Chambers,  when 

^df^the  ^^^'  ^'»  ordered,    "that  the  demurrer  be  set  aside  as 

nmiliter  to  frivolous,  and  that  the  plaintiff  be  at  liberty  to  sign  judgment 

replication,  on  that  plea:  that  the  issue  and  notice  of  trial  already 

ipeeially.    A    S^^^"*  ^^  Stand,  and  that  the  issue  and  jury  process  be 
Judge  at 
Chambers 

ordered  the  demorrer  to  be  set  aside  as  IriToloiis,  and  that  the  plaintiff  be  at  liberty  to  ngn 
jndgment  on  the  plea  in  question.  The  plaintiff  signed  judgment  on  that  plea,  tried  Uie  other 
issues,  and  obtained  a  yerdict,  the  defendant  not  appearing  at  the  trial.  On  motion  to  rescind 
the  Judge's  order,  and  set  aside  the  trial  and  subsequent  prooeedincs :  Edd^  that  as  the  rule 
did  not  ask  to  set  aside  the  issue,  there  was  no  irregularity  m  the  trial:  Sdd also,  Aidertom^  B., 
dittemiiente,  that  the  judgment  signed  was  irregular,  there  being  other  pleas  on  die  record 
covering  the  whole  canae  of  action. 
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amended,  if  necessary.**  The  plaintiff  entered  judgment  1846. 
on  the  particular  plea;  sued  out  a  special  venire;  pro-  Talbot 
ceeded  to  try  the  issues,  and  obtained  a  verdict  on  the     ^    *• 

•'  BULKELEY. 

money  counts  for  84/.,  the  defendant  not  appeanng  at  the 
trial  A  rule  was  obtained,  calling  on  the  plaintiff  to  shew 
cause  why  the  order  of  Piatt,  B.,  should  not  be  rescinded^ 
and  why  the  judgment  signed  in  pursuance  thereof,  and  the 
trial  and  assessment  of  damages,  and  all  subsequent  pro- 
ceedings should  not  be  set  aside;  against  which 

Humfrey  and  Hawkins  shewed  cause.  The  Reg.  Gen.^ 
Hil.  Term,  4  Wm.  4,  r.  2,  orders  that  *'  in  the  margin  of 
every  demurrer,  before  it  is  signed  by  counsel,  some  matter 
of  law  intended  to  be  argued  shall  be  stated,  and  if  any 
demurrer  shall  be  delivered  without  such  statement,  or  with 
a  frivolous  statement,  it  may  be  set  aside  as  irregular  by  the 
Court  or  a  Judge,  and  leave  may  be  ffiven  to  sign  judgment 
as  for  want  of  a  plecu^  The  reasonable  interpretation  of 
the  rule  is  to  give  the  Judge  the  power  of  ordering  judg- 
ment to  be  signed  as  if  by  nil  dicit  Then  the  case  of 
Hitchcock  V.'  Walford  (a),  shews  that  the  proper  course  is 
to  sign  judgment  upon  that  pleading,  and  proceed  to  trial 
with  the  other  issues.  Besides,  the  rule  does  not  ask  to  set 
aade  the  issue  delivered,  but  only  the  trial  and  assessment 
of  damages.  While  the  issue  stands  there  is  no  irregularity 
in  the  trial  Where  an  appearance  has  been  entered  by  the 
plaintiff  for  the  defendant,  without  personal  service  of  the 
writ,  and  a  declaration  has  been  filed,  the  defendant  should 
move  to  set  aside  the  appearance,  and  not  the  declaration ; 
Brooks  V.  Roberts  {b). 

Bovittj  in  support  of  the  rule.  First,  the  demurrer  was 
not  frivolous.  It  was  firamed  upon  the  intimation  of 
Alderson,  B.,  in  the  case  of  Fraser  v.  fFelch  (c),  who  says, 

(a)  5  Scott,  792 ;  S.  C.  6  Dowl.  1  C.  B.  636. 

467.    *-  ^{o)  8  M.  &  W.  629;  S.  C.  9 

ylb)  AaUe,  vol.  3,  p.  13 ;  S.  C.  Dowl.  764, 

X  2 
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1846.  that  the  more  scientific,  mode  of  replying  to  a  plea  like  the 
present  woald  be  "  hj  stating  as  matter  of  inducement,  that 
the  plaintiff,  at  the  time  of  action  brought,  was  the  holder 
of  the  bill,  and  concluding  with  a  special  traverse,  that  the 
person  mentioned  in  the  plea  was  the  holder  thereof 
Secondly,  the  learned  Judge  had  no  power  to  order  judg- 
ment to  be  signed,  and  to  order  the  issue  and  record  to  be 
amended.  If  the  demurrer  was  frivolous,  he  should  have 
ordered  it  to  be  set  aside,  and  simply  given  leave  to  sign 
judgment  on  that  plea,  leaving  the  issues  in  fact;  or  he 
might  have  ordered  that  the  similiter  to  the  replication 
should  be  restored.  The  plaintiff  also  could  not  sign 
judgment  as  to  one  plea,  when  there  were  others  on  the 
record  going  to  the  whole  cause  of  action. 

Pollock,  C.  B. — The  rule  must  be  discharged:  it  asks 
to  set  aside  the  trial  and  assessment  of  damages,  but  does 
not  seek  to  set  aside  the  issue  upon  which  that  is  founded. 
No  doubt  all  persons  have  a  right  to  complain  of  an  irre- 
gularity where  the  object  is  to  enforce  those  niles  which 
require  proceedings  to  be  according  to  certain  forms ;  but 
those  who  come  to  complain  of  an  irregularity,  are  required 
to  be  themselves  in  the  highest  degree  regular.  On  the 
present  occasion,  the  case  of  Hitchcock  v.  Walfard  (a), 
would  seem  to  shew,  that  to  sign  judgment  under  such 
circumstances,  upon  the  whole  record,  would  be  wrong. 
According  to  the  view  taken  by  one  of  my  Brothers, 
possibly  that  is  not  correct,  so  that  there  is  sufficient  doubt 
in  the  matter  to  justify  this  application,  for  which  reason 
the  rule  will  be  discharged,  without  costs. 

Parke,  B. — I  agree  with  the  Lord  Chief  Baron.  My 
Brother  Platts  order  directs  the  demurrer  to  be  set  aside 
as  fiivolous,  and  that  the  plaintiff  be  at  liberty  to  sign  judg- 
ment upon  the  plea  in  question,  which  must  be  as  for  want 

(a)  5  Scott,  792 ;  S.  C.  6  Dowl.  457.    - 
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of  a  rejoinder.  I  do  not  see  how  such  a  judgment  could 
be  correctly  signed.  The  case  of  Hitchcock  v.  Walford 
decided  that  judgment  signed  on  the  whole  record^  where 
the  defendant  chose  to  abandon  one  plea,  is  irregular.  I 
own  I  feel  the  difficulty  pointed  out  in  the  argument  of 
that  case ;  and  I  always  understood  the  rule  to  be,  that  the 
defendant  must  make  a  good  answer  to  the  whole  that  is 
adversely  alleged,  and  that  if  he  failed  in  any  part,  he 
must  be  considered  as  not  having  answered  any  part,  and 
that  the  plaintiff  was  entitled  to  sign  judgment  upon  the 
whole  record.  But  upon  consideration  I  think  that  incor- 
rect, and  that  in  a  case  like  the  present,  there  ought  to 
have  been  an  order  to  strike  out  the  prior  pleadings.  But 
it  is  immaterial  to  set  aside  this  order,  if  the  subsequent 
proceedings  are  not  disturbed.  With  respect  to  that,  though 
the  rule  is  drawn  up  on  reading  the  issue,  yet  it  does  not 
ask  to  set  aside  the  issue,  and  we  ought  not  to  be  astute  to 
vacate  the  trial,  when  we  see  that  substantial  justice  has 
been  done. 

Alderson,  B. — The  rule  of  Hilary  Term,  4  Wm.  4, 
states  that  a  frivolous  demurrer  may  be  set  aside  as  irre- 
gular, and  leave  may  be  given  to  sign  judgment  as  for  want 
of  a  plea.  No  doubt  the  words  "  as  for  want  of  a  plea** 
must  be  considered  as  meaning  ^'  as  for  want  of  a  pleading,** 
that  is,  a  frivolous  demurrer  is  to  be  treated  as  no  pleading 
at  all,  in  fact  as  if  none  were  there.  Then  what  judgment 
would  there  be  signed.  The  Court  of  Common  Pleas  have 
said  that  it  would  be  irregular  to  sign  judgment  on  the 
whole  record,  although  their  attention  was  called  to  the 
difficulty  of  signing  judgment  upon  one  plea  when  there 
were  others  on  the  record  going  to  the  whole  cause  of 
action.  The  Court  did  not  deny  that,  but  said  the  proper 
course  was  to  apply  to  the  Court  or  a  Judge  to  strike  out 
the  other  pleas.  But  inasmuch  as  in  the  case  of  a  frivolous 
demurrer,  the  rule  of  Court  enables  a  Judge  to  give  leave 
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1846.       to  sign  judgment  as  for  want  of  a  plea,  it  seems  to  me  that 
Talbot      ^®  Court  of  Common  Pleas  did  not  intend  the  rule  which 
BcTLu  ^^^^  ^^  down  to  apply  to  a  frivolous  demurrer,  and  I 

cannot  think  that  Hitchcock  v.  Watford  (a)  is  an  authority  to 
govern  this  case.  In  order  to  determine  this  question,  we 
must  consider  what  would  be  the  effect  of  striking  out  a 
demurrer  simpliciter,  and  see  what  judgment  could  be 
signed*  The  proper  course  would  be  to  sign  judgment  on 
the  whole  record,  the  pleadings  not  being  perfected  by  the 
defendant  omitting  one  portion  of  the  rejoinders.  If  a 
party  were  to  strike  out  all  those  pleadings  which  began 
and  ended  in  a  frivolous  demurrer,  the  record  would  be  as 
if  they  never  had  any  place  there,  and  the  whole  matter, 
whether  of  law  or  of  iact,  would  be  at  an  end,  the  plaintiff 
in  such  case  using  the  signing  of  judgment  on  the  whole 
record  as  the  means  of  compelling  the  defendant  to  do 
justice.  Then  the  question  is,  what  injury  has  been  done  ? 
The  party  has  not  received  any  injury,  inasmuch  as  it 
appears  that  a  trial  ought  to  have  taken  place,  and  it  did 
take  place. 

Platt,  B. — ^I  agree  in  opinion  with  my  Brother  Parke, 

Pollock,  C.  B. — We  are  all  disposed  to  think  this  a 
good  replication;  though  there  is  considerable  incon- 
venience in  giving  an  opinion  except  on  a  point  before  the 
Court. 

Rule  discharged  (b). 

{to  6  Scott,  792;  8.  C.6Dowl«  before  the  case  of  Ticker  v. 
457.  - ''  Bamesiey,  reported  ioUe,  p.  292. 

iff)  The  above  case  wm  decided 
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Dob  dem.  Bubgbss  v.  Ror  ^^  .  y^^^^K^r 

mSoVILL  moved  for  jadgment  against  the  casual  ejector.  Pmmd 
The  property  sought  to  be  recovered  was  in  the  possession  declantion  m 
of  "The  Norfolk  Railway  Company,"  and  the  declaration  ^^^^^ 
and  notice  had  been  personally  served  on  the  secretary  of  o^*rMlway 

^  ^  «▼•  company  who 

the  company  under  the  provisions  of  the  8  &  9  Vict«  c.  16,  we  m  pones- 
intituled,  "An  Act  for*  consolidating  in  one  Act  certwn  Und  sought  to 
provisions  usually  inserted  in  Acts  with  respect  to   the  ^Timder^* 
constitution  of  companies  incorporated   for  carrying  on  ®*9Vi<^   ^^ 
undertakings  of  a  public  nature.''    The  135th  section  of  guiBdent  for 
that  statute  enacts,  that  *^any  summons  or  notice,  or  any  for  judgment 
writ,  or  other  proceeding  at  law  or  in  equity,  requiring  to  ^SmT  >cto 
be  served  upon  the  company,  may  be  served  by  the  same 
being  left  at,  or  transmitted  through,  the  post,  directed  to 
the  principal  o£Bce  of  the  company,  or  one  of  their  prin- 
cipal offices,  where  there  shall  be  more  than  one,  or  being 
given  personally  to  the  secretary ;  or  in  case  there  shall  be 
no  secretary,  then  by  being  given  to  any  one  director  of 
the  company.**     This  being  the  first  instance  of  service 
under  the  statute,  it  was  thought  right  to  mention  it  to  the 
Court 

Feb  Curiam. — Take  a  rule  absolute. 

Rule  absolute. 


Chapman  v.  King  and  Another. 

IN  this  case  a  rule  had  been  obtained,  calling  on  the  A  defendant 
plidntiff  to  shew  cause  why  the  first  or  second  count  of  tummons  at 
the  declaration  should  not  be  struck  out,  on  the  ground  ^k^^*** 

counts  on  the 
groond  that  they  related  to  the  same  subject-matter  of  complaint.     The  summons  was  heard 
on  the  14tb  of  November,  when  it  was  dismissed  with  costs.     On  the  19th  the  defendant  made 
a  ifanilar  application  to  the  Court :  Hddt  too  late.  ^Jb-nC,  <JaJ2. 

Smiky  that  an  i^ypeal  lies  to  the  C!ourt  where  a  Judge  has  refused  to  make  an  order. 
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that  they  related  to  the  same  subject-matter  of  complaint 

in  contravention  of  the  rule  of  Hil.  Term,  4  Wm«  4,  r.  5  and 

«•  6.  The  declaration  was  delivered  on  the  2nd  of  November, 

King 
and  Another,  and  on  the  6th,  the  defendants  obtained  a  week's  time  to 

plead  upon  the  usual  terms  of  pleading  issuably,  &c     On 

the  12th  the  defendants  took  out  a  summons  to  strike  out 

the  first  or  second  count    This  summons  was  heard  before 

JPlatt,  B.y  at  Chambers,  on  the  14th,  and  dismissed,  with 

6s.  8d.  costs,  which  were  paid,  and  an  order  was  at  the 

same  time  made  for  three  days'  further  time  to  plead.     On 

ihe  19th  the  present  rule  was  obtained, 

Badeky  shewed  cause.  The  Court  has  no  original 
jurisdiction  to  entertain  an  application  of  this  kind,  and  it 
cannot  come  before  the  Court  by  way  of  appeal  from  the 
decision  of  Flatty  B.,  for  he  made  no  order.  In  Morse  v. 
Apperley  (a),  (which  was  a  similar  application  to  the  Court 
after  Gumey^  B.,  had  refused  to  make  an  order  at  Cham- 
bers), Aldersan,  B.,  says,  "  My  Brother  Gurney  having 
refused  to  make  any  order,  I  do  not  see  how  this  Court 
can  interfere.  When  a  Judge  makes  an  erroneous  order, 
then  you  may  appeal  to  the  Court;  but  here  he  makes  no 
order,''  [Alderson,  B. — In  one  case  my  Brother  Wightman 
said,  that  the  refusal  of  a  Judge  to  make  an  order  was 
equivalent  to  saying,  ^'I  do  order  that  there  shall  be  no 
order."  But  in  this  case  there  is  an  order  to  pay  costs.] 
At  all  events  the  application  is  too  late«  Thompson  v. 
Beche  {b) ;  Simmons  v.  Kinff  (c),  are  authorities  to  shew  that 
a  party  who  has  paid  costs  under  an  order  cannot  afterwards 
move  to  rescind  the  order.  Besides,  two  orders  have  been 
made  by  consent  for  time  to  plead.  In  ArchboIiTs  Practice  (d) 
it  is  said,  ^'  from  a  case  decided  before  the  rules  of  UiL 
Term,  4  Wm.  4,"  (as  to  the  application  to  strike  out  coimts,) 

/(a)  6  M.  &  W.  145 ;  S.  C.  8  -^(c)  Ante,  vol.  2,  p.  786;  S.  C. 

Dowl.  203.  7  Q.  B.  293,  note. 

/(&>  4  Q.  B.  759;  S.  C.  1  D.  /(rf)  Page   1011,  6th  cd.     See 

&  M.  49.  8th  ed.  p.  197. 
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^'it  appears  that  it  ought  to  be  made  before  the  defendant  1846. 

has  obtained  time  to  plead."     It  is  added^  however,  that "  it  chapman 

is  now  the  practice  to  grant  the  application  though  made  *'- 

after  time  to  plead  granted."  He  also  cited  HaU  v.  West  (a) ;  tnd  AnotW. 
The  King  v.  The  Sheriff  of  London  (J);  Brindky  y.  Dm- 
nett{c). 

Warreny  in  support  of  the  rule,  argued  that  the  orders 
for  time  to  plead  did  not  preclude  the  plaintiff  from  making 
this  application. 

Parke,  B. — It  is  sufficient  in  this  case  to  say  that  the 
defendants  ought  to  have  come  to  the  Court  promptly.  The 
order  of  my  Brother  Piatt  was  made  on  the  afternoon  of 
Saturday  the  14th,  and  no  application  is  made  to  this  Court 
until  the  Thursday  following.  The  defendants  have  been 
guilty  of  laches,  and  the  rule  must  be  dischai^ed. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Rule  dischai^ged. 

•  (a)  Ante,  voL  1,  p.  412.  Ce)  2  Bing.  184 ;  S.  C.  9  Moore, 

{h)  2  Bing.  227  s  S.  C.  9  Moore,      358. 
422. 


Cook  v.  Blake. 

JL  HIS  was  an  action  of  trespass  quare  clausum  fregit.    It  A  defendant 
appeared  from  the  affidavits  that  the  venue  was  laid  in  time  to  plead 
South  Lancashire;   that  on  the   6th  of  August  last,  the  ^^^i^ 
defendant  obtained  an  order  for  time  to  plead,  upon  the  ^^^  twenty- 

"O*"  hours, 

terms,  among  others,  of  rejoining  within  twenty-four  hours.  deliTered 

several  pleaa, 
to  some  of 
wUch  the  plidntiff  replied,  concluding  to  the  oomitry,  and  to  others  he  demnrred.  The  plaintiff 
faa?iiig  adoed  the  similiters  and  joinders  in  demorrer,  the  defendant  struck  them  out  The 
plainUflT  then  obtained  a  Judge's  order,  "  that  the  defendant  forthwith  join  in  demurrer.**  On 
motion  to  rescind  that  order:  Btld,  that  the  Reg.  Gen.,  Hil.  Term,  4  Wm.  4,  r.  3,  qualified 
and  altered  the  Reg.  Gen.,  Hil.  Term,  2  Wm.  4,  r.  108,  and  that  the  plaintiff  was  irregular 
in  adding  the  joinders  in  demurrer. 


314  CA0B8  OK  POINTS  OF  PaACTICE,   BZCH« 

1846*  The  time  for  pleading  expired  at  twelve  o'clock  on  Saturdigr 
Q^^  the  8th  of  August,  and  in  the  evening  of  the  same  day  the 
••  defendant  delivered  six  pleas^  viz.,  the  general  issue,  a 

denial  of  the  plaintiff's  possession,  two  pleas  of  a  grant  of 
right  of  way,  and  two  pleas  of  a  user  of  the  way  for  twenty 
and  forty  years  respectively.  The  plaintiff  joined  issue  on 
the  first  two  pleas,  and  replied  to  the  third  and  fourth  pleas 
concluding  to  the  country,  and  demurred  to  the  fifth  and 
sixth,  and  at  the  same  time  added  the  similiters  and  joinders 
in  demurrer,  and  made  up  the  issue.  The  defendant  struck 
out  both  the  similiters  and  joinders  in  demurrer,  and  re- 
turned the  issue.  The  plaintiff  thereupon  applied  to  a 
Judge  at  Chambers,  when  the  Lord  Chief  Baron  made  the 
following  order: — 

^  Upon  hearing,  &&,  I  do  order  that  the  defendant  do 
forthwith  join  in  demurrer,  he  being  at  liberty  to  apply  to 
the  Judge  at  Liverpool  on  the  ground  that  he  could  not  be 
prepared  for  trial." 

The  defendant  did  not  comply  with  this  order,  and  the 
cause  was  not  tried.  In  the  present  Term  an  application 
was  made  to  a  Judge  at  Chambers  for  leave  to  amend  the 
pleas.  It  was  objected  by  the  plaintiff  that  the  defendant 
was  in  contempt  for  not  having  obeyed  the  order  of  the 
Lord  Chief  Baron,  and  the  Judge  referred  the  matter  to 
the  Court 

A  rule  was  then  obtained  by  the  defendant  calling  on 
the  plidntiff  to  shew  cause  why  the  order  should  not  be 
rescinded,  and  why  the  defendant  should  not  be  at  liberty 
to  amend  the  fifth  and  oxth  pleas. 

A  cross  rule  was  also  obtained  by  the  plaintiff,  calling  on 
the  defendant  to  shew  cause  why  the  plaintiff  should  not 
be  at  liberty  to  sign  judgment  on  the  third  and  fourth  pleas, 
on  the  ground  that  the  similiters  had  been  improperly 
struck  out 

AsptnaU  and  Pumt^  shewed  cause  against  the  defendant's 
rule.     The  defendant  was  bound  by  the  terms  of  the  order 
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for  time  to  plead,  to  rejoin  withia  twenty-four  faourSy  and  1846. 
the  question  is,  whether  the  right  of  the  plaintiff  to  proceed 
without  giving  a  rule  to  rejoin  has  been  abn^ated  by  his 
demurring  instead  of  replying  to  defendant's  pleas.  By 
R^.  Gen.,  HiL  Term,  2  Wm.  4,  r.  108,  "  in  all  special 
pleadings,  where  the  plaintiff  takes  issue  on  the  defendant's 
pleading,  or  traverses  the  same,  or  demurs,  so  that  the 
defendant  is  not  let  in  to  allege  any  new  matter,  the 
plaintiff  may  proceed  without  giving  a  rule  to  rejoin."  It 
is  clear  that  under  that  rule  the  plaintiff  would  be  justified 
in  adding  the  joinder  in  demurrer.  By  a  subsequent  rule 
of  HiL  Term,  4  Wm.  4,  r.  3,  "  no  rule  for  joinder  in 
demurrer  shall  be  required,  but  the  party  demurring  may 
demand  a  joinder  in  demurrer,  and  the  opposite  party  shall 
be  bound  within  four  days  after  such  demand  to  deliver 
the  same,  otherwise  judgment.''  This  latter  rule  has 
reference  only  to  cases  where  a  rule  for  joinder  in  demurrer 
was  required ;  it  does  not  apply  to  a  case  like  the  present, 
where  the  defendant  was  under  terms  of  rejoining  gratis. 
[Aldersan,  B. — There  is  a  very  good  reason  why  the  term 
of  rejoining  gratis  does  not  extend  to  a  joinder  in  demurrer. 
When  a  party  demurs  to  a  plea  and  makes  up  the  issue, 
and  goes  down  to  trial,  it  is  impossible  for  the  defendant  to 
make  any  amendment,  although  it  may  be  a  case  of  special 
demurrer.]  There  are  instances  in  which  the  word  "rejoin" 
applies  to  a  joinder  in  demurrer.  The  term  of  "rejoining 
issuably"  prevents  a  party  demurring  specially.  If  the 
plaintiff  could  have  added  the  joinders  in  demurrer,  or  if 
the  defendant  was  bound  to  have  added  them  in  twenty- 
four  hours,  the  order  only  called  on  the  defendant  to  do 
his  duty,  and  it  could  not  be  wrong.  They  cited  Twyera$M 
V.  Kbiff  (a);  and  Jones  v.  Key(b). 

Martin  and  Crompton  in  support  of  the  rule,  were  stopped 
by  the  Court 

/(a)  Ante.  vol.  2,  p.  534 ;  S.  C.  6  Qi,  B.  663. 
(h)  3  C.  &  M .  340 ;  S.  C.  2  DowL  26$.      » 
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1846.  Parkb,  B.— The  rule  of  HiL  Term,  2  Wm.  4,  r.  108, 

must  be  interpreted  with  reference  to  the  old  rule  of  the 
Court  of  King's  Bench,  the  object  of  the  new  rule  being 
to  equalize  the  practice  of  all  the  Courts.  The  rule  of  the 
Court  of  King's  Bench,  Trin.  Term,  1  Geo.  2,  is,  '*  that  in 
all  special  pleadings,  when  the  plaintiff  takes  issue  upon 
the  defendant's  pleading,  or  traverses  the  same,  or  demurs, 
so  as  the  defendant  is  not  let  in  to  allege  any  new  matter, 
the  plaintiff  may  make  up  the  paper  book  without  giving 
a  rule  to  rejoin"  (a).  Consequently,  in  order  to  make  up 
the  paper  book,  the  plaintiff  must  have  added  the  joinder 
in  demurrer.  That  practice  was  extended  to  all  the  Courts 
by  the  rule  of  HiL  Term,  2  Wm.  4,  r.  108.  But  then 
comes  the  subsequent  rule  of  HiL  Term,  4  Wm.  4,  r.  3, 
which  requires  the  plaintiff  to  demand  a  joinder  in  de- 
murrer. The  defendant  is  bound  to  join  in  demurrer 
without  a  rule  for  that  purpose,  but  still  there  must  be  a 
demand  of  joinder.  The  effect  of  that  is,  that  the  rule  of 
Hil.  Term,  4  Wm.  4,  qualifies  and  alters  the  rule  of  Hil. 
Term,  2  Wm.  4,  and  makes  a  demand  of  joinder  necessary. 
That  being  so,  the  plaintiff's  proceedings  in  this  case  are 
irregular. 

Aldbrson,  B. — In  Jofne^  v.  Key  (i),  Bayletf^  B.,  puts  the 
very  difficulty  which  I  suggested  would  follow  your  in- 
terpretation of  rejoining  gratis,  viz.,  that  it  would  prevent 
the  defendant  from  applying  for  leave  to  amend.  It  may 
be,  that  if  a  joinder  is  demanded,  the  defendant  must  join 
in  demurrer  within  twenty-four  hours,  that  time  being 
substituted  for  the  four  days  formerly  required  by  the 
rule. 

Parke,  B. — In  order  to  avoid  any  question  as  to  that,  it 
will  be  better  in  future  to  alter  the  ordinary  form  of  a 


(a)  2  Tldd's  Prac.  718,  9th  ed.  ^ 
{f)  2  C.  &  M.  340;  S.  C.  2  Dowl. 


265.    *^ 
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Judge's  order,  by  making  the  defendant  rejoin  within        1846. 

twenty-four  hours,  and  join  in  demurrer  within  twenty-         ^^^ 

four  hours  after  demand.  ^  ^' 

Blaib. 

The  defendant's  rule  was  made  absolute  on  payment 
of  the  costs  of  the  demurrers,  and  the  application 
at  Chambers,  with  liberty  for  the  plaintiflf  to  reply 
de  novo,  on  payment  of  costs. 

The  plaintiff's  rule  was  discharged  by  consent, 
without  costs,  at  the  suggestion  of  the  Court. 


Gbaham  and  Others  v.  SANDRiNELiii. 
Talbot  v.  Bulkeley. 

IN  the  first  mentioned  case  a  rule  had  been  obtained,  Apartvaiv 
calling  on  the  plaintifis  to  shew  cause  why  the  defendant  o?a Judge  maj 
should  not  be  discharged  out  of  the  custody  of  the  sheriff  JjP^^ij^e''" 
of  Middlesex.     The  defendant  had  been  arrested  on  the  cither  to  the 

Court  or  to 

21st  of  October,  on  a  capias  issued  under  an  order  of  Mr.  another  Judge, 

Justice  Erky  made  on  the  20th  of  October,  upon  an  affidavit,  TOch"applicL 

which  after  stating  that  the  defendant  was  indebted  to  the  j^'L'^  *®' 

plainti£&  and  others  as  assignees  of  the  estate  of  certain  contradictor 

bankrupts  in  1900/.,  for  money  paid  for  the  use  of  the  on  which  the 

defendant  by  the  said  bankrupts,  proceeded  as  follows : —  ^nteTand 

" And  these  deponents  further  say,  that  the  defendant  was  »« mayappeal 
^  .  .  .  to  the  Court 

lately  a  merchant  at  Smyrna,  in  the  empire  of  Austria,  and  against  the  de- 
cision of  such 
latter  Judge. 

If  the  Judge  secondly  applied  to  should  differ  from  the  first,  or  if  it  should  appear 
on  fresh  affidavits  that  the  person  arrested  was  about  to  quit  England  at  the  time  those 
affidavits  were  made,  though  he  was  not  so  when  the  order  was  made :  Qtuere,  whether  in  such 
cases  the  Judge  or  Court  ought  to  discharffe  him  ? 

An  affidavit  that  deponent  *'  has  been  mformed  and  believes"  that  a  party  is  about  to  quit 
England^  is  insufficient  to  warrant  an  order  for  arrest 

Where  an  order  to  hold  to  bail  has  been  improperly  made  by  a  Judge,  the  Court  will  not  set 
aside  the  capias,  but  only  discharge  the  defendant  out  of  custody. 

Where  a  defendant  against  whom  a  capias  has  issued  under  a  Judge's  order,  qiplied  to  the 
Court  to  have  the  money  returned  on  the  ground  that  he  was  not  about  to  quit  the  country,  and 
the  affidavits  in  answer  were  contradictory,  the  Court  referred  the  matter  to  the  Master  fisr 
inquiry. 
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1846.  is  now  in  London :  and  that  the  following  advertisement  has 

Q^^^^^^  appeared  in  the  THmes  newspaper  of  the  15th  of  September 

snd  Otben  Iggt : — 
Sandbimsllx. 


Talbot 
bulkblbt. 


**  Edict  The  Austrian  subject  Guisseppe  Quarto  San- 
drinelli,  a  native  of  Trieste,  and  a  merchant  domiciled  in 
Smyrna,  who  hath  absconded  and  stands  accused  of  the 
crime  of  fraudulent  bankruptcy,  is  hereby  called  upon  to 
present  himself  at  the  least  within  seventy  days  before  the 
Imperial  and  Royal  Consulate  General,  and  to  defend 
himself  from  the  said  accusation,  with  the  proviso  that  by 
virtue  of  the  459th  section  of  the  Penal  Code  of  Austria, 
a  safe  conduct  may  be  granted  to  him  on  his  demand. 
Smyrna,  the  1st  day  of  August,  1846. 

The  Imperial  and  Royal  Consulate  General  of  Austria. 
(Signed)  A.  D.  MiOHANovncK." 

The  affidavit  then  stated  that  the  deponents  believed  that 
the  defendant  would  shortly  quit  England,  unless  forthwith 
apprehended. 

The  defendant,  on  being  arrested,  took  out  a  summons 
to  set  aside  the  Judge's  order,  and  all  subsequent  proceed- 
ings, upon  affidavits  of  himself  and  others,  of  hb  intention 
to  remain  in  this  country.  The  summons  was  heard  before 
JPlatt,  B.,  who  refused  to  make  any  order;  whereupon  the 
present  application  was  made  to  the  Courts  against  which 

Martin  and  Hoggins  shewed  cause.  First,  the  rule  is 
incorrect:  it  should  have  been  to  rescind  the  order  of 
ErUy  J.  While  that  order  remains  in  force,  the  defendant 
is  not  entitled  to  be  dischai^d.  Secondly,  the  Court  have 
no  power  to  interfere.  The  1  &  2  Vict  c  110,  &  6,  enacts 
'*  that  it  shall  be  lawful  for  any  person  arrested  upon  any 
such  writ  of  capias,  to  apply  at  any  time  after  such  arrest 
to  a  Judge  of  one  of  the  superior  Courts  at  Westminster, 
or  to  the  Court  in  whidi  the  action  shall  have  been  com- 
menced, for  an  order  or  rule  on  the  plaintiff  in  such  action 


MICHAELMAS  TERM,   10   VICT.  319 

to  shew  cause  why  the  person  arrested  should  not  be       1B4C. 

dischaif^ed  out  of  custody;  and  that  it  shall  be  lawful  for    ^""^^     ' 

such  Judge  or  Court  to  make  absolute  or  discharge  such     and  others 

order  or  rule,  and  to  direct  the  costs  of  the  application  Sandrinelll 

to  be  paid  by  either  party,  or  to  make  such  other  order 

therein  as  to  such  Judge  or  Court  shall  seem  fit:  provided  p, 

that  any  such  order  made  by  a  Judge  may  be  discharged     ^^^^^^^^' 

or  yari^d  by  the  Court,  on  application  made  thereto  by 

dther  party  dissatisfied  with  such  order.**    That  section 

only  gives  one  appeal :  the  party  arrested  may  apply  to  a 

Judge,  or  he  may  come  to  the  Court;  but  if  he  has  elected 

to  apply  to  a  Judge  and  failed,  the  Court  has  no  power  to 

interfere.     The  proviso  in  the  latter  part  of  the  section 

only  applies  to  cases  where  the  Judge  has  made  an  order. 

[Parkey  B. — The  general  rule  is,  that  where  authority  is 

given  to  a  Judge,  it  is  given  subject  to  be  reviewed  by  the 

Court]      They  then  argued  upon  the  sufficiency  of  the 

affidavits* 

TVie  Aftomey  Gennral  (Sir  J.  Jerms)  was  heard  in  support 

of  the  rule. 

Cur.  adv.  tmtt. 


TaUSOT  v.  BtTLKELEY. 

AN  this  case  a  nile  had  been  obtained,  calling  on  the  For  marginal 
plaintiff  to  shew  cause  why  an  order  of  Pollock^  C.  B.,  ^JitT  *^ 
dated  11th  of  August,  should  not  be  rescinded,  and  why 
the  capias  issued  in  pursuance  thereof  should  not  be  set 
aside,  and  why  the  sum  of  106^  lOs.  deposited  by  the 
defendant  with  the  sheriff  of  Middlesex  in  lieu  of  special 
boil  should  not  be  repaid  to  him.  The  affidavit  upon  which 
the  learned  Judge  made  the  order,  after  stating  the  debt, 
proceeded  thus:— "And  this  deponent  farther  saith,  that 
the  said  J.  Bolkeley  has  been  for  a  long  time  before  the 
return  of  the  said  J.  Bulkeley  hereinafter  mentioned,  living 
and  residing  out  of  England  on  the  Continent  of  Europe ; 
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1846.  at  one  time  at  Brussels,  at  another  time  at  Boulogne,  in  the 
kingdom  of  France,  as  this  deponent  has  been  informed  and 
verily  believes;  and  that  the  said  J.  Bulkelej  has  not  been 


^v — 
Graham 

mnd  Others 

Sandrinelu.   in  England  for  several  months  past  until  he  returned  from 


Talbot 
bulkeley. 


the  Continent  a  short  time  since,  and  that  he  is  now  staying 
in  Wigmore  Street,  Cavendish  Square,  in  the  county  of 
Middlesex,  for  a  short  time,  previous  to  a  return  to  the 
Continent,  as  this  deponent  Juts  been  informed  and  verily 
believes.  And  this  deponent  further  saith,  that  he  fias  been 
informed  and  verily  believes  that  the  said  J.  Bulkeley  is 
about  shortly  to  quit  England,  and  to  return  to  the  Con- 
tinent again  to  take  up  his  residence  there.  And  this 
deponent  verily  believes  that  the  said  J.  Bulkeley  is  about  to 
quit  England,  unless  he  be  forthwith  apprehended  and  held 
to  bail  in  this  action,  and  that  deponent  will  lose  his  said 
debt  and  all  chance  of  recovering  the  same.** 

The  defendant  was  arrested  on  the  12th  of  August,  and  on 
the  17  th  he  applied  by  summons  to  Pollock^  C.  B.,  to  be  dis- 
chained,  on  a£BdavIt  denying  an  intention  to  quit  England. 
The  learned  Chief  Baron  refused  to  order  his  discharge,  upon 
which  he  deposited  with  the  sheriff  the  sum  of  106^  lOs. 
in  lieu  of  special  bail,  and  lOL  for  costs,  and  obtained  the 
present  rule,  against  which 

JBumfrey,  on  the  1 4th  of  November,  shewed  cause  upon 
additional  a£Sdavits,  one  of  which  stated,  that  on  the  7th  of 
November  last,  the  deponent  called  at  the  lodgings  of  the 
defendant,  and  was  informed  by  a  female  servant  that  the 
defendant  had  left  there,  and  given  up  his  apartments  about 
three  weeks  since,  for  the  purpose  of  going  to  France,  and 
had  never  been  there  since  that  time.  It  was  submitted 
that  the  defendant's  affidavit  was  completely  answered, 
inasmuch  as  it  appeared  that  since  the  arrest  the  defendant 
had  broken  up  his  establishment  in  London,  and  had  gone 
to  reside  abroad  The  Court  might  therefore  infer  that  the 
defendant  intended  to  go  abroad  at  the  time  of  the  arrest. 
[Jlderson,  B.— How  does  it  appear  from  the  affidavit  upon 
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which  the  order  was  made  that  the  defendant  was  about  to  1846. 

go  abroad?    All  that  is  stated  is,  that  the  deponent  "has  ^I[2^][^ 

been  informed  and  verily  believes*'  it  That  is  not  enough :  »d  Others 

diere  ought  to  have  been  an  affidavit  by  the  person  who  Saudbinblli. 
said  so.]    Such  affidavit  would  not  have  strengthened  the 

case  when  it  is  known  that  the  defendant  has  gone  d>road  «. 

He  cited  GibbaM  v.  SpaJdmg  (a).  Bulkley. 

Martinf  in  support  of  the  rule.  This  is  an  application  to 
review  the  order  of  Pollock,  C.  B.,  and  the  question  is  not 
whether  the  defendant  is  now  abroad,  but  whether  he  was 
about  to  go  abroad  at  the  time  the  order  was  made  for  his 
arrest  The  6th  section  of  the  T  &  2  Vict  c.  110,  gives 
the  right  of  appeal  to  either  party  who  is  dissatisfied  with 
the  order  of  the  Jadge.  [Rolfe,  B. — ^The  statute  enables 
die  issuing  of  a  capias  at  any  period  of  the  cause :  then 
why  are  we  to  di8chaq];e  the  Judge's  order  now,  when  we 
see  firom  the  affidavits  before  us  that  another  order  might 
immediately  be  made  for  the  defendant's  arrest]  The 
present  inquiry  relates  solely  to  the  state  of  things  at  the 
time  the  order  was  made.  If  an  arrest  can  take  place  at 
the  present  moment,  it  ought  to  be  upon  fresh  affidavits, 
which  the  defendant  would  have  an  opportunity  of  answering. 
[Barket  B. — The  case  of  Imlay  v.  Elkfsen  {b)  disposes  of 
the  question  as  to  the  power  of  the  Court  to  review  the 
decision  of  the  Judge.  We  are  now  to  consider  whether 
the  defendant  being  abroad,  we  are  to  allow  the  capias  to 
stand,  supposing  we  think  that  the  Judge  was  wrong  at 
the  time  in  ordering  it  to  issue.  It  is  true  that  application 
might  be  made  to  a  Judge  for  a  fresh  order ;  but  non  constat 
that  he  would  grant  it,  because  the  principle  would  apply  of 
nemo  debet  bis  vezari  pro  eadem  causft.  We  will  take  time 
to^oonsider  the  point  BolfSf  B. — Suppose  a  defendant  is 
held  to  bail  on  an  insufficient  affidavit,  and  he  applies  to  be 

yia)  2  Dowl.  811,  N.  S. ;  S.  C.  S.  C.  13  M.  &  W.  620. 
II  M.  k  W.  173.  See  Atkenkeim  --  (6)  2  East,  453.  ^  ' 
V.  Cote^rane,  mite,  vol.  2,  p.  642 ; 

VOL.  IV.  Y  D.   &   L. 
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1846.       discbaiged,  and  shews  clearly  to  the  satisfaction  of  the  Court 

^^^^-^^    that  he  had  no  intention  whatever  of  going  abroad  at  the 

tnd  Others     time  the  order  was  made,  but  that  he  has  sach  intention  at 

Samdiidixlu.  the  time  he  applies  to  the  Conrt ;  according  to  Mr.  MarM$ 

aigament,  we  ought  to  order  him  to  be  dischaiged.] 


Tauot 


BUUBLIT.  Q^^  ^^  ^J. 


The  judgment  of  the  Court  in  the  foregoing  ( 
delivered  by  (a) 

Pabke,  B. — These  cases  were  aigued  during  the  last 
Term,  and  stood  over,  that  the  Court  might  consider  what 
its  powers  wd  duties  were  under  the  1  &  2  Vict.  c.  110. 
Before  the  statute  any  Judge  of  any  of  the  superior  Courts 
might  have  ordered  an  arrest  in  any  action,  but  his  ord^ 
was  subject  to  review  by  the  Court  from  which  the  process 
issued,  like  any  other  order  which  an  individual  Judge 
might  make  in  the  coune  of  the  ordinary  practice  of  the 
Court;  and  if  the  Court  should  think  the  order  improper 
from  any  defect  in  the  affidavit  to  hold  to  bail,  or  because 
an  improper  discretion  was  exercised  by  the  Judge,  the 
Court  would  have  interfered  and  set  it  aside.  An  instance 
of  such  a  review  occurred  in  the  case  of  .fin/ay  v.  JS2Zj^ea(i). 
By  the  6th  section  of  the  statute  of  Victoria,  the  person 
arrested  may  apply  to  a  Judge  for  an^xrder,  or  to  the  Court 
for  a  rule  to  shew  cause  why  he  should  not  be  dischaiged 
out  of  custody,  and  the  Judge  or  Court  may  make  an  order 
or  rule  absolute  as  prayed,  with  or  without  costs,  or  make 
such  other  order  therein  as  shall  seem  fit ;  and  there  is  a 
proviso  that  such  order  made  by  the  Judge  may  be  dis- 
chaiged or  varied  by  the  Court  on  application  made  thereto 
by  either  party  dissatisfied  with  such  order.  It  is  clear  from 
the  terms  of  this  section,  that  notwithstanding  the  Judge's 
order  to  arrest,  the  Court,  from  which  the  process  issued, 
upon  an  application  to  it,  has  a  power  to  discharge ;  and  we 
think  that  there  is  nothing  in  the  act  to  take  away  the 

(a)  In  the  Vacation  after  Michaelmas  Term. 
/  (6)  2  East,  463. 
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genera!  control  previoosly  posseeBcd  by  the  Comt  orer  a       1846. 

single  Judge  acting  in  matters  pending  in  the  Court;  and,      gr2ham 

consequently  that»  when  any  application  is  made  to  us,  we     ^^  Others 

may  interfere,  either  by  yirtue  of  our  general  jurisdiction,  or  Sandrinklu. 

that  given  by  the  statute,  if  we  think  the  materials  before 

the  Judge  insufiScient,  or  that  he  exercised  an  improper  dis-  ,. 

oetion ;  and  further,  that  the  party  arrested  by  the  statute     *''"«"^- 

may  use  affidavits  to  contradict  or  explain  those  on  which 

the  order  was  granted,  either  by  denying  the  intention  to 

depart,  or  shewing  that  the  debt  wns  not  due--a  course 

which  was  not  permitted  by  the  old  practice  of  the  Court; 

and  that  these  affidavits  may  be  answered  by  the  plaintiff  on 

flliewing  cause.    In  addition  to  the  power,  a  right  is  given 

to  the  person  arrested  to  take  the  opinion  of  another  Judge 

as  to  the  propriety  of  his  discharge,  this  opinion  being  again 

subject  to  be  reviewed  by  the  Court  above.    Two  questions 

here  arise,  first,  whether  if  the  Judge  secondly  applied  to 

should  difier  from  the  first  on  the  same  state  of  te^is  he 

has  power,  or  ought  to  order  the  prisoner's  discharge,  as 

upon  an  appeal  to  the  Court ;  and  secondly,  if  it  should 

appear  on  fresh  affidavits  that  the  person  arrested  was  about 

to  quit  England  at  the  time  those  affidavits  were  made, 

though  it  is  not  clear  that  he  was,  or  even  should  it  be 

shewn  that  he  was  not,  when  the  order  was  made,  the 

Court  ought  to  discharge  him,  or  his  bail,  or  direct  the 

money  deposited  instead  of  bul  to  be  refunded.     We  are 

not  agreed  upon  these  questions,  and  it  is  not  now  necessary 

for  us  to  decide  them  in  disposing  of  the  two  cases  which 

we  have  taken  time  to  consider,  though  the  points  are  of 

practical  importance. 

In  Oraham  and  Others  v.  SandrineBi,  the  defendant  was 
anested  for  i,900il,  by  order  of  Mr.  Justice  £rky  which  was 
founded  on  an  affidavit  made  on  the  20th  of  October,  stating 
the  debt  sufficiently,  and  that  an  advertisement  had  appeared 
in  the  TYmet  on  the  15th  of  September,  of  an  edict  of  the 
Austrian  Consul  at  Smyrna  on  the  Isi  of  August,  stating 

Y  2 
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1846.       the  defendant  to  have  abflconded  from  Smyrna,  and  to 
Q^^^^^^^    stand  accused  of  the  crime  of  fraudulent  bankruptcy,  and 
and  Oclierg    calling  on  him  to  appear  in  seventy  days,  and  offering  a 
SANDaiNELu.  safe  conduct.     The  affidavit  stated  no  other  material  fact, 
and  merely  added  the  belief  of  the  deponent  that  the 
9.         defendant  would  shortly  quit  England,  unless  apprehended* 
BuLKELSY.    ^ftgy  jjjg  defendant  was  arrested,  he  applied  to  my  Brother 
Flatt  to  set  aside  the  order  to  hold  to  bail,  and  all  subse- 
quent proceedings,  upon  his  own  affidavit  and  that  <^  other 
persons,  as  to  his  intention  to  remain  in  England.    The 
learned  Judge  refused  to  make  the  order.    The  affidavits 
did  not  disclose  any  new  matter  against  the  defendant. 
In  the  form  in  which  the  summons  was  taken  out,  my 
Brother  Flati  was  certainly  right  in  not  granting  an  order 
to  the  full  extent  asked,  because  the  writ  of  capias  certiunly 
ought  not  to  have  been  set  aside.     Whether  he  was  right 
or  not  in  refusing  to  make  any  order  to  dischaige  only,  on 
this  summons,  is  not  material  now;  because  we  are  all  of 
opinion  that  we  may  consider  that  my  Brother  JErle^s  order, 
and  the  affidavit  in  support  of  it,  are  before  the  Court,  and 
that  under  our  general  jurisdiction  we  have  a  power  to  give 
the  defendant  relieC  We  all  think  he  was  wrong  in  making 
an  order  to  arrest  upon  such  an  affidavit    It  is  probable 
that  he  did  not  advert  to  the  ciroumstance  that  the  Austrian 
edict  was  to  appear  at  Smyrna  in  seventy  days,  and  that 
seventy  days  had  expired  before  the  application  to  him. 
Whilst  they  were  running  it  might  have  been  thought^  that 
as  an  Austrian  subject,  the  defendant  would  have  obeyed 
the  summons  and  gone  abroad.     The  order,  therefore, 
having  proceeded  upon  insufficient  grounds,  we  think  that 
the  defendant  should  be  dischaiged  out  of  custody,  and  we 
say  nothing  respecting  the  order  of  Ftatt,  B. ;  but  this  dis- 
chaige should  be  without  costs,  as  there  was  no  untrue 
statement  or  concealment  of  fects  on  the  part  of  the  plaintifis. 

The  other  case  is  that  of  TaUwt  v.  Bulkdey.    This  case 
is  not  [Nressing^  as  the  defendant  is  not  in  custody.     We 
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lia?e  carefiillj  peruged  all  the  affidavits,  and  think  that  if  it        1846. 
were  not  for  the  matter  disclosed  on  the  affidavits  used  on     ^qIaham 
shewing  cause,  the  defendant  would  be  entided  to  have  the    ud  Othen 
deposit  returned;  but  these  affidavits  raise  a  question  on  SANoaiNiLu. 
which  the  defendant  has  not  had  any  opportunity  of  being 
heard,  viz.,  whether  he  has  not  since  the  arrest  broken  up  «. 

his  establishment  and  gone  to  reside  abroad,  and  whether    ^'"J""*"^* 
this  be  the  &ct  the  Court  wish  to  ascertain,  before  they 
decide  on  the  question,  whether  the  deposit  ought  to  be 
returned.     This  question  must  be  referred  to  the  Master. 

The  judgment  pronounced  is  that  of  my  Brothers  ^/&rjoii, 
Phftt,  and  myself;  whether  the  Chief  Baron  agrees  with 
it  or  not,  I  do  not  know. 

Rules  accordingly. 


Haigh  v.  Pabib. 

( Coram  Solfs,  B.,  nttinff  ahme.)  ^^  ^/  f^f^Kj^ 

IN  this  case  the  plaintiff  brought  an  action  of  debt  for  When  a 
work  and  labour,  which  was  tried  before  the  Secondary  in  Si  jebc  for 
London,  when  the  plaintiff  had  a  verdict,  leave  being  JJI^^jJid 
reserved  for  the  defendant  to  move  to  enter  a  nonsuit,  on  oMneda 

Ywdicty  whidi 

the  ground  of  the  insufficiency  of  the  evidence.     A  rule  wwafterwardg 
was  afterwards  obtained  to  enter  a  nonsuit,  or  for  a  new  )^Uwtrial 
trial,  and  the  Court  directed  it  to  be  absolute  for  a  new  ?!^^^Y^ 


triaL    The  plaintiff,  instead  of  proceeding  to  try  the  cause  proceeding: 
again^  commenced  in  form&  pauperis  a  £reA  action  in  ^ 


assumpsit,  declaring  on  a  special  contract     The  defendant  ^^^^ 
thereupon  obtained  a  rule  calling  on  the  plaintiff  to  shew  p«iperit  m 

respect  of  tbe 

cause  why  the  proceedings  in  the  present  action  should  not  same  subject- 
be  stayed  until  the  former  action  for  the  same  cause  should  j^^^^^t, 

«>«'di»po-edo£  ir:^z. 

tract;  the 
Covrt  made  absolute  a  rule  to  staj  proceedings  in  the  second  action  until  the  former  was 
disoonttnoed  or  determined. 
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1 846.  TTumuu  shewed  cause.  The  second  action  is  substantially 

Haioh      different  fix>m  the  first.     Instead  of  suing  in  debt  for  work 

*•  and  labour,  the  plaintiff  has  sued  in  assumpsit  on  a  special 

contract.    Besides,  the  defendant  might  have  put  an  end 

to  the  first  action  by  taking  down  the  cause  for  trial  by 

provisa 

Oreetiwood,  in  support  of  the  rule.  The  two  actions  are 
brought  in  respect  of  the  same  subject-matter,  and  it  makes 
no  difference  that  the  form  of  the  action  is  yaried,  or  that 
the  declaration  is  special  JFesion  v.  Withers  {a)  decided 
that  after  a  nonsuit  in  trespass  the  Court  will  stay  pro- 
ceedings in  the  second  action  between  the  same  parties  for 
the  same  cause,  until  the  costs  of  the  nonsuit  are  paid, 
notwithstanding  the  plaintiff  be  a  prisoner  at  the  time  of 
bringing  the  second  action,  and  sue  in  form&  pauperis. 
So  where  a  lessor  of  the  plaintiff,  after  succeeding  in  eject- 
ment, has  recovered  in  an  action  for  mesne  profits,  the 
defendant  is  not  allowed  to  bring  an  ejectment  to  recover 
back  the  premises  until  he  has  paid  the  costs  of  the  former 
ejectment,  and  of  the  action  for  mesne  profits ;  Lushes  Prac, 
796 ;  Doe  d.  Church  v.  Barclay  {b).  In  this  case  the  plaindff 
should  have  discontinued  the  former  action  before  he  com- 
menced a  firesh  one,  and  then  the  defendant  would  have 
obtained  his  costs. 

BoLFB,  B. — ^The  rule  must  be  absolute  to  stay  proceedings 
in  the  second  action  until  the  former  has  been  discontinued 
or  determined.  In  Thrtutaut  d.  Park  v.  Traublaome  (c), 
the  Court  stayed  proceedings  in  an  ejectment  brought  in 
the  Queen's  Bench  until  the  plaintiff  discontinued  another 
ejectment  brought  before  that  action  on  the  same  title  and 
for  the  same  lands  in  the  Common  Pleas.  In  the  present 
case  the  two  actions  are  in  respect  of  the  same  subject- 
matter. 

Rule  absolute. 

/  (a)  3  T.  R.  611.  (c)  Andrews,  397. 

V   {b)  15  East,  333. 
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Allott  V.  Beabcboft. 
1  HIS  was  a  rale  for  judgment  as  in  case  of  a  ncmsuit 


IS46. 


Adefendiiit 
is  entitled 
to  nofe  fftHT 


Addison  shewed  cause  upon  affidavit  that  the  cause  was  |^^£wof  iT 
entered  for  trial  at  the  last  assizes  for  the  county  of  York,  j;^^,^^ 
but  was  struck  out  of  the  list  in  consequence  of  no  one  cuue,  on 
appearing  either  for  the  plaintiff  or  defendant    The  attor-  oatSr  trial, 
nejB  on  both  sides  lived  at  a  distance  fix>m  the  asrize  town,  ^S^Ugt 


and  as  the  cause  stood  low  down  in  the  list,  they  did  not  >^<  .  ^  . 

of  neitiier 

expect  it  to  come  on  so  soon  as  it  did,  in  consequence  of  plaintiff  nor 

some  of  the  previous  causes  being  strack  out.    Upon  these  cp^JiriBg. 

&cts  he  submitted,  that  as  the  defendant  did  not  appear  to   ^  ^j^J^  ^Aa./oi  / 

claim  a  nonsuit,  he  was  not  entitled  to  move  for  judgment  '  '^ 

as  in  case  of  a  nonsuit,  or,  at  all  events,  he  could  not  have 

the  costs  of  the  day. 

lAuhy  in  support  of  the  rale. 

Pabkb,  B. — The  plaintiff  has  not  proceeded  to  trial 
according  to  the  course  and  practice  of  the  Court,  but  has 
been  guilty  of  default,  and  the  defendant  might  either  have 
instructed  counsel  to  appear  and  have  the  plaintiff  called, 
or  he  might,  as  he  has  done,  apply  to  this  Court  for  judg- 
ment as  in  case  of  a  nonsuit.  Tlie  affidavit,  however, 
discloses  a  sufficient  excuse  to  induce  us  to  discharge  the 
rule  on  a  peremptory  undertaking.  If  the  defendant  can 
shew  by  affidavit  that  any  costs  of  the  day  have  been 
incurred  in  consequence  of  the  de&ult^  he  ought  to  have 
them. 

Per  CuBiAiL 

Rule  accordingly. 


328  cAtiE8  on  poum  of  PRAtrricB^  bxch. 

1846. 


^e.  //•  My^)i^.  Foley  v.  Botfibld« 

Wb«re,after      £  HIS  wa8  att  acdon  of  covenant  on  a  lease,  to  which  the 
Court  reoom*    defendant  pleaded  several  pleas,  upon  which  issues  were 


!!pid^  joined  The  cause  was  tried  before  WOUamg,  J.,  at  the 
]|^^^^  Stafford  Summer  Assizes,  1843,  when  a  verdict  was  found 
bothptftiet,      for  the  pbdntiff  on  some  of  the  issues,  and  for  thedefendant 

om  which  was  , 

nerer  ftomllj       on  Otoers. 

!^'Jr^the  ^^  Michaelmas  Term  following,  R.  V.  Bichards  moved 
defira^^  AUL  ^^^  *  ^^^  ^  ^^^^  cause  why  the  verdict  should  not  be 
thut  Um  nlam.  entered  for  the  defendant  on  the  facts  proved,  and  also  on 
thagmieral  the  construction  of  the  lease  on  which  the  action  was 
^^''^''iiot  brought  Talfaurd,  Serjt,  also  moved  to  enter  a  verdict 
entitled  U)  the   for  the  plaintiff  on  the  other  issues.    The  Court  recom- 

coeti  of  the 

aborti?e  ipecial  mended  that  a  special  case  should  be  stated,  and  the  counsel 
^'^^  on  both  sides  assented.   The  plaintiff  drew  the  special  case^ 

and  delivered  it  to  the  defendant,  who  took  no  further  step 
until  after  several  applications,  and  a  Judge's  order  to 
compel  him  to  settle  the  case,  when  he  returned  it  un- 
altered, together  with  the  draft  of  a  case  prepared  by 
himsel£  The  parties  being  unable  to  agree  upon  the 
settlement  of  the  case,  the  matter  stood  over  for  two  years 
and  a  half,  and  then,  upon  the  defendant's  suggestioui  the 
rule  was  restored  to  the  paper,  and  was  about  to  be  argued, 
when  the  parties  came  to  terms,  and  it  was  arranged  that 
the  plaintiff  should  retain  the  verdict  found  for  him  with 
reduced  damages,  and  the  defendant  his  verdict  on  the 
issues  found  for  him.  On  taxation,  the  Master  allowed 
the  plaintiff  the  general  costs  of  the  cause,  but  refused  to 
allow  him  any  costs  in  respect  of  the  abortive  special  case. 

Whitmare  moved,  upon  affidavit  of  the  above  facts,  fcnr  a 
rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation.  [PoUochy  C.  B. — Unless  there  was  some  provision 
made  at  the  time  as  to  the  costs  of  the  special  case,  I  do 


I 
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not  see  why  the  plaintiff  is  to  have  them  any  more  than  1846. 
the  defendant]  The  plaintiff  has  the  general  costs  of  the 
cause,  and  it  is  submitted  that  these  costs  are  part  of  the 
costs  in  the  cause,  as  they  arose  out  of  a  proceeding  recom- 
mended by  the  Court,  and  acceded  to  by  both  parties,  and 
which  were  rendered  abortive  by  the  defendant's  defiiult 

Pollock,  C.  B. — ^They  are  clearly  not  costs  in  the  cause. 

Pabsjb,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


Daniels  ©.  Fieldino  and  Another.  j^     •  9?77?y:ji/n 

C/ASK     The   declaration   stated   that    the   defendants  aneethe 
I  heretofore,  to  wit,  on,  &c,  not  having  any  reasanabk  or  o.  no,  die 

I  probable  came  to  believe  that  the  plaintiff  was  abou^  to  J^J"]!!^ 

quit  England,  but  contriving  to  injure,  harass,  and  oppress  foramiOicioQi 
the  plaintiff^^iZfe^,  maliciously,  and  without  any  reasonable  \t^  UiwAmi 
or  probable  catue^  caused  and  procured  Sir  John  Pattesonf  SLiSS^J^ 
Knt,  one  of  the  justices,  &c,  to  make  his  certain  order  in  £^^'*  ^'^ 
writuig  under  his  hand,  dated,  &c.,  in  an  action  of  debt  uul  most 
then  pending  in  the  Court  of  our  Lady  the  Queen,  before  dunstaooes  * 
the  Queen  herself,  at  Westminster,  wherein  the  now  de-  jj^^ 
fendant,  G.  Fielding,  was  plaintiff,  and  the  now  plaintiff,  ^||^<^  ^ 
A.  Daniels,  was  defendant,  whereby  the  said  Sir  J.  Patteson     But  where 
duly,  and  according  to  the  form  of  the  statute  in  such  case  ^^^^  tbet 
made  and   provided,  ordered   that    the   now  defendant,  ^^f^"^*"**' 
G.  Fielding,  should  be  at  liberty  within  a  fortnight  fix)m  reaMoable  or 
the  date  thereoi^  to  issue  one  or  more  writ  or  writs  of  capias  forbeUering 

that  the  pUin- 
tiff  was  aboiit 
to  quit  England,  fahefy  and  malicioui  1y,  and  witboat  reaaonable  or  probable  canae,  caused  and 
pvcwred  a  Judge  to  make  an  order  for  the  pldntiff*s  arrest  t  J?«U;  that  after  Terdict  the 
deeUration  most  be  taken  to  mean  that  the  order  was  pocured  by  false  eridenoe,  or  by  means 
of  falsehood  ;  the  allegations  as  to  the  defendants  not  having  reasonable  or  probable  cause  for 
believing  that  the  plaintiff  was  about  to  quit  England,  being  r^jooted  as  sorpfusage. 
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1846.       into  one  or  more  diflerent  countieB,  as  the  now  defendant 
Danxblb      loight  require^  against  the  now  plaintiffi  indorsed  to  hold 
'•  the  now  phdntiff  to  bail  for  the  sum  of  143621  5s.,  porsaant 

and  AnotlMr.  to  the  Said  Statute ;  and  thereupon  the  now  defendants, 
afterwards,  to  wit^  on,  &c.,  and  within  a  fortnight  from 
the  date  of  the  first  order,  to  wit,  on,  &c.,  falsefy  and 
nudidouslj,  and  without  any  reasonable  or  probable  cause, 
caused  and  procured  to  be  sued  and  prosecuted  out  of  the 
said  Court  of  our  said  Lady  the  Queen,  before  the  Queen 
herselj^  under  and  by  virtue  of  the  said  order,  a  writ  of  our 
said  Lady  the  Queen,  called  a  capias,  against  the  now 
plaintiff,  indorsed  to  hold  to  bail  for  143621  6s. ;  and  there- 
upon the  now  defendants,  fakely  and  maliciously,  and 
without  any  reasonable  or  prebable  cause,  sued  out  by 
colour  of  the  sidd  order,  a  writ  of  capias,  directed  to  the 
sheriff  of  Middlesex,  commanding  him  to  arrest  the  plaintiff 
until  he  should  give  bail  in  the  said  action  so  then  pending 
against  him,  or  until  he  should  otherwise  be  discharged  by 
due  course  of  law:  that  the  defendants,  pursuant  to  the 
said  order,  falsebf,  maliciously,  and  without  reasonable  or 
probable  cause,  caused  the  writ  to  be  issued  for  1436/.  Ss., 
and  by  virtue  thereof  falsefy  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  caused  the  plaintiff  to 
be  arrested  by  the  said  sheriff  by  virtue  of  the  said  writ, 
and  to  be  kept  in  custody  until  he  gave  bail  in  300021  to 
procure  his  release.  Whereas  in  tnith  and  in  &ct  the 
now  defendants  never  had,  nor  was  there  at  any  time  any 
reasonable  or  probable  cause  for  believing  that  the  pUdntiff 
was  about  to  quit  England,  nor  had  he  any  such  intention. 
That  such  proceedings  were  had  in  the  said  action  that  it 
was  ordered  that  the  order  of  Patteson,  J.,  should  be 
rescinded,  and  that  the  writ  of  capias  should  be  set  aside, 
and  the  bail  bond  be  delivered  up  to  be  cancelled,  and  that 
the  defendant,  G.  Fielding,  should  pay  the  costs  of  and 
occasioned  by  the  arrest,  whereby  the  now  plaintiff  was 
wholly  dischaiged  from  the  said  arrest,  &c. 
Plea,  not  guilty. 


FxSLDOfO 

aadAaoUMr. 
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At  the  trial  before  JPMlocky  C.  B.,  at  the  Middlesex       1^46. 
SittingB  after  Hilary  Term,  I8465  the  juiy  foand  a  verdict     p][^2ms 
for  the  plaintiff,  with  5L  damaged. 

Martin  obtained  a  role  niai  to  arrest  the  judgment^  against 
which 

Jerms  and  Sumfrey  shewed  cause  (a).  The  declaration 
IS  good,  at  least  after  verdict  The  gbt  of  the  action  is 
the  malicioosly,  and  without  reasonable  or  probable  cause, 
procuring  the  plaintiff  to  be  arrested,  not  the  improperly 
obtaining  from  the  Judge  an  order  to  arrest.  It  is  therefore 
unnecessary  to  aUege  in  the  declaration  that  the  affidavit  on 
which  the  order  was  made  was  false.  The  Judge's  order  is 
only  that  the  plaintiff  shall  be  at  Uberty  to  issue  a  capiat 
and  if  he  wrongfully  avails  himself  of  that  permission 
through  malice  and  without  reasonable  or  probable  cause, 
he  is  liable  to  an  action.  It  may  not  in  strictness  be 
necessary  even  to  state  the  Judge's  order  in  the  declaration, 
«r  at  least  only  to  state  it  for  the  purpose  of  shewing  that 
the  action  has  been  properly  conceived.  In  case  for  a 
malicious  proeecutioti,  it  is  not  necessary  to  allege  that  an 
information  was  laid  before  the  magistrate;  Gregory  v. 
Derby  {b)\  MiUm  v.  Elmare{c)\  Biggs  v.  Clay  (d).  In 
Saxon  V.  Cattk(e)y  the  plaintiff  gave  the  defendants  6 
warrant  of  attorney  to  enter  up  judgment,  if  certain  costs 
should  be  unpaid  within  four  days  afler  the  Master  should 
have  taxed  the  same.  The  defendants  procured  a  taxadon 
ex  parte,  and  by  an  incorrect  representation  to  the  Master, 
obtained  from  him  an  allocatur  for  more  costs  than  they 
were  entitled  to.  A  new  taxation  was  directed  by  a  Judge, 
pending  which  the  defendants  arrested  the  plunti£^  and  it 
was  held  that  the  plaintiff  might  properly  sue  in  case  for  a 
malicious  arrest,  and  was  not  bound  to  declare  for  a  deceitful 

(a)  In  Trinity  Term,  1846.  (eO  3  N.  &  M.  464. 

(6)  8  C.  &  P.  749.  ^  Ce)  6  A.  &  B.  652;  S.  G.  1  N. 

(c)  4  C.  &  P.  456.  &  P.  661. 
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representation  to  the  Master.  Elue  v.  Smiih  (a)  is  also  in 
point  After  verdict  the  Court  will  construe  the  declaration 
so  as  to  support  it,  and  the  meaning  of  it  is,  that  the  de- 
fendantSy  in  making  their  application  to  the  Judge,  knew 
that  they  had  no  reasonable  or  probable  cause  for  such 
application,  and  that  their  affidavit  was  fidse. 


Martin  and  CawUnff,  in  support  of  the  rule.  The  decla- 
ration ought  to  have  alleged  that  the  defendants  imposed 
on  the  Judge  by  a  false  affidavit,  and  thereby  induced  him 
to  make  the  order.  The  foundation  of  the  action  is  the 
maliciously  making  an  affidavit  which  the  defendants  knew 
to  be  fidse,  and  so  prevailing  on  the  Judge  to  act  It  is 
consistent  with  every  aliq^ation  in  this  declaration  that  the 
defendants  thought  they  had  reasonable  and  probable  cause 
for  applying  to  the  Judge  to  grant  the  order;  and  though 
it  might  afterwards  turn  out  that  the  learned  Judge  was  in 
error  in  making  the  order,  still  the  defendants  would  not 
be  liable  if  they  induced  the  Judge  to  act  by  merely  stating 
iacts  which  they  believed  to  be  true.  Li  order  to  shew 
that  the  defendants  acted  mal&  fide,  it  should  have  been 
alleged  in  the  declaration  that  the  defendants  obtained  the 
order  by  felsehood  and  fraud ;  Johnstone  v.  Sutton  (by 
Before  the  statute  1  &  2  Vict  c  110,  the  Court  or  Judge 
in  authorizing  an  arrest  merely  acted  miniBterially,  and  it 
was  the  practice  to  allow  an  arrest  upon  an  affidavit  of  debt 
made  by  the  plaintiff  himself  or  a  third  person.  The  arrest, 
therefore,  was  the  act  of  the  plaintiff.  Since  the  statute 
it  is  difierent,  it  is  tlie  Judge  who  orders  the  arrest  upon 
the  fects  laid  before  him.  The  words  **  felsely  and  mar 
liciously^  in  the  subsequent  part  of  the  declaration  have 
the  same  meaning  as  in  the  former  part  [Holfe,  B. — The 
words  ''that  the  defendants  falsely  and  maliciously,  and 
without  any  reasonable  and  probable  cause,  caused  and 
procured  Mr.  Justice  Patteson  to  make  the  order,"  &c., 
may,  after  verdict,  mean  that  they  induced  him  by  false 
(a)  1  D.  &  R.  97.  /lb)  1  T.  R.  544. 
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and  malicioos  statements  in  their  aflSdayit&}  Those  words 
do  not  imply  that  the  Judge's  order  was  improperly  obtained. 
They  cited  JacksM  ▼•  PesJM{a);  Skbmer  y.  Gunian(b); 
Saml  Y.  Roberts{c);  Chapman  ▼•  PickersffiU {d);  Harris  t. 
Goodwyn  (e). 

CWr.  ado.  wdt 

The  judgment  of  the  Coort  was  delivered  by  (/) 
RoLFBy  B. — ^This  was  an  action  for  maliciously  arresting 
the  pbuntiff,  and  holding  him  to  bail  for  a  sum  of  1436il 

On  the  trial  before  the  Lord  Chief  Baron,  at  the  sittings 
after  last  Hilary  Term,  the  pbuntiff  obtained  a  verdict 
The  Court  afterwards  granted  a  rule  nisi  for  arresting  the 
judgment,  which  came  on  to  be  argued  in  last  TVinity 
Term,  and  we  took  time  to  consider  our  judgment  The 
declaration  states  that  the  defendants  not  having  reasonable 
or  probable  cause  to  beEeve  that  the  plaintiff  was  about  to 
quit  England,  fiilsely  and  maliciously,  and  without  reasonable 
or  probable  cause,  caused  and  procured  Mr.  Justice  PaUetan 
to  make  an  order,  dated  18th  of  November,  1845,  in  an 
action  then  pending  in  the  Court  of  Queen's  Bench  against 
the  plaintiff,  at  the  suit  of  one  of  the  defendants,  by  which 
order  Mr.  Justice  Patteion  ordered  that  the  now  defendant 
should  be  at  liber^  to  issue  a  writ  of  capias  against  the 
now  plaintiff,  indorsed  to  hold  him  to  bail  for  1436£ ;  and 
thereupon  the  now  defendants  felsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  sued  out  by 
colour  of  the  said  order  a  writ  of  capias,  directed  to  the 
sheriff  of  Middlesex,  commanding  him  to  arrest  the  plaintiff 
until  he  should  give  bail  in  the  said  acdon  so  then  pending 
against  him ;  or  until  he  should  otherwise  be  discharged  by 
due  course  of  law.  The  declaration  then  goes  on  to  aver 
that  the  defendants,  pursuant  to  Mr.  Justice  Patti$atCs  order, 
fidsely  and  maliciously,  and  without  reasonable  or  probable 

^  (a)  1  M.  &  S.  234.  /  (e)  3  M.  &  G.  406 ;  S.  C.  2 

.  {b)  lWBis.Saand.228(^6thed.  Scott  N.  R.  459;  9  Dowl.  409. 
.  ^c)  I  Salk.  13.  (/)  In  Michaelmaa  Vacation. 

K^iD  2  Wila.  US. 
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cauae,  cansed  the  writ  to  be  indoraed  for  1436iL  &«.,  and 
by  virtue  thereof  fiilsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  the  plaintiff  to  be 
arrested  by  the  said  sheriff,  by  virtue  of  the  said  writ,  and 
to  be  kept  in  custody  until  he  gave  bail  in  3000^  to  procure 
his  release — ^whereas  in  truth  and  in  fiurt  the  defendants 
never  had^  nor  was  there  at  any  time  any  reasonable  or 
probable  cause  for,  believing  that  the  plaintiff  was  about  to 
quit  England,  nor  had  he  any  such  intention*  The  deda^ 
ration  then  goes  on  to  state  that  such  proceedings  were  had 
in  the  action  that  it  was  ordered  that  Mr.  Justice  Pattesan^s 
order  should  be  rescinded^  and  die  writ  of  capias  dbould  be 
set  aside,  and  the  bail  bond  should  be  delivered  up  to  be 
cancelled,  and  that  the  said  defendant,  G.  Fieldii^  should 
pay  the  costs  of  and  occasioned  by  the  arrest — ^whereby  the 
plaintiff  was  wholly  discharged  fix>m  the  arrest,  and  the 
proceedings  relating  thereto. 

Li  order  to  decide  on  the  validity  of  this  declaration  after 
verdict,  it  will  be  convenient  to  consider,  first,  what  the  law 
was  before  the  statute  1  &  2  Vict.  c.  1 10,  abolishing  arrest 
on  mesne  process;  and  secondly,  how  the  law  has  been 
affected  by  that  statute^  so  fiir  as  relates  to  actions  for 
malicious  arrests. 

The  arrest  before  the  statute  was,  in  actions  for  debt,  the 
mere  act  of  the  plaintiff  himsel£  On  making  the  requisite 
affidavit  that  the  defendant  was  indebted  to  him  in  a  sum 
of  20L  or  upwards,  the  plaintiff  obtained  his  writ  of  capias 
or  latitat  as  a  matter  of  course.  Nothing  was  required  in 
order  to  entitle  the  plaintiff  to  such  a  writ  but  the  affidavit 
of  debt,  the  truth  of  which  the  defendant  had,  in  that  state 
of  the  proceedings,  no  means  of  controverting.  The 
defendant  was  thus^  so  fer  as  the  arrest  was  concerned, 
enthely  at  the  mercy  of  the  plaintiff.  If  the  plaintiff 
fraudulently  made  affidavit  of  a  debt  which  did  not  exist, 
he  thereby,  without  the  intervention  of  any  other  authority, 
caused  an  injury  to  the  defendant  And  it  followed  as  a 
necessary  consequence,  that  if  in  the  result  of  an  action  in 
which  the  defendant  had  been  arrested,  it  turned  out  that 
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tbe  debt  sworn  to  was  not  due,  the  defendant  had  a  right       t846 


,1 


of  action  against  the  plaintiff  for  the  injury  caused  to  him      p^^fJ^J 
directly  by  the  wrongful  act  of  the  plaintiff.  '- 

Such  being  the  state  of  the  law  before  the  passing  of  the  ind  AdoUmt* 
1  &  2  Vict  c  110,  the  declaration  for  a  malicious  arrest 
merely  stated  that  the  defendant  not  having  reasonable  or 
piobaUe  cause  of  action  against  the  plaintiff  for  the  amount 
hr  which  he  afterwards  caused  him  to  be  arrested,  ma- 
liciously sued  out  a  capias,  and  without  reasonable  or 
piobable  canse,  procured  the  same  to  be  indorsed  in  the 
sum  of  L  and  caused  the  same  to  be  delivoned  to  the 
sheriff,  and  without  reasonable  or  probable  cause,  caused 
the  sheriff  to  airest  the  plaintiff  The  declaration  then 
proceeded  to  aver  the  prosecution  and  termination  of  the 
action  in  which  the  plaintiff  had  been  arrested,  and  that  in 
the  result  it  turned  out  that  the  sum  for  which  he  had  been 
arrested  was  not  due,  and  the  injury  arising  fix>m  this  arrest, 
together  with  the  consequential  damage,  if  any  were  set 
forth  in  the  declaration,  constituted  the  ground  of  action. 

By  the  1  &  2  Vict  c.  110,  a  great  change  was  made  in 
the  law  relative  to  airest  on  mesne  process,  and,  by  conse- 
quence, in  the  nature  of  the  action  for  a  malicious  arrest 
By  the  first  section  of  that  statute,  arrest  on  mesne  process 
is  abolished,  but  then  by  the  third  section  it  is  enacted,  that 
if  a  plaintiff  shall,  by  the  affidavit  of  himself  or  of  some 
other  person,  shew  to  the  satis&ction  of  a  Judge  that  he 
has  a  cause  of  action  against  the  defendant  to  the  amount 
of  20L  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England,  then 
it  shall  be  lawful  for  the  Judge,  by  special  order,  to  direct 
that  the  defendant  may  be  held  to  bail  for  such  sum  as  the 
Judge  may  think  fit,  not  exceeding  the  amount  <^  die  debt, 
and  thereupon  the  plaintiff  may  sue  out  a  writ  of  capias^ 
according  to  a  form  given  in  a  schedule  to  the  act  By 
section  4  the  sheriff  is  directed  to  arrest  the  defendant  on 
such  writ  of  capias,  who  is  to  remain  in  custody  till  he  has 
given  bail  or  made  a  deposit  to  secure  the  debt  and  costs. 
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i84q«       as  he  migfat  have  dime  uiider  the  fofiner  fltatntes.   Section  5 


dU^iels  ^i^actsy  that  this  order  lor  arrest  may  be  made  at  any  stage 
FiELDiNO  ^^  ^  {Mpoceediogs;  and  seotkffi  6  enaUes  die  party  arrested 
and  AiM^e^. .  to  spjpt^  4q  {BpQir  J^jkifgfi  or  to  the  GouTt^  for  a  mleqrorder 
on  the  plaintiff,  to  dbev  oatise  why  he  shouUiio^  be  dis<> 
chaigi^  out  ^.  custody  and  the  Judge  6r  Court  maif  nUdo^ 
such  <Hrder  theifioo  as  oBMiy  seem.  juatrproTiUed  that  any 
such  order  mads  by  a  Judge  mAj  be  diashaigedior  ivaiied 

by  the  Court.  »        i  >....-. .     .i..-.     :>  ^    -■     - 

This  wry  ipuporftuu  altemdoaiA4ie)lal»  ef>«iFest  lias<of 
necessity  o^terkdly.  idlercid  the  nature  of  th^iaetioi^  fot-Br 
malicious  arrest. 

The. fouadation in^ which  such anraetianflnisti .noir real 
is,  that  the  partjjr  ebtainiog  the  capias  has  impoaddca^the 
Judge»  by  sQiyie  ftlee.  stateajbent}  some  suggestio  vfidsi  or 
suppces90'¥eri,  and  has  thereby  astisfied>  him  not  oidy  of 
the  eustenoe  of  the  debt  to  the  requisite  amount^  but  also 
that  there  is  raasoaable  ground\  for  supposing  ihat  the 
debtor  is  about  to  quit  the  country.  But  how  will  itbe  i£ 
without  any  sach  Soaud.or  fiilsehood  a  pUintiff»{iipoQ  )ui 
affidavit .fiurly  stating  the  ftct^  sucMods  ia aatiafyii^<  a 
Judgie  that  thode&ndaat  is  about  to  qiMtthe.coimtxy)  alid 
so  obtains  an  order  for  a  capias  to  aivest  the  defendant 
even  though  he  naay  not  hhnaelf  beliete  that  tba  defendant 
does  int^-  to  quit  tha.  opumxy  ?  14*  indeed,.'  the •  pss^ 
airesled  had  mt  such.i^ntioiiki.he  haa^the (power  uader 
section  6  of  mafcing'a  sffbstsntive  a^plioajtiett  to  aJudge^ 
or  to,  th^  Cpnrtt.piiQy^  to  be  discfasiged^ioiM:  of^custodyi 
and  this  will  be  c^mot  i^  a  m^tt^  of  Miiase^if  tha  party 
arrested  succeeds  in  satisfying  the  Judge  or  Court  tfaatiie. 
has  not,  nor  ev^et  hijd,  the  intentioOr  imptited  to  him^  JBut> 
such  a  discharge  affords  no  ground  of  action  agaiaat  "the 
party  at  whose  josftance  .^he  party  discharged  has  been  held 
to  bul,  provided  only  that  the  original  order  of  the  Judge 
has  been  fiurly  obtained.  It  is  essential  under  the  present 
statute  that  the  phuntiff^  in  an  action  for  a  malicious  arrest, 
should  allege  falsehood  or  fraud  in  obtaining  the  original 
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order.     The  action  is  now  in  its  character  similar  to  an 

action  for  a  malicious  prosecution  on  a  criminal  charge, 

and  the  declaration  outrht.  therefore,  in  analoo^y  to  the 

^     ,      ,.  .       ^     '        .  1         1      ri  Fielding 

course  of  pleadings  m  such  actions,  to  state  what  the  false   and  Another. 

chaige  or  statement  was  by  which  the  Judge  has  been 

misled.    Now,  the  declaration  in  this  case  contains  no  such 

statement,  and,  indeed,  seems  throughout  to  be  framed  on 

the  enroneous  notion  that  the  gist  of  the  action  is   the 

arresting  by  the  defendants  at  a  time  when  they  had  no 

reasonable  or  probable  cause  for  believing  that  the  plaintiff 

was  going  abroad    This>  as  we  have  already  explained,  is 

an  error. 

But  the  question  is  not  whether  this  declaration  would 
be  good  on  special  demurrer,  but  whether  it  is  good  after 
vmUetf  and  though  it  is  certainly  very  informal,  yet  we 
think  that  after  verdict  it  will  warrant  the  judgment  for  the 
plaintiff.  It  all^^  amongst  other  things,  that  the  defendants 
fabefy  procured  Mr.  Justice  Pattesan  to  make  the  order  for 
the  capias.  The  expression  **  fabely  ftocured^  when 
critically  examined,  is  scarcely  sensible.  But  after  verdict 
we  think  the  word  '^fidsely''  in  reference  to  the  context^ 
must  be  taken  to  mean  by  fahe  evidence,  or  by  means  of 
fahehood;  and  then,  though  the  declaration  might  have 
been  bad  on  demurrer  for  not  setting  out  what  the  false 
evidence  was,  yet  that  is  an  omission  which  the  defendants 
might  waive,  and  a  good  cause  of  action  is  thus  stated, 
rejecting  as  surplusage  all  the  various  allegations  which 
occur  as  to  the  defendants  not  having  had  reasonable  or 
probable  cause  for  supposing  the  plaintiff  intended  to  quit 
the  country. 

For  these  reasons  we  think  there  must  be  judgment  for 
the  i^aintiff. 

Judgment  for  Plaintiff. 


VOL.   IV. 


D.   &  L. 
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vo,  //^>^/g>  WaiiLHr  v.  Joy. 

XhIS  catne  having  Bto^  for  trM  at  the  mUinfp  aftei*  lak 
Trinity  Term,  the  defendant  oblaiti«d  a-  Jadgets  order  to 
postpone  the  trial  on  payment  of  oosfe^  on  the  ground  of 
the  absence  of  a  material  witness.  Th4»  older  was  drawn 
up  and  served  oil  the  plainfiff)  but  no  netiosp  «f  ^appointment 
toiMwitSr^*^*  to  tax  was  given,  whei^ewpon  die  plaintiffiprooeeded  to  trial, 
and  obtained  a  verdict,  the  dcfendttitn^t  jappeariog.. . 
A  role  nisi  having  been  obtained  to  set  aside  die  verdict. 


Where  a  de- 
fendant obuios 
•  Judge's 
order  to  post- 
pone a  trial 
cm  paytnent 
of  costs,  he 
should  scrre 


the  order ; 
and  where  he 
omitted  to  do 
so,  and  the 
plaintiff  treated 
the  order  as  a 
nullity,  and 
prooeededto 
trial,  the 
Court  refused 
to  set  aside 
the  verdict 
so  obtained, 
except  upon 
payment  of 
costs  by  the 
defendant 


Humfrty  shewed  cause,  and  aigned,  that  «a  tfaedetedattt 
hakt  ttot  givetf  dliy  AOticie  of  laxstion,  or  auuie  any  appokil- 
mtot  for  <diat  pttrpo^,  tha  tplaimtitfwatiat  Uberty^to^lveat 
the  order  as  a  nultity,  fiUidpi^eed«e»  trial  *>  - 

ZnjA,  in  aiiptM>i4  of  the  v<i)e,  oodtencM'ihat  it  waretsftr 
fttm  the  affidAvi«B  tkM:  the  defendant  was  nead^  ti^jpay  tbe 
costs,  and  'tfiat  ft  was'iioi'i«4Q]8ite>  that'^iifi'  ahoidd  give  a 
notice  of  taMftttoh-at;4h^  tltwerii^fsarvadlhBiotdsivinsiiiiidi 
as  he  might  be  WilUiig'td  ptff  witboutimciirriqg  Jhe  eaqpense 
of  taxation.        ■  .     -        .  :..(.l.  ^/\  \  //  r  •.  •  . 


Paattfi,  B.^Tk6^  plaintiff  was!  patfeotly  regular..  Ttie 
cause  being  set  dowft  for  trials  thedefendaat^  aaaifinmir, 
obtains  a  postponement  upon  tUe<  tenasr  of  payiiig  costs. 
It  was  tfaertfore  his  du^,  ^t  tlie  time  he  served  the  osder, 
to  serve  the  plaintiff  with  an  appoiattiuait  to  laic  the  coats. 
The  role  will  be  absoivte  on^tbe  defendant  briogpog  into 
Ooort,  within  a  week^  the  etots  of  die  dag^  iogather  w}th 
the  cest§  of  this  appttoationi  odierwise  the  rale  will  be 
discharged  with  eosn. 


Per  Curiam. 


Rule  accordinglj. 


Chantler  and  WjLfB.»f  .Li;N!psEV  and  Wife,  (/o.  //'^y?KM^ 

v/ASE  by  tbct  plidntUS^  Ge^*^  Ch«9tlai'aod  Marn  |i8  inanAcUon 
wiiie^ibr  dandet  spokea  of  the  aaid  M$ria«  and  wifc°or 


Pka:  that  the  plaintiff  Maxia  wag  not  the  wife  of  the  jJlfefa  fci^* 

phfaottiiF^^eMM^  0^$^  etf0i>n&^  >  tbat'she  u  not 

_        .  .    _  .      .        -  ,  ,  .the  wife  of  the 

Special  nemmntri^Bamgaitig'W  <»n8e  that  the  matter  in  pUintifi;  u  a 
the  pfea  is,  if  true,  maUier  m  ahalieiMot  gf  the  plaintift'  f^^'!^^^^''''' 
action, «iid  not  in  harliheffedC  . 

Paterson^  in  support  of  the  demurrer.  This  defence 
AmMhufe  beet)  pleaded  in  abatameni^  and  not  in  b^r  of 
the-acdoiw  A  plea  of  the  pkixaiff's  oeveitive  is  matter  of 
abatement  •cddy^  iito  «flfect  being  ito  give  «  better  writ,  and 
the  principle  wiQ,  tquajSjr  apply  tp  tbi$  case.  Where  in 
trespass  by  husband  and  wife  for  an  assault  on  the  wife,  the 
drfbndant'  pieadMl^not'^attfyi  aDd Tattempted  4x)  >glve  in 
#rideooeiuilder  Aat  pka'tfant  ibe  iMn  had  a  fon»ev,wife 
fltlU  ivnngil^vit;  C*  J.»  refosed  to  aUow  it^^nd  said, the 
defcnee  ung^haite  been  (ddadied'  io  abntement;  Diskinsan 
Mdr-mji  9.  iDfBJr (a>  .  ht  Bettu^  Air.  tin  M  JJkUmmir  <G> 
it  is  said,  *^  if  a  writ  be  brought  by  A.  and  B.  as  baron  and 
feme,  whereas  they  were  not  married  until  the  suit  depended, 
the  defendant  may  tdead  this  fa  ahaUmeni';  for  though  they 
eatmot^  hare  m  writ  in  any  other  form»  yet  the  writ  shall 
aiMile>  because  it  was^  febe  when  sued  o^t"  Also  in  Com. 
D^.  tit.  "^AbatemMi/*  {E  «),  it  le  tjbus  laid  down,  /'so  in 
an  action  by  husband  and  wife,  it  may  be  pleaded  that  she 
was  not  coveit  at  the  day  of  the  writ,  purchased,"  ''or  that 
they^wiere  never  mamed."  Bendbe  y«  fVkkgTmui  (b)  decided 
that  the  covetture  of  the  plaintiff  caiMftot  be  pleaded  in  bar 
to  an  action  of  covenant  on  a  deed  laade  between  the  de- 
fendant and  plaintiff.    In  Allen  and  Wife  v.  Grey(c)y  a  plea 

t/ia)  1  Stra.  480.  >^(c)  1  Comb.  131 ;  S. C.  1  Show. 

/-  (ft)  1 2  M.  &  W.  97 ;  S.  C.  amte,  50 ;  2  Salk!  437. 
vol.  1,  p.  450. 
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14146.  pf  '<  De  unquee  aocotiple  in  k^  Hmrriage"  was  ad^odgod  ttt^ 
C^^i^j^  aad  a  cespondeat  ouster  swivded  Bat  petJ&k,  ^a  pita 
.    *-  that  they  were  not  married,  or  not  covert  in  marriage,  vookl 

be  good."  The  judgment  of  sespondeatmiateridiewal^ 
in  that  caae  the  maMer  was  pleaded  ht^^ai^ateineiil^  and  iMHi 
in  bar.  In  topspaas  hjivnh  al^e  fbr  rtqsxey  done'lQ'her 
property  dam  aob^  the-ddGeodsBt  most  {rfead 4lie  Jiootertarft 
in  abatement,  -and  ootiimbar;  MBaer  ^v..  MXnes^y  kk 
this  case  the  right  of  action  is  in  the  wife  alone,  and  ikm 
hnsband  is.  meirelj  joined  AMioomfonnity. 

Peacock,  contra.  This  is  fi^-good  plea  in  bar,  for  onless 
the  plaintifls  are  married,  they  cannot  maintain  the  action* 
The  cases  whichthatye  been  cited  wfth' respect  to  the  cover- 
txivi^  of  a  plaiAliff  4»  not  .afiyi^j  sitioe  a  pl^  of  cof entiurd 
doea  not  shew  th^t  90  aqtkyi  i^imaiottdstfiUdi  bat  ooly'^^vea 
fii better  wrifc  Xb<^  dictttm loJ^.JPrafk  C^i J.>  iuithe.  «aae  of 
JXckin^0^  V.  Dam$  (/^),  a%  rGqp<)pPt«^iiii  CSwpi^eniMcA,.  h'.not 
fcundia  the rpportsof  tke p»xf^e as8» m  Sfk^wtrmA  Sa^ejU^^. 
apd  it  i«  probable  ^h?fctl^  JSndgfi  0H^.biiFe»siMd>ivH;/tbat  the 
deifepc^eipiigfa^  t9li«reib^en,pk#de4  v».ifMnwti(».bui  that 
it  9ugbt,^J]Avc^,b^n  pleaded  ^^(fcndifp  Tbi&plea  twfenaa 
1^  ni;i,t^a](  (all^;a^i;i  .in  tb^  jdep)aFati4^.a94  if  fowd  fi>r 
Ibe  d^fendapM,  wom14  .cWlfrpDioe.tbe  iJgbt  to  bring  nhe 
action.^,  ,  It  .is(  fimibur .  to.f  ti;f ve^^  of  *  thif  ytitl^>^,plaj|itifli| 
who.  sue  aa  ^gneet .  or.  «x<9CfMors« .  If  tb«  tplaintiSs  am  Aofe 
n^cried^.^^y  Q9^npk  joifi  in  4^l-a(^I^.far  .^'.wcoiqg  doneto* 
Qpe  of  thfi9 ;  Ufej  ^re.  UvM^efpra  liouqd  tq  make  oiutbeif 
Mtle  if  traversed* 

...    Cur^miiik$m/L  m 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court—* 
This  was  an  action  by  a  husband  and  wife,  the  hnsbaod 


y^(o)  3T.  R.  627. 


(6)  1  Comb.  131 ;  S.  C.  I  Show.  50 ;  2  Salk.  437. 


nipiuisiiJiftfi  TErar,  10  Tier.  Ml 

IttFkig.becn  joiDed  fi>r  die  Bakei  of  oonformirf*  The  pl^a  ^  l^^d- 
ma,  that  the  phiodff  Maria  was  not  tfae  wife  of  the  plaintiff 
Gitorg^  To.Ahis  plaa  tbeie  waa  a  deiDurver$  and  Che 
qotatioii  jn^  whether  ia«D  action  by  huflband  and  wife  the 
pmaoiit^  pka^  is  a  good  plea.  ia.  bar>  or  whether  it  ou(^t  to 
be. a  plea  in  abatement.  We  thank  it  is  a  good  bar«  as  it 
dievB  that  the  penon  wifao  eaes  ashudtand  has  no  right  to 
floe  at  all^    Oar  jndgmeiit  will  therefore  be  for  the  de&nd- 

Jodgoient  for  the  Defendants. 


0'BiuEN«,BRTAWTapd.Otheia.  jc^  d-9?iypr^fsy. 

O AS£  for  libel.  The  declaration  set  forth  the  libel,  which  A  declarction 
was  headed^^HojFai  "Western  Yacht  Clab;  expulsion  of  that  the  plain- 
two  nembers;"-  and  the  Kbel  then  stated,  that  the  two  ^^^ 
SMinbenf  had  been  suspected  of  cheating  at  cards:  that  into  a  dub, 

and  iraTe  a 

soflpicicm  had  led  to  inquiry,  and  the  inqniry  had  resulted  crack  enter- 

in  the  expnblon  ik>m  the  dob  of  the  two  suspected  persons.  ^™m  ^ 

The  deelaratkm'  thad  set  «Q«h^1he  remainder  of  the  libel  ^'jj^^i^^^ 

aa  foHi»W9!-^<A  short  time  since  a.  p^r^n  (meaning  the  that  he  was 

plaiiltiff)' known  now  to- be' a  confederate  of  die  expelled  blackballed; 

psnrties,  sought  adnlisBidn  into  thechib,  (meaning  the  said  Se  next  morn- 

Aoyal  Western  Yacht  CJoB),  his  iifcAie  was  OTB.  (meaning  jjjg^^f'^' 

riiereby  the  plaintiff.) '  He'i(meatiing  tfae  {^aintiff)  gave  a  some  of  the 

crack  «nteitainment  afew  days  before  he  was  to  be  elected  had  to  lament 

a  menlber  of  the  said  Royal  Western  Yacht  Ctnb  as  he  JJu/'^J^tcr 

thought,  and  his  (meaning  the  plaintiff's)  party  was  graced  of  hb  enter- 
by  almost  all  the  rank  and  fashion  of  the  neighbourhood.      Plea,  that 

He  (meaning  the  plaintiff)  was  going  to  make  his  (meaning  md^y  hft 

the  plaintiff's)  entrance  into  the  club  (meaning  the  said  ^^^ 

Royal  Yacht  Club)  in  grand  style ;  two  or  three  days  after,  icaying  divers 

tradesmen 
to  whom  he 
ovod  money  unpaid :  Held,  that  the  plea  was  bad»  inasmndi  as  the  libel  imputed  a  fraudulent 
evasion  of  creditors,  and  the  plea  onlj  stated  something  which  was  not  necessarily  fraudulent, 
and  was  not  averred  to  be  so.  y^ /-^/^  <£^, 
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1846. 
^--v ' 

0'B«1EN 
•     4\      1 

and  Others. 


he  (meaning^  tlie  plainflff)  stood  tbe  bsHot,  ;liid1^  (iheanlng 
the  plaintiiF)  was  blackballed ;  the  next  morning  he  (M^anWj^ 
the  plaintiff)  bolted,  and  some  of  jhe  poor  tradesmen  had 
to  lament  fte  feshloMft^  ctiaracter  t^-fits^  (farfe^iilngHhe 
^lamtifTs)  ^ntertaitiment^'and  tli'e  gt^ai^'dMirb'^he'On^^teiii^ 
theplaimlff)tadfordis^ljiy.  ''  *  '^^''  ;'^'  i.  •  >•  '  .  ; 
'  *  The  a^fendahW'pfekled  In  Jtatlfitatton-ttiifthirf  pWwifl^ 
an,  &c.,  gav^  an  entfei'tslinment^  at  ^fiM  many  peiscms  "m 
the  n^ighbouAood  of  Plymouth'  AttetWed  r  thfct  two  'br 
&ree  da^s  afierWard^  hi^  ^as  bljaclfbalied;  and  that  on  the 
following  moriiing  h6  'feuddebly  kfi  and  qtdt^  the  towli 
and  neighbourhood  of  ^Plymoutlir  featrrig  divert  oP  tfie 
thidesmed  of  that  towd  and  nelglAourhobd' to  whom  he 
6 wed  divers  Sums  of  nliotiey,  to  wit,  T.'T.,  W.  tii  and 

Messrs;  R.'&'H.  unpaid.  ^ '    '  -^      '     ^'  ' '•    '    '     ' 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  whereas  di^  Hbd^  ^eged  that  **  the  plaintiff  boUtd,  and 
some  of  the  poor  tradesmen  had  to  lament  the  fashionable 
character  of  his  entertainment^lt  was  not  a  justification  of 
that  averment  to  plead  merely  that  the  plaintiff  kft  and 
quitted  the  town  axJd  r(d^{>oteii%6bd  (^  Plymouth,  leaving 
divers  of:  ^  tmadeamea  oS  -that  town  and  wig^ibqurhooll 
to  whom  be  then  pwad  divei8.aom9'of  mooa/ey  unpf^fL 

Xt^riSk  support. of  ^tbaidc^iiner.  This  plea  does  n9i 
justify  ih^  libellws  ti»atter,  ^Tb?  impat^ioia  against  due 
pkittlaff.as,  ibat'hw^  tosolvepti  be  #u4dmly  left  th^  town 
bS.Pilyaioud),:  and<T4efiRMid6ii  .his ,  cn^ditoiai,  \  T^.  term 
^faollfogf^  ti;U6ed  to.expc^fls  »  d^paitpre  fiw:  the  purpose  0f 
bheattng'  >tbe  ttmdemten  empbyed  ip  getting.  J^p  t^e  ept^rr 
^sanmedt.  alluded  to,  b««tat.  is  consiateot  with  the  language 
of.ltfan^.plteithatithocpediloiB  «6sepl;e!d  to  tjbe  plaixUiiF 
<[Brt(ingi<lliei>towt)«  (god  ..w^re  witUflg  to  gvv#  hitn  predit; 
or  it  might  be,  that  the  creditors  were  paid  an  hour  after 
Ihei  plAidtiff  left,  with  money  which  be  ^e  to  hir  servants 
to  disehaiga^rlhe  debla4  or  the  pkiiotiff  might  have  left  as 


^1^  hx  tile  ple%  md  returned  Ibe  next  day  to  pay  th^    ^  1346. 

Grffenmff^  c^ntt^    TJjet  fllf a  fl|ijrab»  justified. the 

i^pal4tioQ8:c(Hf^ip^  W  <^  }^^r.  .  l^  '^  ^^!^  pecewary  tq 
go  through  the  whole  libel,  andr|qi3t|£)r  ey^ry  aip^le  iword* 
[^[ifi^rB,hr^TiJfils  evasion,  oif 

GceditQ^.  bi^t  the  plj^^  pnjj  atatea  that  the  plaintifF  sud^ienly 
« left  and  q|i^ittc|d!*t^e.  tpTqfv,whlc]^rh<;  ni^t  have  doqe  ki^i 
a  fpesf^Q^lji  iBpocfflfr^ijI^pj^] ,.  Th?/  pka  ^takep  ajt<«ethqi: 
BMMups  that  ti«,|>l^tMp^]pfl^rthff  avoid  bia 

QTGiikj^TH.,  ,  l^arhif^J^  town  is  not  the 

saine.m  "  M#g->7rLT^:fil'/?*'>^P"^'^  prpyed  by  shewini; 
tlHit  the  plain^  YeD^pu):4>f  t/^yfP^^  apd  r^tvmied  the  oext 
day  and  paid  his  debts.  The  defendifAt^  Jbiad  ^Ktief^  amende 

. .   ,     .  f  Araendmcpt  accordingly. 


OaSE  for  HbeL     (The  d^laratioti  8€ft  fbttb  the^  libel  as^  tb  A  declaration 
the  preceding  case  of  0*BH^  t.  Aym^^)       i      ^  Slt'oTJ  JuS? 

The  defendant  pleaded  in  justification  of  this  part  of  the  ^L'SSbn* 
declaration  a6^bltews.^-^^^raftt'''bcflA:^  thtot^^  mtoadub, 

mrttmg  of  th^  kiid  gHet^ces^'to  Wit,  <stk  thd  said  lat  of  ententhfi^nt 
Octob^,  pl^inilff'thetl  iieihg  fat'Plyttio«ib,  \bm\^  ite'the  ^^)^^^ 
county  of  Devon,-  gaVe  a»n  'en(»r^i$Mient  to  ttnd  iiivitad  ^  be  elected, 
divl^rs^  to  wit,  one  hun^^  peraona'  to  ear-and  drittk^  and  nextmorniog 
then  and  th^e  gave  and  Atmished  to  the  said  last  mentioiied  ^at^l^'Jf^he 
persons,  divers  rich   and   expensiive  meatSy  drinks^  and  ^J  JJJ^^ 
hnttnries  t>efore  then,  1^  -^t^  ott  th«  day 'and  year  last  lament  the 
aforesaid,  Iioughl  on  credit  bfplaintiff  of  and  flt>m  divers  chanwterof 

his  entertain- 
ment 
Plaa:  that  ihe  |>laintiff  did  snddenly  Kpava  and  qnif  the  fD«n,«ithoat  paying  debu  contracted 
bj  him  with  dwtr^  prrsonM.  in  the  town,  with  intent  to  defraud  and  delay  them,  whereby  the  laid 
peraomf  remained  ma^M  iBM  bttd,  fbf  not  sUtiag  tfaa  MUbe^  «f  tiM  -ptnaoi  alleged  to  have 
Deen  defraoded. 
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1R46.  persiyris  art;  Plymouth  >«forMtt(L>  rAnd  defeodmut  iifirther 
says,  that  afterwards  and  before  the  eammtting  of  ihi^  fuid 
grievances,  to  wit,  on  the  10th  of  October,  1845,  plaintiff 
w^  by  fata' own  cons^Dtaad  dt  hii  wi^b  baUotted  for»  and 
was  a  candidate  for  idtfnimdn  into  a  clab  and  astooiationi  of 
persons^  caftied  The  B«yal  Western  Yacht  Ckib^  anditfiat 
Ae  plaintiff,  al  the  said  -  ballot  4br  election  into  t]Mr.4iiid 
dtib,  was  not  dieted  iato  tbe^dolnbi  but  was,  to  wit^  on 
the  day  And  year  last  aforesaid,  bhokballed  (that  ia  to  say 
rej^ted)and  reftised  aduoission  into  the  Md/dob.by  the 
members  thereo£  That  the  nest  momifig  after. the  «aid 
balloc  had'  tidcen  place,  to  wit,* on,  &c.,  theaaU  credit 
having  then  expired,  the  plaintiff  did  suddenly  leafe>  and 
quit  the  town  of  Plymoiilli  aforesaid,  where  he  had.haen 
^o  refflding,  without  pftyiag  and  disohaigiiig  every  one^aod 
all  of  the  debts  contracted  by  him  the  plaintiff,  widi  ditiers 
perstms  in  the  said  town  of  Plymouth,  and  without  notice 
to  all  the  said  last  mentioned  persons,  and  with  intent  to 
defraud  and  delay  some  of  the  said  last  mentioned  persons, 
whereby  the  said  last  mentioned  persons  so  not  receiving 
notice  as  aforesaid,  remained  from,  to  wit,  the  day  and  year 
last  aforesaid,  unpaid  and  defrauded. 

Special  demurrer,  assigning  for  cause  (amongst  others) 
that  the  defendant  had  not  set  forth  or  disclosed  bv  his 
plea,  any  particular  person  or  persons  who  were  defrauded 
or  delayed. 

Litsh,  in  support  of  the  demurrer.  The  plea  ought  to 
have  stated  the  names  of  the  tradesmen  who  are  alleged 
to  have  been  defrauded  by  the  plaintiff.  In  Newman  v, 
Baitey  (a)  it  was  held,  that  a  plea  justifying  slander  of  the 
plaintiff  as  a  justice  of  the  peace  in  pocketing  ifines  of 
prisoners  whom  he  had  convicted,  should  state  the  names 
of  the  parties  convicted,  and  also  tlie  names  of  the  persons 
from  whom  the  plaintiff  received  the  fines.     The  case  of 

(a)  2  Chit.  Rep.  665. 
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TJmoett  T.  Shuirt  (4b)  is  to  Uia  same  ^Sf^U    [Qe  wfi9  ^n       1946. 
Stopped  by  die  Oomrt]  ^^^J^i^T' 


Clemknt. 


CL  CfarA^  ooDtv&.  The  plea,  need  jaot  he  move  specific 
than  lh&  deelatstion*  whudi  merdy  sMeai  ibat  ^<3ffi«  trad^ip^^n 
4iad  «»> lament  tha  &shioBahle  <chamotc?t  of  ^.pLiiiHiff'B 
oateitaiBiiienti  .InJV«ia»ia»  v^  J3ai%  tbeye  was  a  distinct 
ohaiige  that  the  plabtiff.hfKl  takiea  e^rtain  fioes  wUch 
belonged  to  the  King:  {Pwrksy  B. — The  iMUOEies  of  the 
tradesaieti  deftmudteloaght  cenaiflily  tQ  be  •tate(}>  otherwise 
the  plaintiff  rai^nt  be  clrpaiv«db  oC.lbe  iqeans  of  aosweii^g 
the  impitofeion.  This  is  not  like  tbe,ca9e  of  a  copspnraciy, 
idiere  the  gist  of  .the  offeacf  is.  tl^o  cof|apixl^:^,  Dot  the 
cheating  of  particulac  individiialp.  ^  .Tbe  plea  jnust  be 
amended  in  .that  «eapeot|  oth^^wisQi  ja^gpieat  jK>|r,  the 
phnmii:] 

Ameodment  iMJcpfdingly, 

/(a)  1  T,  B  748, 


Hall  r.  Stoiiby.  ^e.  //  9?iD^^  e^. 

Assumpsit  for  goods  sold  and  delivered.     Plea,  never  In  an  action 
indebted  except  as  to  \L  5s.,  and  as  to  that  sum  payment  the  plaintiff,  ' 
i"to  Court.  -tdTy«.' 

At  the  trial  before  Cresswell,  J.,  at  the   last  Durham  undertaking 

•  to  gtTo  ma- 

Assizes,  it  appeared  that  the  action  was  brought  to  recover  terial  eridenoe 

the  price  of  provisions  supplied  to  the  defendant  and  others  S  Durham,*^ 

on  his  account.    The  plaintiff,  who  was  bound  by  an  un^er-  |*^®  "*  ®^*" 

takimp  to  ffive  material  evidence  in  the  county  of  Durham,  written  by 
.  J       ^  .  /.       1  J         1  .  ...  tl»«  defendant, 

m  order  to  satisfy  the  undertakmg,  gave   m  evidence  a  admitting  part 

letter  written  by  the  defendant,  and  posted  at  St.  Helens*  ^hich  fettS' 

Auckland,  in  the  county  of  Durham,  and  received  by  the  ^"P***®^ '? 

receiTod  in 
Yorkshire : 
Held  sufficient  to  satisfy  the  undertaking. 
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^^ 


9. 
STOltfiY. 


184(^.  pbsntiff  «t  Thinks  ta  Yorltehire.  In  this  letter  the  defendant 
■JXtt  defiiied  owing  mnj  moneys  i^zc^t  on  atcooiint  of  the  goKKb  • 
supplied  to  himself,  amountiDg  to  SOL^  which  he  $tat0d  ht 
was  wiUing  to  pay.  On  the  pfU!t  of  the  ^efeadant  it  was 
sabmiited^  that  this  leittear  "wasi  not  mateftjal  etfidenee  la- 
the  eounty  of  Durliamj  The  jury  havisig  ibimd  fi^r-  th« 
plaiiiti£|  theleainied  Judge  reserved  leftve  for  thedefendailt 
tonotve  00  enter  a  nonsuit f9»  tJiat  groaiMi 

W.  IL  Watson  now  moved  accordingly.  The  material 
evidence  in  support  of  .the>p]kunliff^s4ak»  wadithi^admia^ipn 
contained  in  the  letter,  but  that  has  no  efiect  until  the 
letter  madnea  its'  place  of  destination  in  Yorkshire, 
[ffei^  ^-r--There  w^  a  publication  in  iDurham,]  The 
letter  merely  bore  the  Durham  postmark.  [Aldersany  R — 
In  27ie  King  v.  Burdett  {a\  it  was  held  that  the  delivery  of 
a  sealed  letter  conjb^ning  a  lib^>/  ^  tlie  Post  Office  in 

r  Lc^i^tei^hire,.  amounted ,  to  a  publication  of  the  libel  itr«. 
that  county.]  That  was  tlie  case  of  an  indictment  for, 
CQQiposiqg  ,an4  publishing  a  libel.  If  in  this  case  goods  or 
an  invpice  had  bee^  sent  from  Durham  to  Yorkshire,  that 
would  h^wQ  been  cvidcucc,  but  the  letter  is  no  admission 
until  it  arrives  in  Yorkshire-  \^A!der8(m, ^. — Suppose  the 
delc'udatiL  had  stood  in  the  CQunty  of  I^urham,  and  had 
Ujad^  ai»  admission  acfo§8  the  vvater  which  forms  the 
boundary  tu  the  plaintiff  in  Yorkslare,  would  not  that  have 

.been  evidence  in  Durham?  Here  the  admission  is  made  in 
Parhiiin.  and  received  in  Yorkshire.1  Such  an  admission 
would  not  satisfy  the  undertaking. 

^  l^A^jL^y  3«,— 'yh^re^  is  a  case  of  CilUn^  v.  Dugan  (i) 
wb^r^j  the  defendant  boii^ht  ojoodsof  A.  at  Southampton, 
whjch^  were  sent  to  liim  at  Aouthspp,  in  it^pshirey  two 
months  afterwards ; '  the  plaintiff  (for  whom  it  appeared 
that.  ^f»&  agenjt, bad  made  tb^  contract)  sent  the  defendant 

/  (fl)  4  B.  &  A.  95.    '  '  /   (A)  i  a-B.  6* 
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Itil  i^y/tbe'  d«ftpndMit  ditetaiftied  di  knowledge  of  die 
pMntifl;  but'  admitted  the  dontraoC'vdtk  A^and  eKpvested 
U0^AriIlidgale8»^t<ypay'th«  phiolifl;  tli^yid«Ml  A.  aiidu>rized 
l^  d^Co'dtH  ^  i€Wa*'hekl4iiM«tlifaM  Ittttnt^  ad  a^moy 
biefeg  pl-o^^,  ^d^AdSddbt  to  satisfy 'dote  (^laihtiPsmfedei^' 
tik}^4o  ^4k  \asiWAaX  ^vtdenee  4ti  'Middtteif^  Sd  lien^ 
the  defendant  po6ta'M04iddn8Slm'<if  the  debl  in  Sovb«Dw> 
There  ought  to  be  no  rule. 

'  Af^MMDi^  Rfy  and'AoLTK)  &>  eonciirved.  .  i     > 

;,''''-='-•  >-^'    Rule  RAised(a)^:' '. 

W  Scd  Cbf*tf  t!  Diawybnl,  (mifr,  vol.  S,  p.  6lS-;  S!  C."7  ^.  B.7«4: 


remuneration 
to  be  paid  to 
on 


C'ASE   against  the   sheriff  oi'  Yorkshire   for  extortion.  The  i  Vict.   ^.^ 

The  declaration  stated  in  the  usual  Form  mat  the  plaintiff  h^c^easinff  the 

recovered  judgment  against  one*  Beaumont  for  660f.  debt, 

and  32,  \0s,  damages :  that  he  issued  a'^eri  /acias  directed'  si 

to  the  sheriff  of  Yorksnire,  inAorsecl  to  levy  S64i*  Ittf.^  and"  prooeaTbai 

;^f«^;;';;„  QHQ/  iA.    „.  Ai  ^.  ^L,'  pe'r'^hrium  froib  tli6 '  JSl  J^^lj** 

for  extortion 
.  imposed  by 
tbe29Etis. 

incidental  expense^  *  tiy  virtue 'of  which  'sai3  wiSt  the  ^nglforKich 

defendant  so  belnjt  sheriff,  seized  and  took  in  execiitton  P«2~*7  J* » 

V       '  •  .'        I      .1'.^      '    4'        ''     '     '•'■«''     '    r    '    ■•     w     i    .4  •.  inlllcient  to 
divers  goodis  and  chattels  of  the  said  Beaumont,  and  then  declare  upon 

levied  a  certain  small  amount  thereupon  and  thereout,  to  Eliiabeth. 

wit,  the  amount  of  28£  10*.     Yet  the  defendant  so  being  Jl^Vi^^n^ 

sheriff,  not   regarding  his  duty**as   sucil/sEeriff,  nOf  tne  ^*"'^'**®<*^ 

statute  In  such  case  made  and  provided,  and  passed  in  die  must  pload 

reign  of  her  Majesty  C^ueen  Elizabeth,  afterwards,'  to  wit,  defence. 
'■    •■  '  ■   '•  ...■..;•••       ,:.    •  /  .     .  ■   ^  Adeclara- 

s"  M  .    '   »        |.  1.    .    f    ».    •  ^  .    .        tion  on  the 

xutote  of  i^iMbeih  stated  that  the  defendant,  by  colour  Of  his  office,  took  ftt  etecutin^  a  writ  a 
large  sum  of  money,  to  wit,  162.,  being  a  larger  reoompence  than  by  the  said  statute  u  limited, 
that  is  to  say,  a  large  sum,  to  wit,  15/.  more  than  is  by  the  said  act  limited,  whereby  the  plaintiff 
is  damaged' to  the  amount  of  15^  Md  bad  on  special  dtpuvren   ;r  /^  ^^^   y^ 
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«W9,W^.9^ihfi.^\4.sippi9tiA^  t\^  form  qf  >A^^ 

Special  c|pRJ|fi^  ^^ng^%i|cavis^s,  ;?iiyng||t  .qti^ra^ 
that  the  breach  is  too  general  in  this,  to  wit,  that  it  does 
not  ^ppafj^hoyi^.miv^^  ^,,(J9%i4a?t.,toq|K,.^,BCwn^^ 
an(|^  hpw  much.for^  j)9^^?«ion  ^p^^jj  auil.Jipw.mwb  fcr. 
iqciden^I  expei^^ep^.  1^t|  th^s^d  bi^a^  )ei|ve9,ij^  uficert^ . 
wh^  c^i^^deration  a,ij^j  rep^i^peixce  ♦piigbt.  to  hayi^  b«^>3t 
allQ\y^d  tp.iutff  ^V^  '^J^^^  <^fef|dapt,:.  tl<f4  th^  d^fewjbuUj 
caiinqt  t^ke  issu^  .uppfftbie.fi^t.jir^acb.j^ijthQift!  ref<sniRg  to 
a  jiiiy^  it^^' det^rnj^ipatipq^^pf  t^  question  .f)f  ^aw,  3i*#thf9i^ 
tljfi^  ^efen^^ant J .  |)^ .  t^k^^  IV^tq.  . thuft  ,l}y  ^w  is.  ,*Uf>wed : 
n«r,M9^.  H  flPPf^r^.l^pyr,  ^e  ,^mp  ,pf  l^  ^wtfed..l^..*Q, 
declfy;atjpn  to  b^  ^^^i?^  y>  ^^.  fk^endaflt,  h^^mi^f^eed,  or,, 
for  what, ,  b^si^ei^  Jpou^^d<^geJ^  iJtvp,  ^me  if  a9  .paj^J^.  •  ^t*ft 
the  br.^ach  ^r^^lugn^J  w^  ^t,9lt^oimgl^,it«>pea?^>y  . 

the  declaration  t|m^  tb^,  defendant  j»^a§,  bx  tbe  ppvjision^  pf . 
th^  st^tut^  p^'cd  in  ,ti[i^,reij{n  of  h(?r  latp  JMiajes^  Queen 
Elizabci^^i,  en^itl^d  .t9  the  stjcji  of  llf  .^s^^^Xh^  .br^axjh,  s^V^  . 
or  ^  sets  forth*  bj  uec^^y  in^l^ciilio^  tb^t  tbe  defe^dfot 
was  onljr  entitled  U)  receive  H.:,  tb;^t,  it  jU  ];¥>t  lUtedi  nor 
does  it  ajpjjear  with  ^ufficieQt,cer.ti^ipi^,iiH,  or  \ff  tl^.,brofM:b» 
or  any  part  of  the  dwlar^tjpft,.  tW  tb?  expesa.ftC  WH^ey 
taken  over  and  above  the  money  allowed  by  tbe  said  statute 
passed  in  the  reign  of  her  late  Majesty  Queen  Elizabeth, 
was  taken  as  and  by  way  of  poundage  only,  or  as  and  for 


^teh^¥fefeAp^^tfda«»ci6iiibiafeiW?dh'  6tt^f  'tii  Irf  afa'd ' fc^tttfe        1*46. 
fsiM*U^  ittttotfbfi**  'fetmtiitfe  alk^ed;  krfd  -riot ' itt  rt^ct  ttf   pJISJ^ 

sM^M^of^^iimtta^Myitthi^iiM'^^^      't}^^f^yeB!t  tit 

vikm€jttketi  after^  %e  tiding  df^^  l^td  last  ttiemibnikl 
aetbf  Piriftoient':  ^AUk  Viil  tii!rceiiki^  i^t^tW  by  tlieWa 
bteich^  W  y  itHttAed'  tb  boisrpUiii  'bf  b  AartTori'  At  ^  cotiitnbii 
law,  or  of  an  offi^nie^itr  v!<!AAtitm  bf  tl^ef  s&M'stidtdiie  passed 
iirthft  t^%ii  tef  Iter  tatt'MiJesfy  (^oe'eri  EKVdbcth:  '    '  •  '^ 

Jfctt^,*'to^sdjjpdrtbf' tie  laemuirelr(a).  '  'ftie  declimtibn 
db61o6M  DO  citfuAfe  'bf-dbWdi."  Snc^  ithe  jMis^ng  'of  the 
7  Wtti.  '4;  tod  1  Vlctl  c,  55,  it'iat^  Wdly  be' Contended 
tkftt  A  rfrertff'fDay-iUbt  t^k^iii^bfe  tb^ii  te  atlbwed'by  Itbe' 
2^  EK^'^Si.'  4r  iiHlrw'v;  (?>^5i^  Tffctf  kttei'  stafutd' 

M  tftrMWe;'  itid -febtaiSib  bf  a  prbhlftitAty  part,  and  an 
eAi|ibit^n^"{>fli^-  li  ettdcte  ^'ihat'4tbUa11  Wbe  ta^ul/"' 
&xv,^«'t«ytHrfo]ritfiiy  tteriff/^nder^^        iMiff'bf  Ifranclfis^ 
or  fa>ect!i^,  tib^ftr  any'df  ffiefr,  oif  dither  bf  itifeiit  olBc^rsi^* 
&<J;,t  '»1ijr  reasob'  ot'  tblotir  bf  thel^;  bt^  ^itb^^r ''of  ttieir 
oAe^  or^y^B&eU,  tb  faaVef;  ite^fve,  bi*  iAek)f  iny  ^drson  or 
peitoto  *i*tette€ff^,  iditectfy  !^ 4nk8re<-tiyi"«br  the  serving. 
Slid  MeditUg  bf  anty'<sttek  or  ekecuti&d  ui)on  t!he  body, 
lakiii^'er  goodjJW6hattdIa  bf  any  P^^^ti'  or  p^i^ns  what-  , 
Bdfev^  mbte  or  dUi«r  eonsiderkticin  br*  fecbmp^nce;  ihan  in  ' 
iiSB^pMttit  act  island  «haD  be  limited  and  appointed,  which 
slmirbelafwfnl'to  be  ^ad,  received,  and  taken,  that  is  W  say, 
twelte  peniee  o^  khd  f6t  evety  tWcfnty  filiiilings,  wfilere'  the 
siKri  exce^deth' tiot  bne  liand^d  "pbnnds,  and  six  pence  of 


(a)  At  the  sittings  after  Trinity  Term,  1846. 
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1846.       and  for  teyery  tweRty  flhiUiii§)B^  being  ^wer  and  obovetbe 


PiucuiGTOM   •^^  ^'■"^  ^  ^^  hiiiidred  pottod^  that  he  or  they  ehuU  «o 
^^  IeYy>  or  exteod>  and  deliver  in  esieCQtion,,  or  take  the  body 

iaezecutiOB  for,  by  virtue  and  fooce-jof  any  itch  extent ^r 
execution  whalssoever,  upon-  pain  and  penalty  that  all  and 
every  aberiff,"  &C,  which  ''ahalt  directly  or  indirectly- do 
the  contrary^  shall  joae  and  forfeit  .to  the  party  gpevedbia 
treble  damagea,"  Sm^  The  prohibitoiy  p«t  of  thai  act  is 
at  vamnoe  with  the  statute  of  Victoria.  The  aberiff  eonld 
not  be  punished  under  the  statute  of  Victoria. &>r  taking 
double  poundage^  nor  under  ibe  statate  of  £liaabeth»  for 
tadiing  excessive  fcea.  Bat  4be  atatute  of  Eliaabetk.  is 
general^  and  extends  to  all  fees  beyond  powidag?.  In 
»^«)dffater^jrnaiDhln$aia)rSuSer^  i.^  aaya,  ''I  Unnk  that 
die  sheriff  cannot  be  allowed  the  expense  of  an  auctioneer, 
or  even  the  levy  fee  of  a  ^ oinea^  but  tike  sheriff  and.fbe 
Court  are  homnd  by  the.  act  of^Pari{ament.^  In  Buchk  v. 
B€me${b)  it  ^maheMt  fidiat  a  ^ahamff  w4io  teek  goods  in 
eKeention»  the  proceeda  o$.  which;  were  ufit  suiwient  <  to 
saiJBfy/the  'ploindff'a  daim^  could  ooty  agmoat  him*  retain 
ai^  ddng  bcJTond  to  .poundage  attawed*  by.  the  statute  of 
Ehaabedu  ^JBiitiff )4hose  oasea  hadoocnrted  sinoe  jdie 
itatatte  «frVictoEiB|.  the  euHtnarddaMaed  .wnuidl  have  been 
allowed.  '<  It.  iB>  ^evideQl;.  sheMfiD|9e»  ..tbiit  ttfae  statnteof 
Sieabidi  iB^aftoted.%ithfJratatoite«ef  Victocku  The  latter 
atatute  doearnottcrdate  an\ex0epticsti^biit  abogetheorepeals 
th^  fftioUbitoiy  part  ofiibeifonmer^.  to  :plaiiiiiff  onghtiin 
hisdedaiatioi^  to  have^j^em  tot  dsfe^dant  bed  ne.r%ht 
to  the..auai'  taken  under  to  .atatuie  of  rtTiototia.  It.ia.a 
welleataUitodimle^  tot  where  amtoequent  aot^of:  dause 
merely  creates  an  exception  to  a  previous  enactmenty  to 
defendant  mu^t  plead  such  exception,  but  where  the'  sob- 
sequent  act  or  danse  wholly  alters  and  repeals^  to  fei^Hier 
enactment,  the  party  relying  upon  it  most  biitig  himself 
within    it    in    its   altered    state ;    Mayor  of  Salford  v. 


A 


(a)  2  T.  R.  167.  /{h)  3  B«  &  C.  68S  i  S.  G.  5  D.  &  R.  495. 


Aieri(a)f  TMbmAv.  GihSM(by;  Rmpt&a  v.  Ready ie)\  1846. 
Clay&m^.KynastM{d)\NmUmiifVifi'f,L^  Usha^r. 
frab&r0(f);  BeBr.Tke  Tfus^s  of  NwMemA  and  JVitii^ 
fi^^odiiff)^  P^^v.  Paejf{k)%  a^ulfftn^  T.  SmaH{iy  But 
soppoeing  tbe  prohibitory  port  of  the  fltatute  of  Elio^tii 
B  not  repealed  bj  the  gtatnte  of  Victoria,  tlie  same  (dijectioa 
iwould  exist  on  Ais  fiice  4f  thSs  'deelaratkM>  fev  in  siidi 
cases  the  sheriff  is  liaUe  to  treble  damages,  bol  it  ettmet 
be  said  thiit  dtose  danaages  arise  ttion^  iron  the  dieobedienee 
of  one  sfalttte  than  tbc^  dherr  ib  'trtilh  the  eflfence  is  the 
disobefience  of  bcdi.-  nken-as  tbequaliAoHtioiis  0f  the 
latter  act  must  be  tsfeen- »  hicbrp«r«led  ivith  die  famer^ 
ihey  must  he-nvoided  by ih^  patty  relying  oa  tbe  formeraot 
As  tO'iiie  (special  cauiieg  of  demurrery  it  ia  ddubcful  whether 
die  plaintiff  seeks  to  reooter  the  penalOf  impoecd  by  die 
statute,  or  mei^ely  prdceeda  for  'COnmon  hi^  danrnges  for 
vieiadng  the  act  l%e  foiin  Df  acdon  ia  not  deU  bat  ooMe^ 
and  if  thepUdntiff  se^sto  i^eotwte*  iSie  penalty^  die  amotmt 
of  iifoaaage  befaig  then  niateriat^  ha>oogbt<ta^e«r  wiiat  fees 
the  defetidaiit  wa«  etidtieA  to>  uORier  die  ^tstiMs  ef  iViotosia. 
Atf^oU  events^  the  aawatant  ^of^dnmagexxra^:  t»  be  tmiy 
Slated  If'  the  plaifltiff  ifr«ot  pioeeefingibr  thb  ftenalty, 
bat  oiriy  fevxthe'ooaiaioir  (hMr  idolation' of«  the  ao^.the 
amount  of  diimege  is  ecpiaUy  «iaieriai»  beeauas  in  .d»t  case 
the  d^ndattt'ig>obIiged  ea  pMd /speeifiUyy  and!  he/might 
le^hre  to  joalifyoiie  poHit»«f  ihiaichmgeinaitdr  ^10  one 
statote^  imd  another  poitiott  lioder  die  otlieiv  in  A^hb^  y. 
2biTi»(JlVdia  Gtort  «MiMd  to  Aihk  dnt  the  )preoi8e 
aniodnt-4akttnihiiM;be'ilMed»inoi?dbr  that  die  ^uyimight 
%u^  die  ftct  ^  ithe*  tiichi^4itid  Jdte  Ooon  decide  «pon  the 

(a)  Q.  B.,  not  yet  reported.  &  D.  h^. 

.  "^Xh)  14  jJr.^c  W.'dS  I  k  a.  akti, '        (y)  '^  B.  &  Ad.  976.  ' ' 

tdr.  <,  p/i63^.i    J.I  (19  acBin^.  ^^.  o;  m\  »;  c. 

/M.1S».M»«&  W.>7«f6|(8i  €}    .^iScott^^a^. 

taUe,  Tol.  1,  p.  1024.  (t)  12  M.  &  W.  136. 

W)  2  Salk.  573.  /  (*)  2  M.  &  W.  673 ;  S.  C.  5 

(•)  Plowd.  408.  Dowl.  742.   ^ 

/if)  A  Q.  B.  653;  S.  C.  3  6. 
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1846.       excess.     But  in  this  case  it  would  be  impossible  for  the 
PiLKiNOTON.  ^^"Tt  to  do  so,  if  the  jury  found  the  taking  as  alleged  in 
this  declaration.     Vigers  v.  Aldrieh{<i)  is  an  authority  to 
shew  that  the  declaration  is  also  bad  for  repugnancy. 

Cowling^  contriL  Thb  form  of  declaration  was  good 
before  the  statute  of  Victoria,  and  it  is  good  since.  The 
29  Elis.  c.  4,  gives  poundage  as  a  recompence  to  the  sheriff 
for  levying  execution.  That  act  pointed  merely  to  the 
expense  which  the  sheriff  incurred  in  seizing  and  levying. 
In  Walden  v.  Veasely  {b),  the  reason  given  for  its  passing  is, 
that  sheriflb  were  slow  to  execute  writs,  because  at  common 
law  they  had  no  fees.  That  act  had  no  reference  to  col- 
lateral expenses,  such  as  possession  money  or  auction  duty, 
which  must  have  been  borne  by  the  sheriff.  The  statute 
of  Elizabeth  uses  the  words  **  consideration  or  recompence,** 
which  are  not  in  the  statute  of  Victoria,  but  only  the  word 
**  fees."  If  the  latter  act  were  intended  to  repeal  the  former, 
it  would  have  referred  to  it  in  express  terms.  In  the 
schedule  of  fees  allowed  under  the  statute  of  Victoria,  no 
reference  is  made  to  the  ''recompence"  given  by  the  statute 
of  Elizabeth,  but  the  ''  fees"  are  treated  as  something  in 
addition.  The  second  section  of  the  statute  of  Victoria 
must  be  read  thus — ''  whereas  certain  recompence  is  given 
under  the  statute  of  Elizabeth,  we  give  in  addition  other 
fees  for  the  additional  duty."  In  CurlewU  v.  Bird{c\ 
CoUridgtj  J.,  says,  ''  I  think  that  vrithin  the  second  section 
of  the  statute,  the  sheriff  has  broken  the  law  and  taken 
more  fees  than  he  ought  The  defendant  might  have 
brought  his  action  for  extortion,  independent  of  this  act, 
or  he  might  have  made  a  complaint  to  the  Court  under 
section  3."  The  act  of  Victoria  cannot  repeal  the  statute 
of  Elizabeth,  for  so  fer  as  appears  by  this  record,  there  is 
nothing  to  shew  that  any  scale  of  fees  has  been  made  and 
allowed.    \Parlie^  B. — Ought  we  not  to  take  ju^cial  notice 

(«)  4  Burr.  2482.  X  (c)  1  Dowl.  765,  N.  S. 

(A)  Noy.  75 ;  S.  C.  Latch.  17. 


XlCHAELMAft  TBRM,    10  TICT.  353 

of  what  we  liave  done  under  that  act?]  The  Cottrt  cannot  i846. 
take  judicial  notice  of  fees  allowed,  since  if  this  case  went 
to  a  Court  of  Error,  it  could  not  do  sa  [Flatty  B.— The 
Court  of  Error  must  take  notice  of  all  that  the  Court  from 
which  the  error  is  brought  takes  notice.]  The  present 
action  is  founded  on  the  general  prohibition  contained  in 
the  statute  of  Elizabeth,  and  the  declaration,  which  is  in 
the  Bame  form  as  that  of  Buckk  v.  Bewes  (a),  has  been  so 
framed  as  to  comply  with  the  suggestion  of  the  Court  in 
A»kby  V.  Harris  {b).  The  averment  that  the  amount  taken 
was  15/.  more  than  the  sheriff  was  entided  to,  is  not  a 
material  averment,  and  could  not  be  traversed.  The 
declaration  would  have  been  good  if  that  averment  were 
omitted. 


I  Rew^  in  reply.     A$hby  v.  Harris  shews  that  the  excess 

'  taken  must  be  correctly  stated.    The  present  declaration 

I  is  inconsistent  upon  the  &ce  of  it    The  Court  will  take 

judicial  notice  of  the  allowance  of  fees,  since  it  is  an  act 

of  the  Court  done  under  the  authority  of  the  statute; 

1  ChxL  Plead.  242,  7th  ed.     {Parhe^  B.— If  the  effect  of 

the  statute  of  Victoria  is  to  take  out  of  the  operation  of 

the  statute  of  Elizabeth  all   the  fees  sanctioned  by  the 

former  act,  that  is  a  matter  of  defence  which  should  be 

pleaded.]     This  case  is  distinguishable  firom  that  which 

arose  under  the  statutes  of  usury ;   Thtbatdt  v.  Gibson  (e) ; 

for  there  it  was  evident  that  the  2  &  3  Vict.  c.  37,  did  not 

!  repeal  the  12  Ann.  stat  2,  c.  16 ;  but  these  two  enactments 

are  inconsistent,  and  cannot  stand  together. 

Pasxb,  B. — ^The  declaration  does  not  correctly  state  the 
I  damage.     There  is  an  inconsistency  in  the  mode  in  which 

I  it  is  aUeged.    The  plaintiff  cannot  have  sustained  the  15iL 

I  damage,  and  also  the  162. ;  and  if  the  152.  be  omitted,  then 

I  /fa)  3  B.  &  C.  688 }  S.  C.  5  D.      5  Dowl.  742. 

&  R.  495.  ^(e)  12  M.  &  W.  88 ;  S.  C.  ante, 

I  yib)  2  M.  &  W.  673;    S.  C.      vol.  l,p.  253. 

YOU  vr.  A   A  O.   &  L. 
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1846.       it  will  be  that  the  plaintiff  has  sustained  damage,  hot 
pJ^JJJ^iJ^   without  stating  how  much.    But  we  will  allow  that  to  be 
••  amended  on  payment  of  costa     As  to  the  other  point,  we 

will  take  time  to  consider. 

Cur.  adv.  vulL 

The  ju<%ment  of  the  Court  was  delivered  by  (a) 

Parke,  B.— This  case  was  argued  before  my  Brothers 
Alderson,  Rolfe^  Flatt,  and  myself,  at  the  sittings  after 
Trinity  Term,  and  a  question  of  importance  having  been 
nused,  it  stood  for  consideration. 

The  declaration  was  finamed  upon  the  statute  29  Elia. 
c.  4,  and  was  for  the  recovery  of  treble  damages  against 
the  sheriff  of  Yorkshire  for  taking  more  than  was  allowed 
by  that  statute  in  executing  a  fieri  fiu:ias.  There  was  a 
special  demurrer  assigning  several  causes,  upon  which  the 
Court  ezpreased  its  opinion  during  the  aigument,  and 
therefore  it  is  unnecessaiy  to  repeat  them.  .The  substantial 
ground  of  objection  to  the  right  of  action  was,  that  the 
remedy  given  by  the  statute  of  Elizabeth  is  virtually 
repealed  by  the  1  Vict  c.  55,  or  if  it  still  exists,  that  it 
could  only  be  enforced  for  the  receipt  of  more  than  was 
authorized  by  either  statute,  and  that  the  declaration  should 
have  been  finamed  <m  both  ac|s  and  have  shewn  that  the 
receipt  was  in  violation  of  both.  After  much  consideration, 
we  think  the  objection  ought  not  to  prevail. 

The  statute  of  Elizabeth  provides  that  it  shall  not  be 
lawfiil  for  any  sheriff,  undernsheriff,  &c,  or  theur  oflk^rs, 
ministers,  servants^  bailifls,  or  deputies,  by  reason  or  colour 
of  their  office,  to  take  of  any  person,  directly  or  indirectly, 
for  the  serving  and  executing  of  any  extent  or  execution, 
more  or  other  recompence  than  by  that  act  is  limited  and 
appointed,  which  is  thereby  made  lawful  to  be  had,  received, 
and  taken,  viz.,  one  shilling  in  the  pound  up  to  lOOiL,  and 
sixpence  in  the  pound  beyond  that  sum,  upon  pain  that 

{a)  Iq  Hilary  Vacation,  1847. 


Cooke. 
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the  oflSoer  oflEeoding  shall  pay  treble  damages  to  the  party        1846. 
grieved,  and  forfeit  forty  pounds,  half  to  the  Crown,  and    ^^JJj^iJ^ 
half  to  the  infornien 

The  statute  1  Vict,  c*  55,  was  passed  to  increase  and  fix 
the  remunenUion  to  be  paid  to  the  sheri£P  or  his  officers, 
according  to  the  discretion  of  the  Judges.  It  first  recites 
the  statutes  42  Ed.  3,  c  9,  and  1  Hen.  5,  c  4,  containing 
prohibitions  to  sberifls,  under-sherifis,  clerks  and  bailifis, 
continuing  in  c^ce  beyond  certain  times,  and  repeals  those 
prohibitions.  It  then  refers  to  the  23  Hen.  6,  c.  9,  which 
limits  the  fees  to  be  taken  to  20c/.  to  the  sherifi^,  and  4d 
to  the  bailiff  for  an  arrest  or  attachment,  and  4d.  to  the 
sheriff  for  making  a  return,  and  repeals  that  portion  of  the 
statute;  and  then  by  section  2  provides,  that  firom  and 
after  the  passing  of  the  act,  it  should  be  lawful  for  sheriffs 
or  their  officers  concerned  in  the  execution  of  process 
directed  to  sherift,  to  demand,  take  and  receive  such  fees 
and  no  more  as  shall  from  time  to  time  be  allowed  by  any 
officer  of  the  several  Courts  of  law  at  Westminster  chai^ged 
with  the  duty  of  taxing  costs  in  such  Courts  under  the 
saaeiion  and  authority  of  the  Judges  of  such  Courts  re- 
spectively; and  the  third  section  gives  a  summary  juris- 
diction over  such  officers  as  shall  extort,  take,  or  receive 
any  fee,  gratuity,  or  reward  not  allowed  as  aforesaid. 

This  statute  does  not  recite  the  29  Eliz.  c.  4,  nor  ex- 
pressly repeal  it,  or  any  part  of  it.  It  leaves  the  sheriff's 
right  to  poundage  untouched,  as  the  Court  has  already 
decided  in  the  case  of  Dames  v.  Griffith  (a).  But  it  is 
said,  that  it  impliedly  repeals  the  statute  of  Elizabeth, 
and  the  clause  inflicting  a  penalty.  If  the  statute  of 
Victoria  had  enacted  that  it  should  be  lawful  m  all  cases 
to  take  more  for  the  future  than  the  statute  of  Elizabeth 
allowed,  no  difficulty  would  have  arisen  in  holding  the 
statute  of  Elizabeth  to  have  been  thereby  abrogated  and 
rendoed  inoperative  afterwards,  upon  the  well   known 

^  («)  iU.kW.  377. 

A    A    2 
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1846-        principle   "  kffes  poiteriores  prioreM  canirarku   dbrogasdr 


^vumorson    ^*  would  not  be  strictly  correct  to  say  that  it  was  repealed, 
^-  because  a  repeal  has  the  eiiect  of  annulling  the  statute  as  if 

it  had  never  been  made.  But  the  statute  of  Victoria  provides 
only  that  the  sheriff,  ftc.,  shall  take  so  much  as  shall  be 
allowed  by  any  officer,  and  with  the  sanction  of  the  Judges^ 
of  the  Court  from  which  the  process  issues ;  and  some 
difficulty  arises  as  to  the  meaning  of  the  2nd  section.  By 
the  M'ords  of  that  section,  it  seems  to  have  been  con^ 
templated  that  there  should  be  a  taxation  in  each  case 
before  the  claim  by  the  sheriff  or  other  officer  should  be 
lawful;  and,  consequently,  that  the  third  section  giving  a 
remedy  against  officers,  would  apply  only  to  cases  where 
fees  were  demanded  and  received  by  them  after  tcucaJdon; 
which  construction  would  render  that  section  almost 
inoperative.  Such  can  hardly  have  been  the  intention  of 
the  framers  of  that  act;  but  if  any  doubt  could  be  enter- 
tained in  that  respect,  it  is  qnite  certain  that  the  sanction 
of  the  Judges  of  each  Court  could  not  have  been  intended 
to  be  required  to  each  act  of  allowance  by  the  officer;  and 
the  sanction  meant  by  the  act  must  have  been  by  some 
general  order  or  regulation  of  the  Judges  providing  for  a 
class  of  cases ;  and  in  that  sense  it  has  been  understood  by 
them.  The  effect,  therefore,  of  the  statute  of  Victoria,  is 
to  legalise  the  receipt  of  fees  beyond  the  poundage,  onHy 
if  the  Judges  should  make  a  r^ulation,  and  only  in  those 
cases  in  which  the  Judges  should  by  such  regulation  permit 
it;  and  it  was  by  no  means  certain  that  order  would  be 
made,  or,  if  made,  that  it  would  apply  to  writs  of  execution. 
The  truth  is,  that  the  statute  gives  the  power  only  to 
the  Judges  of  allowing,  and  thereby  rendering  lawful  an 
additional  payment  for  executing  a  fi.  fii. ;  but  it  does  not 
absolutely  legalise  any.  The  Judges  might  never  exercise 
their  power  in  any  case,  or,  if  they  did,  might  not  choose 
to  make  any  additional  allowance  for  process  of  execution. 
It  was  wholly  contingent  whether  the  statute  of  EUizabeth 
would  be  altered  or  abrogated  in  pursuance  of  the  statute 
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of  Victoria  or  not;  it  depended  wholly  upon  the  exercise  IS46. 
of  the  powers  given  to  the  Judges.  If  the  Court  could 
take  notice  that  the  Judges  had  exercised  that  power,  as 
perhaps  they  ought  (for  they  are  bound  to  take  notice  of 
the  course  of  proceedings  of  all  the  superior  Courts)  still 
we  could  not  assume  that  such  regularion  had  been  made 
before  the  particular  sum  mentioned  in  the  declaration  was 
received,  and  consequently  for  any  thing  that  appears 
(whatever  we  suspect  from  the  dates),  the  statute  of 
Elizabeth  was  in  foil  force  and  unaltered  in  any  respect 
at  the  time  of  the  alleged  oiience,  and,  therefore,  the 
declaration  seems  to  us  to  be  suflBcient  If  it  had  appeared 
by  the  declaration,  or  by  plea  simply  stating  the  fact,  that 
the  receipt  was  since  the  date  of  the  Judge's  regulations, 
it  would  raise  a  different  question. 

There  is  a  forther  reason,  for  which  we  come  to  the  same 
conclusion.  If  the  statute  of  Victoria  expressly  enacted  in 
positive  terms  that  in  all  cases  in  which  the  sheriff  took  no 
more  than  the  additional  sums  which  should  be  allowed  or 
sanctioned  by  the  Judges,  they  should  be  exempt  from  the 
penalties  of  the  statute  of  Elizabeth,  there  is  no  doubt  that 
the  declaration  would  have  been  good;  and  if  the  defendant 
was  authorized  by  the  regulation  under  the  statute  of 
Victoria,  that  regulation,  and  the  acting  in  pursuance  of  it, 
must  have  come  by  way  of  defence  fit>m  the  defendant;  and 
that  upon  the  principle  laid  down  in  the  note  in  1  fFms. 
Sound.  262,  and  acted  upon  in  the  case  of  ThibauU  v. 
OiUan  (a),  as  being  an  exemption  contained  in  a  subsequent 
act  The  question  then  is,  whether  the  enactment  of  the 
statute  of  Victoria  is  not  in  effect  the  same  thing  as  a 
positive  contingent  exemption  from  the  operation  of  the 
statute  of  Elizabeth,  which  still  continues  in  force  ?  We 
think  that  it  is,  and  that  the  operation  of  the  statute  of 
Victoria  is  to  constitute  an  exemption  fit>m  the  statute  in 

^    {a)  12  M.  &  W.  88. 
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1 84  6.       those  cases  in  the  same  way  as  if  it  had  been  expressly  enacted 
PiLKiNGTON  ^^  ^^^^  caaeB  should  be  exempt  from  the  operation  of  the 
statute  of  Elizabeth ;  and,  consequently,  that  the  declaradon 
is  sufficient  On  this  ground ;  and  that,  therefore,  our  judgment 
must  be  for  the  plaintiff. 

If  the  defendant  will  procure  an  affidavit  that  no  more 
was  taken  than  the  scale  of  fees  allowed,  he  may  be  let  in 
to  amend  on  the  usual  terms. 

Judgment  accordingly  (a). 

(a)  In  iVrigkiup  r.  Qreenacre^  Q.  B.,  HU.  Term,  1847,  the  same 
point  wa<  decided. 
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BUSHELL  v.    BOOBD.  1846. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  Tbe  6  Geo.  4,  ^ 

why  the  judgment  and  execution  herein  should  not  be  set  forfeits^tbe 

aside,  on  the  grounds,  that  no  debt  was  due  to  the  plaintiff,  ^j^^^^^ 

the  same  having  been  forfeited  by  the  statute  6  Gea  4,  ^P^*|^^ 

c.  16,  s.  8;  that  the  cognovit  was  not  61ed;  and  that  no  ■oce^tinga 

scire  facias  issued  to  revive  the  judgment  (a):  or  why  the  ^ma  com- 

miKion  iniics 

(a)  This  objection  was  aban-      press  stipulation  in  the  cognovit  ^{[^J*^ 

doned  on  the  argument,  as   it      waiving  any  omission  to  sue  out  Therafora 

q>peared  that  there  was  an  ex-      a  scire  facias.  the  debt  is 

not  forfeited 


the  assigoeei  of  tnbeeqaeat  creditors  q>pomted  under  a  commiMion  issued  on  a  docket  subse- 
quently struck. 

The  defendant  being  indebted  to  tbe  plaiotiff  and  other  parties,  snd  having  become  insolYent 
m  BCay,  1837,  it  was  agreed  between  the  plaintiff  and  the  defendant,  that  the  defendant  ihonld 
ofler  a  oomposition  of  \0$.  in  the  pound  to  bis  other  creditors,  but  that  the  plaintiff  should  not 
come  in  under  that  arrangement,  it  appearing  that  otherwise  the  defendant's  assets  would  pro- 
duce a  much  snudler  dividend.  The  plaintiff  struck  a  docket  against  the  defendant  to  protect 
him  against  such  of  his  creditors  as  would  not  agree  to  the  composition,  but  no  fiat  was  issued. 
The  creditors,  however,  all  came  in,  and  a  trust-deed  was  executed  in  December,  1837,  under 
which  they  received  between  that  time  and  the  August  following,  the  full  amount  of  10«.  in 
the  pound  on  their  respective  debts.  In  September,  1838,  the  plaintiff  brought  the  present 
action  against  the  defendant,  who,  on  the  29th  of  September,  gave  a  cognovit.  On  the  1 7th  of 
October  following,  judgment  was  signed  upon  it;  and  in  December,  1845,  a  fieri  fades  was 
sued  out,  and  the  defendant's  goods  seised.  On  Uie  28th  of  February,  1846,  a  fiat  in  bankruptcy 
issued  against  tbe  defendant :  Hdti,  on  motion  by  the  assignees  to  set  aside  the  judgment  and 
execution,  that  tbe  debt  was  not  forfeited  under  the  6  Geo.  4,  c.  16,  s.  8. 

A  cognovit  upon  which  judgment  is  signed  within  twenty-one  days  after  its  execution  is 
valid,  notwithstanding  that  it  has  not  been  filed  in  pursuance  of  the  3  Geo.  4,  c.  39,  s.  3,  or  the 
Reff.  Gen  ,  Hil.  Term,  2  &  3  Geo.  4. 

A  motion  to  return  auction  fees,  &c,  on  the  ground  that  the  goods  were  transferred  by  the 
sheriff,  bv  bill  of  snle,  to  the  plaintiff  who  employed  the  auctioneer,  and  that  the  auctioneer  was 
employed  by  the  latter,  should  be  made  against  the  sheriff,  and  not  against  the  plaintiff  in  the 
action. 


360 


CASES  ON  POINTS  OF  PRACTICB,  <l.   B. 


1846.  ^  plaintiff  should  not  return  part  of  the  money  levied,  auc- 
tioneer's fees  having  been  charged  when  no  auction  took 
place,  and  too  laige  a  sum  for  poundage  having  been 
charged  and  retained. 

The  circumstances  of  this  case  were  as  follows: — 
The  defendant  being  indebted  to  the  plaintiff  in  SOOiL, 
and  to  many  other  persons  to  the  amount  of  about  17502., 
and  also  to  his  brother  and  his  mother's  executors  in  other 
sums  of  money,  was  insolvent  in  the  month  of  May,  1837. 
It  was  then  arranged  by  the  defendant  with  the  plaintiff,  and 
his  brother  and  his  mother's  executors,  that  he  should  offer 
his  creditors  lOs.  in  the  pound,  but  that  the  plaintiff,  the 
brother,  and  the  executors,  should  not  come  in  under  such 
arrangement.  The  reason  of  which  appeared  to  have  been, 
that  if  they  did,  the  defendant's  effects  could  not  have 
produced  anything  like  that  dividend.  The  plaintiff,  there- 
fore, the  brother  and  the  executors,  agreed  to  take  their 
chance  of  the  defendant's  being  able  afterwards  to  pay 
them  their  debts.  On  consulting  an  attorney,  he  suggested 
that  the  plaintiff  should  strike  a  docket  against  the  defend- 
ant, in  order  to  protect  him  from  any  creditors  who 
might  refuse  to  come  in.  The  docket  was  accordingly 
struck,  but  no  fiat  was  issued.  The  creditors  all  came  in, 
and  a  trust-deed  was  executed  on  the  first  of  December, 

1837,  under  which  they  received,  between  that  time 
and  the  following  August,  105.  in  the  pound,  being  the 
full  amount  of  the  composition  mentioned  in  the  trust- 
deed.  Some  assistance  was  rendered  to  the  defendant 
by  his  friends  to  enable  him  to  pay  this  money,  and  it 
was  sworn  that  his  effects  were  insufficient  to  have  paid 
the  composition,  if  the  plaintiffs  debt  had  been  in- 
cluded. The  arrangement  with  the  plaintiff  was  not  com- 
municated to  the  creditors.     In  the  month  of  September, 

1838,  the  plaintiff  sued  the  defendant,  and  thereupon  the 
defendant,  on  the  29th  of  September  in  that  year,  gave 
him  the  cognovit  in  question.  That  cognovit  was  not  filed, 
but  judgment  was  signed  upon  it  on  the  17th  of  October 
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following^  on  which  occasion  the  cognovit  was  produced  to  18-I6. 
the  Master,  but  not  left  with  hitn»  nor  filed  until  the  month 
of  October  in  the  present  year  after  this  rule  bad  been 
obtained.  The  defendant  paid  interest  for  the  debt  up  to 
December,  1 844.  A  writ  of  fieri  fiunas  was  sued  out  in  De- 
cember, 1845,  and  the  defendant's  goods  seized;  and  on  the 
28di  of  Febniary,  1846,  a  fiat  in  bankruptcy  issued  against 
the  defendant  Some  of  the  creditors  under  this  fiat  had  also 
been  former  creditors  of  the  defendant  and  parties  to  the  deed 
of  release.  It  was  also  stated  in  the  aflBdavits  in  support 
of  the  rule,  that  it  was  believed  that  the  goods  and  chattels 
seized  and  taken  in  execution  under  and  by  virtue  of  the 
said  vmt  of  fieri  facias,  were  sold  by  the  sheriff  to  the  plain- 
tiff by  a  bill  of  sale,  and  that  no  sale  by  auction  of  the  said 
goods  and  chattels  was  made  by  the  said  sheriff;  and  also 
that  after  the  said  goods  and  chattels  had  been  so  sold  to 
said  plaintiff,  and  transferred  to  him  by  bill  of  sale  as  afore- 
said, the  said  goods  and  chattels  were  afterwards  sold  by 
auction  by  an  auctioneer  employed  by  and  acting  under 
the  direction  of  the  said  plaintiff,  and  not  of  the  said  sheriff. 
It  appeared  by  the  sheriff's  return,  a  copy  of  which  was 
annexed,  that  he  had  paid  expenses  of  sale  by  auction : 
**  And  I  have  also  paid  21/.  16«.  as  for  officer's  and  auc- 
tioneer's fees  in  levying  the  execution,  keeping  possession, 
and  appraising  the  same  goods,  and  stamps  on  such  ap- 
praisement "  (a). 

In  Trinity  Term  last  the  above  rule  was  obtained  by  the 
assignees  of  the  defendant  (Jb). 

Peacock  and  Gray  now  shewed  cause.     The  grounds 

(a)  The   above   statemeot    of  was    not    granted,   have    been 

faets  is  taken   chiefly  from  the  omitted. 

judgment  of  Mr.  Justice  Patte*  (b)  The  affidavits  stated  facts, 

jon.     The    affidavits    contained  shewing  that  the  assignees  had 

also  some  further  circumstances,  been  guilty  of  no  delay  in  not 

which,  as  they  were  in  support  of  applying  earlier, 
objections  upon  which  the  rule 
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upon  which  this  rule  is  rested  are — first,  that  the  plaintiff's 
debt  was  forfeited  under  the  8th  section  of  6  Greo.  4,  &  16 ; 
and  secondly,  that  the  cognovit  on  which  the  judgment  was 
signed  was  not  filed. 

With  respect  to  the  first  objection,  it  is  submitted  that  it 
is  founded  on  a  mistaken  view  of  the  effect  of  6  Gea  4» 
c.  16,  8.  8  (a),  which  enacts  that  if  any  trader,  after  a  docket 
struck  against  him,  shall  pay  to  the  person  striking  the 
docket,  money,  or  give  or  deliver  to  him  any  satisfiwtioD  or 
security  for  his  debt,  whereby  such  person  may  receive 
more  in  the  pound  in  respect  of  his  debts  than  the  other 
creditors,  such  payment,  gift,  or  delivery  shall  be  an  act  <rf 
bankruptcy;  and  the  commisuon  may  either  be  superseded 
or  continued,  and  the  person  so  securing  such  money,  gift^ 
or  security,  shall  forfeit  his  whole  debt,  and  also  repay  or 
deliver  up  such  money,  gift«  or  security  *'to  such  pereon  or 
persons  as  the  commissioners,  acting  under  such  original 
commission,  or  any  new  commission,  shall  appoint  for  the 
benefit  of  the  creditors  of  such  bankrupt"    That  section 

(a)  Sect  8  enacts,  **  That  if  any  to  be  proceeded  in,  or  may  order 

such  trader,  liable  by  virtue  of  it  to  be  superseded,  and  a  new 

this    act   to  become    bankrupt,  commission  may  issue,  and  such 

shall,  after  a  docket  struck  against  commission   may  be  supported 

him,  pay  to  the  person  or  persons  either  by  proof  of  such  last  men- 

who  struck  the  same,  or  any  of  tioned  or  of   any  other  act  of 

them,  money,  or  give  or  detiver  bankruptcy ;    and   every  person 

to  any  such  person   any  satis*  so  receiving  such   money,  gift, 

faction  or  security  for  his  debt,  delivery,  satisfaction  or  secority 

or  any  part  thereof,  whereby  such  as    aforesaid,    shall    forfeit    his 

person  may  receive  more  in  the  whole  debt,  and  also  repay  or 

pound  in   respect  of  his  debts  deliver   up    such    money,   gift, 

than   the  other  creditors,  such  satisfaction  or  security  as  afore- 

payment,    gift,    delivery,    satis-  said,  or  the  full  value  thereof,  to 

faction  or  security  shall  be  an  such  person  or  persons  as  the 

act  of  bankruptcy ;  and  if  any  commissioners  acting  under  such 

commission    shall    have    issued  original  commission,  or  any  new 

upon   the  docket  so   struck  as  commission,  shall  appoint  for  the 

aforesaid,  the  lord  chancellor  may  benefit  of  the  creditors  of  such 

either  declare  such  commission  bankrupt." 
to  be  valid,  and  direct  the  same 
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applies  to  a  case  where  a  commissioD  has  iesaed  upon  a       1 846, 

docket  struck  bj  the  creditor  taking  the  security,  and  is     bubheli 

framed  with  a  view  to  the  benefit  of  the  ezistinir  creditors      _  «• 

^  Booan* 

over  whom,  by  taking  such  security,  he  would  obtain  an 

undue  preference ;  but  it  eoald  never  have  relation  to  the 
case  where  the  docket  has  been  abandoRed,  and  no  further 
(Mroceedings  have  been  taken,  bnt  where,  after  a  lapse  of 
time,  a  subsequent  docket  has  been  struck  by  a  subsequent 
creditor.  And  the  reason  is  obvious^  the  object  of  the 
statute  being  that  the  creditor  striking  the  docket  should 
not  obtain  a  more  fiivourable  arrangement  than  the  rest  of 
his  existing  creditors.  The  debt,  therefore,  of  the  creditor 
striking  the  docket,  and  accepting  such  payment  or  securityj 
was  to  be  forfeited,  and  the  money  paid  or  the  security 
given  up  ^  to  such  person  or  persons  as  the  commissioners, 
acting  under  such  original  commission,  or  any  new  com- 
mission, shall  appoint  for  the  benefit  ct  the  creditors  of  such 
bankrupt."  If  even  a  commission  had  issued  under  the 
docket  struck  by  the  plaintiff,  the  present  case,  it  is  submitted, 
would  not  have  come  within  the  provisions  of  the  statute,  for 
there  was  no  agreement  or  payment  by  which  the  plaintiff 
might  receive  more  in  the  pound  than  the  other  creditors. 
On  the  contrary,  the  plaintiff  was  to  forbear  his  daim  till 
the  other  creditors  were  arranged  with,  without  any  security 
whatever  for  the  ultimate  liquidation  of  his  debt.  There 
can  be  nothing  in  such  an  arrangement  that  could  come 
within  either  the  letter  or  the  scope  of  the  statute.  It  was 
most  beneficial  for  the  creditors,  for  they  were  to  receive 
a  composition  for  their  debts,  whilst  the  plaintiff  was  to 
receive  neither  money  nor  security  for  his.  But  in  the 
present  case  no  commission  had  issued  under  the  docket 
at  all ;  and  the  rights  of  assignees  appointed  under  a  com- 
mission on  a  docket  subsequently  struck  could  only  be 
commensurate  with  those  of  the  bankrupt  himself.  The 
enactment  is  not  by  way  of  benefit  or  protection  to  the 
debtor,  but  to  the  creditors,  whom  the  arrangement  would 
have  the  effect  of  defrauding  of  their  just  proportion  of  the 
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1846.       debtor's  estate.    It  is  plain,  therefore,  that  as  the  defendant 
^^^^i^!^    himself  could  not  have  pleaded  to  the  action  oomnienced 
>^  against  him,  the  forfeiture  of  the  debt  under  the  6  Gea  4, 

c.  16,  8.  8,  so  neither  can  his  assignees,  under  the  sobse- 
quent  commission,  avail  themselves  of  the  provisions  of  that 
statute  on  the  present  application.  The  plaintiff  here  was 
at  liberty  to  abandon  the  dodcet,  and  to  bring  his  action; 
and  if  he  could  bring  an  action,  he  might  take  a  cognovit 
Suppose  the  case  of  a  creditor  striking  a  docket,  and 
taking  no  further  steps  to  prosecute  it,  but  afterwards 
bringing  an  action,  recovering  judgment,  and  levying  ex* 
ecution ;  could  it  be  supposed  that,  if  after  the  lapse  of 
ten  or  twenty  years  the  debtor  should  become  bankrupt, 
his  assignees  could  sue  the  creditor  for  money  received? 
The  case  of  Davis  v.  Hotdmg  (a)  is  a  direct  authority  on 
this  point  in  &vour  of  the  plaintiff.  There  a  creditor, 
having  struck  a  docket  against  his  debtor,  received  from 
him  two  bills  of  ezchai^  and  a  certain  sura  of  money, 
upon  an  agreement  to  withdraw  the  docket;  and  upon  de* 
murrer  to  a  plea,  stating  these  facts,  to  an  action  brought 
upon  the  original  consideration,  it  was  held,  that  as  the 
plea  did  not  shew  that  the  original  fiat  had  been  proceeded 
with,  or  any  new  one  issued,  it  was  bad;  since  the  for* 
feiture  under  6  Geo.  4,  c.  16,  s.  8,  only  takes  efiect  for  the 
benefit  of  the  creditors  under  the  commission,  and  cannot 
be  enforced  if  there  is  no  longer  a  commission  subsisting. 
That  case  is  also  an  authority  that  a  creditor  suing  out  a 
docket  may  subsequently  abandon  it,  and  bring  his  action. 
Indeed  to  hold  otherwise  would  be  contrary  to  the  doctrine 
of  election,  which  is  distinctly  recognised  by  the  statute  (ft). 
There  is  a  later  case,  however,  of  Behher  v.  Sambaume  (c), 
which  seems  still  more  decisive  in  the  plaintiff's  ^vour. 
There  the  defendant,  being  a  creditor  of  C,  had  struck  a 
docket  against  him,  and  issued  a  fiat,  but  did  not  file  it 
(undef  statute  2  &  3  Wm.  4,  c.  1 14,  s.  5)  nor  otherwise  pro- 

/(a)  II  A.  &  E.  710;   S.  C.         (b)  See  the  56th  section. 
3  P.  &  D.  413.  ^  (c)  6  Q.  B.  414. 
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ceeded  in  the  bankniptcy.  Afterwards  he  was  requested  by  1S46. 
C.  to  sign  a  composition  deed,  together  with  C.'s  other  b„hbll 
creditorB,  accepting  10«.  in  the  pound.  He  refused  to  do  ^• 
this,  except  on  receiving  security  tar  his  whole  debt,  which 
C.  gave  him  by  promissory  notes,  and  defendant  thereupon 
ngned  the  deed.  C.  afterwards  committed  an  act  of 
bankruptcy,  and  a  fiat  was  prosecuted,  under  which  plain* 
ti£Ei  were  assignees.  Before  this  act  of  bankruptcy,  defend- 
ant received  money  on  one  of  the  notes  which  had  £Edlen 
due.  The  plaintifis  brought  money  had  and  received  for  the 
amount;  and  it  was  held  that  they  could  not  recover,  for 
that,  although  the  case  viras  within  stat  6  Gea  4,  c.  16,  s.  8, 
and  defendant's  debt  was  forfeited,  the  money  was  to  be 
paid  over  to  persons  appointed  by  commissioners,  under 
some  commission  founded  on  the  defendant's  docket,  or 
under  some  later  commission,  and  no  appointment  for  this 
purpose  had  been  made ;  and  that,  as  C.  himself  could  not 
recover  the  money,  being  a  party  to  the  transaction,  neither 
could  the  plaintifis,  who  succeeded  only  to  C.'s  rights. 
It  is  submitted,  therefore,  first,  that  even  had  a  commission 
issued  on  the  original  docket,  and  assignees  been  appointed 
under  it,  the  plaintiff's  debt  would  not  have  been  forfeited ; 
and  secondly,  that  even  if  it  would,  the  assignees  under 
a  subsequent  commission  issued  on  a  subsequent  docket 
could  make  no  claim  to  it 

With  respect  to  the  second  objection,  that  the  cognovit 
on  which  the  judgment  was  signed  was  not  filed,  it  is  so 
worded  that  it  is  uncertain  whether  the  non-compliance 
with  the  rule  of  Court,  Hit.  Term,  2  &  3  Geo.  4  (a),  or 
with  the  provisions  of  the  statute  3  Geo.  4,  c.  39,  s.  3,  is 
the  ground  relied  on.  If  the  former,  the  answer  is,  that 
that  rule  which  orders  "  that  no  judgment  be  signed  upon 
any  cognovit,  without  such  cognovit  being  first  produced 
to  the  clerk  of  the  dockets,  and,  after  taxation  of  the  costs, 
filed  with  him,"  is  a  mere  direction  for  the  guidance  of  the 

(«)  6  B.  &  A.  560. 


Booed. 
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18 16.  officers  of  the  Coort,  and  does  not  extend  to  vender  invalid  a 
BasHRLL  j^^^'g™®'^^  which  has  been  signed  without  the  cognovit  being 
filed*  Here  the  cognovit  was  produced  to  the  officers,  at 
the  time  of  signing  the  judgment,  and  that  is  a  compliance 
with  the  material  part  of  the  rule.  It  may  be  observed 
also,  that  the  rule  itself  is  incorrectly  worded,  as  the  costs 
must  necessarily  be  taxed  previously  to  the  judgment  being 
signed.  If  the  non«KX>mplianoe  with  the  provisions  of  the 
statute  3  Geo.  4,  c  39,  s.  3,  is  the  ground  relied  on,  the 
answer  is,  that  in  the  present  case  it  was  not  necessary  that 
the  cognovit  should  be  filed  within  twenty-one  days  after 
its  execution,  as  judgment  was  signed  within  that  time. 
The  case  of  Green  v.  Carter  (a)  shews,  that  if  a  warrant  of 
attorney  to  confess  judgment  be  given  by  a  party  who 
becomes  bankrupt  more  than  twenty-one  days  afterwards, 
and  such  warrant  is  not  filed  under  the  statute  3  Geo.  4, 
c.  39,  but  judgment  is  signed  within  twenty-one  days  after 
the  execution  of  the  warrant,  a  fi.  fa.  under  such  judgment 
is  valid  as  against  the  assignees,  though  not  issued  till  more 
than  twenty«one  days  after  the  execution  of  the  warrant. 
It  was  indeed,  at  one  time,  doubted  whether  the  statute 
extended  to  cases  where  there  bad  been  no  act  of  bank- 
ruptcy previous  to  the  time  of  executing  the  warrant  of 
attorney;  WUsam  v.  Whittaker {b)\  although  that  point  is 
now  decided  in  the  affirmative ;  Bittksfym  v.  Cooper  (c).  The 
only  question  is^  whether  a  cognovit  stands  upon  the  same 
footing  in  this  respect  as  a  Warrant  of  attorney,  and  it  is 
submitted  that  it  does.  It  is  true  that  in  the  thud  secUon 
of  the  statute  {d),  which  requires  cognovits  to  be  filed,  the 

y  (a)  Since  reported,  7  Q  B.  178.  fese  Judgments  for  eecoring  the 
(6)  M.  &  M.  8.  payment  of  money;  whereby  per- 
y/^  (e)  14  M.  &  W.  399 ;  See  also  eons  in  a  state  of  insolvency  are 
B|^  V.  Yorke,  5  M.  fr  G.  488;  enablad  tokeepaptheappeanuice 
S.  C.  6  Scot^  N.  R.  232.  of  being  in  good  circumstances* 
(d)  3  Geo.  4,  c.  39. —  and  the  persons  holding  such  war* 
^  Sect  1.  '* '  Whereas  injustice  is  rants  of  attorney  have  the  power 
frequently  done  to  creditors  by  of  taking  the  property  <^  such  in- 
secret  warranU  of  attorney  to  con-  sol  venU  in  execution  at  any  time. 
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words  '^  unless  judgment  shall  have  been  signed,  or  exe- 
cution issued  on  such  warrant  of  attorney,^  which  are  to  be 


1846. 


to  the  ezdasion  of  the  rest  of  their 
creditors:'  For  remedy  whereof, 
be  it  enacted  that  from  and  alter 
the  29th  day  of  September  next, 
if  the  holder  thereof  shall  think 
fit,  every  warrant  of  attorney  to 
confess  judgment  in  any  personal 
action,  or  a  true  copy  thereof, 
and  of  the  attestation  thereof, 
and  the  defeasance  and  indorse- 
ments thereon,  in  case  such  war- 
rant of  attorney  shall  he  given  to 
confeaa  judgment  hi  his  Majesty's 
Court  of  King's  Bench  at  West- 
ndnster,  or  such  a  true  copy 
thereof  as  aforesaid,  in  case  such 
warrant  of  attorney  shall  he  given 
to  confess  judgment  in  any  other 
Court,  shall,  within  twenty-one 
days  after  the  execution  of  such 
warrant  of  attorney,  be  filed, 
together  with  an  affidavit  of  the 
time  of  the  execution  thereof, 
with  the  clerk  of  the  docquets  and 
judgments  in  the  said  Court  of 
Kmg's  Bench." 

Sect.  9.  "  That  from  and  after 
the  said  29th  day  of  September 
next,  if  at  any  time  after  the  ex- 
piration of  twenty-one  days  next 
after  the  execution  of  such  war- 
rant of  attorney,  a  commission  of 
bankrupt  shall  be  issued  against 
the  person  who  shall  have  given 
such  warrant  of  attorney,  under 
which  he  shall  be  duly  found  and 
declared  a  bankrupt,  then  and  in 
such  case,  unless  such  warrant  of 
attorney,  or  a  copy  thereof,  shdl 
have  been  filed  aa  aforesaid, 
within  the  said  space  of  twenty- 
one  days  from  the  execution 
thereof,  or  unless  judgment  shall 
have  been  signed,  or  execution 


issued  on  such  warrant  of  attor- 
ney within  the  same  period,  such 
warrant  of  attorney  and  the 
judgment  and  execution  thereon, 
shall  be  deemed  fraudulent  and 
void  against  the  assignees  under 
such  commission,  and  such  as- 
signees shall  be  entitled  to  recover 
back  and  receive,  for  the  use  of 
the  creditors  of  such  bankrupt  at 
large,  all  and  every  the  moneys 
levied  or  effects  seised  under  and 
by  virtue  of  such  judgment  and 
execution." 

Sect.  3.  '''And  whereas  the 
object  of  the  said  provision  may 
be  defeated  by  any  person  giving 
a  cognovit  actionem  instead  of  a  war- 
rant of  attorney  to  confess  judg- 
ment ;'  Be  it  further  enacted,  that 
every  eognomt  actionem,  given  by 
any  defendant  in  any  personal 
action,  in  case  the  action  in  which 
such  cognovit  actionem  shall  be 
given  shall  be  in  the  said  Court 
of  King's  Bench,  or  a  true  copy 
of  such  cognovit  actionem  in 
case  the  action  wherein  the  same 
is  given  shall  be  in  any  other 
Court,  shall,  together  with  an 
affidavit  of  the  time  of  the  exe- 
cution thereof,  be  filed  with  the 
said  clerk,  in  like  manner  as  such 
warrants  of  attorney,  or  copies 
thereof  and  affidavits,  within  the 
space  of  twenfty-one  days  after 
such  cognovit  actionem  sludl  have 
been  executed,  otherwise  such 
cognovit  aeHonent,  and  any  judg- 
ment entered  up  thereon,  and 
any  execution  taken  out  on  such 
judgment,  shall  be  deemed  frau- 
dulent and  void  against  the  aa- 
signees  of  the  person  giving  such 
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1846.  found  in  the  second  section,  are  omitted;  but  it  is  plain 
BuBBSLL  ^™  ^®  recital  in  the  beginning  of  the  first  section,  as  well 
Booao.  ^  ^^  ^^  third,  that  the  object  of  die  statute  was  not  to 
create  any  distinction  between  warrants  of  attorney  or 
cognovits,  but  to  place  them  both  on  the  same  footing. 
Such  has  always  been  the  understanding  of  the  Profession, 
and  it  seems  to  be  taken  for  granted  in  the  books  of  practice, 
that  the  cognovit  need  not  be  filed  within  the  time  limited 
by  the  statute,  where  judgment  is  signed  within  the  twenty- 
one  days ;  LusKs  Pract  p.  720,  1 ;  2  Chit  Jrchb.y  677, 
7th  eA  In  Biffin  v.  Yorke  (a),  Tindaly  C.  J.,  in  delivering 
judgment,  says,  ^^If,  therefore,  a  party  takes  a  cognovit 
without  filing  it  or  signing  judgment  on  it  within  the  pre- 
scribed  number  of  days,  he  takes  the  risk  upon  himself'' 
The  rest  of  the  Court  in  that  case  also  treat  a  warrant  of 
attorney  and  a  cognovit  as  standing  on  the  same  fooling  in 
this  respect 

With  respect  to  the  latter  part  of  the  present  application, 
which  calls  upon  the  plaintifp  to  return  part  of  the  sum 
levied  for  auctioneer's  fees,  because  no  auction  took  place, 
and  also  an  excess  in  the  chaige  for  poundage,  the  only 
way  in  which  it  appears,  upon  the  present  aflSdavits,  that 
these  chains  have  been  made  is  upon  the  sheriff's  return  to 
the  writ.  If,  therefore,  the  sheriff  has  made  any  improper 
charges,  or  retained  too  much  for  his  fees,  that  is  the  sub- 
ject of  an  application  against  him,  and  not  against  the  pre- 
sent plaintiff,  who  has  received  the  sum  handed  over  to 
him,  less  those  deductions. 

Shee^  Serjt  (with  whom  was  Petendcrff)  in  support  of  the 
rule.  It  is  not  necessary  to  enter  into  the  minute  criticism, 
which  has  been  bestowed  upon  the  terms  of  section  8  of 

cogmonU  adUmem,  under  a  com-  executions  hereon,  are  deemed 

mission     of    bankrupt     issued  and  taken  to  be  Irandnlent  and 

against  him,  after  the  expiration  void  by  this  act.'* 

of  the  said  space  of  twenty-one  ^  (a)  6  M.  &  6.  436 ;  8.  C.  6 

dayt,  in  like  manner  as  wairants  Scott.  N.  R.  2Sa. 

of  attorney,  and  judgments  and 


MlCfiAfiLMAS  TBRM,   10  VICT.  369 

the  6  Gea  4,  c.  16.  The  question  is,  whether  the  pnesent 
case  is  fiurly  within  the  scope  and  mischief  of  that  act,  and 
it  is  submitted  that  it  is.  The  creditors  of  the  defendant 
might  have  refused  to  accept  the  composition  offered  to 
them,  if  they  had  known  that  the  plaintiff  would  not  join 
in  receiying  it  in  satis&ction  of  his  debt  The  words  of 
the  8th  section  clearly  contemplate  a  case  in  which  no 
commission  shall  have  issued  under  the  docket  The  facts 
of  this  case,  unlike  those  in  Dams  v.  Holding  (a),  shew 
that  the  plaintiff  has  received  under  this  agreement  more 
in  the  pound  than  the  other  creditors.  That  case  was 
decided  upon  special  demurrer,  and  one  of  the  principal 
grounds  on  which  the  Court  founded  their  judgment  was, 
that  it  did  not  appear  that  the  plaintiff  had  thereby,  or 
could  in  fact  have,  received  more  in  the  pound  than  the 
other  creditors.  It  has  been  said  that  the  assignees  under 
the  commission,  on  a  subsequent  docket,  can  only  have  the 
same  rights  as  the  bankrupt  himself  had.  But  even  so,  the 
case  of  Bate  v.  Mam  (b)  goes  to  shew  that  a  security  given 
under  circumstances  which  would  bring  it  within  the  8th 
section  is  void.  There  a  bill  of  exchange  for  a  portion  of 
his  debt,  given  by  a  bankrupt,  after  commission  and  before 
certificate,  to  his  assignee,  who  was  also  petitioning  creditor 
and  had  proved  for  the  residue  of  his  debt,  was  held  void 
in  the  hands  of  the  assignee.  A  similar  provision  to  that 
contained  in  6  Gea  4,  c  16,  a.  8,  was  contained  in  the 
previous  statute,  5  Geo.  2,  c  80,  s.  24  (c) ;  except  that 

/  («)  11  A.  &  E.  710;  8.  C.  3  tame,  prevail  with  and   extort 

P.  &  D.  413.  Ifom  the  bankmpU  their  whole 

{b)  1  Bing.  N.  C.  357 ;  8.  C.  debto,   or    much    greater    part 

1  8eott,  127.  thereof  than  such  bankmpta  pay 

(e)  6  Geo.  2,  c.  30»  B.  34.  to  their  creditors,  or  oUierwise 
'*' Whereas  eommienone  of  bank-  get  from  rach  bankrupts  goods 
rapt  are  freqaently  taken  out  by  or  other  real  or  personal  secority, 
penons  who,  by  means  of  such  which  is  contrary  to  the  true 
commissions,  (on  a  composition  intent  and  meaning  of  the  several 
proposed  by  the  bankrupU),  and  statntas  made  concerning  bank- 
on  promise  not  to  eiecnte  the  rapts,  which  said  statutes  intend, 

VOL,  IT.  B  B  J).   &    L. 
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instead  of  '<  after  a  dodLet  struck,"  the  words  there  wene 
^  after  issuing  of  any  commisBion.''  That  section  came 
under  the  consideration  of  the  Court  of  Chanceiy,  in 
several  cases  which  are  collected  in  Ex  parte  Brawn  (a). 
There  it  was  held  that  security  or  satis&ction  taken  after  a 
docket  struck,  not  fbUowed  by  a  commission,  though  it 
cannot  be  retained,  and  may  amount  to  a  contempt,  was 
not  within  the  statute  5  Geo.  2,  c  30,  s.  24,  and  that  the 
original  debt  was  therefore  not  forfeited,  although  they 
declared  the  bond  to  be  sa  It  is  quite  clear  from  the 
language  used  in  that  case,  that  had  the  words  of  that 
statute  been  '^  after  a  docket  struck,"  the  Court  would  have 
held  the  debt  forfeited. 

With  respect  to  the  second  objectioD,  the  distinctioD  is 
clearly  drawn  by  the  Legislature  between  warrants  of  attor* 
ney  and  cognovits,  and  the  latter  must  be  filed  within 


that  all  such  Ixankrupts'  creditors 
shall  be  on  an  eqaal  foot,  and 
not  one  preferred  before  another, 
or  paid  more  than  another  in 
respect  of  his  or  her  debt'  Be 
it  therefore  enacted,  by  the  au- 
thority aforesaid,  that  if  any 
bankrupt  or  bankrupts  shall, 
after  issuing  of  any  commission 
sf^nst  him,  her,  or  them,  pay  to 
the  person  or  persons  who  sued 
out  the  same,  or  otherwise  give 
or  deliver  to  such  person  or  per- 
sons, goods  or  any  other  satis- 
faction or  security  for  his,  her,  or 
their  debt*  whereby  such  person 
or  persons  suiu^  out  such  com* 
mission  shall  privately  have  and 
receive  more  in  the  pound  in 
respect  of  his,  her,  or  their  debt 
than  the  other  creditors,  such 
payment  of  money,  delivery  of 
goods,  or  giving  greater  or  other 
security  or  satis^tion,  shall  be 
deemed  and  taken  to  be  such  an 
act  of  bankruptcy,  whereby  on 


good  proof  thereof,  such  commis- 
sion shaB  and  may  be  superseded : 
and  it  shall  be  lawful  for  the  lord 
chancellor,  lord  keeper  or  com- 
missioners for  the  custody  of  the 
great  seal  of  Great  Britain  for 
the  time  being,  to  award  to  any 
creditor  or.  creditors  petitioiiiii|^ 
another  commission;  and  such, 
person  or  persons  so  taking  or 
receiving  such  goods  or  other 
satisfaction  as  aforesaid,  ahaU 
forfeit  and  lose  as  well  his,  her, 
or  their  whole  debt,  as  the  whole 
he,  she,  or  they  shall  have  taken 
or  received,  and  ahall  pay  back 
and  deliver  up  the  same,  or  the 
full  value  thereof,  to  such  person 
or  persons  as  the  said  commis- 
sioners acting  under  such  new 
commission  shall  appoint,  in  trust 
for  and  to  be  divided  amongst 
the  other  of  the  bankrupt's  cre- 
ditors, in  proportion  to  their 
respective  debts." 
(a)  15yes.473« 
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twentj-^ne  days  after  execution,  whether  judgment  be 
signed  or  not  within  that  time.  To  adopt  any  other  con- 
struction would  be  to  import  words  into  the  third  section 
which  are  not  to  be  found  there,  and  to  create,  not  to  inter- 
pret, an  act  of  Parliament  (a). 

Cur.  adv.  imlL 

Afterwards,  in  the  Vacation  after  Michaelmas  Term, 
Patteson,  J.  delivered  judgment.     (After  stating  the 
fiicis  as  above  given,  his  Lordship  proceeded  thus): — Under 
these  circumstances  I  am  of  opinion  that  the  8th  section  of 
6  Geo.  4,  c.  16,  does  not  apply. 

The  defendant  did  not,  in  this  case,  pay  to  the  plaintiff, 
after  he  had  struck  the  docket,  any  money,  or  give  or 
deliver  to  him  any  satisfaction  or  security  for  his  debt, 
whereby  the  plaintiff  might  receive  more  in  the  pound  than 
the  other  creditors;  The  cognovit  was  not  g^ven  till  after 
the  creditors  had  been  paid  out  of  the  debtor^s  effects  the 
agreed  composition,  which  was  full  as  much  as  those  effects 
produced.  Neither  was  it  given  to  the  plaintiff  in  order 
to  induce  him  not  to  proceed  upon  the  docket  which  he 
had  struck,  or  in  any  way  connected  with  that  transaction. 
Doubtless  it  had  the  efibct  of  giving  the  plaintiff  a  pre- 
ference over  subsequent  creditors  of  the  defendant,  some 
of  whom  are  said  to  have  been  creditors  at  the  time  when 
the  docket  was  struck,  but  that  circumstance  appears  to  me 
to  be  wholly  immaterial.  The  persons  intended  to  be  pro- 
tected by  the  section  in  question  are  the  creditors  at  the  time 
when  the  docket  is  struck,  and  the  transaction  prohibited 
is  the  dealing  with  the  person  who  has  struck  the  docket, 
so  as  to  give  him  a  possible  advantage  over  them ;  not  as  in 
this  case,  the  giving  a  cognovit  to  that  person  sixteen  months 
after  the  docket  was  struck,  and  after  the  creditors  had 
been  paid  rateably  out  of  the  debtor's  estate  to  the  ezclu- 

(a)  He  did  not  prets  that  part  return  of  the  money  taken  for 
of  the  role  which  related  to  the      auction  fees  and  poundage. 

B   B   2 
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1846.       sion  of  the  person  who  hsd  struck  the  docket,  and  bad 
BuBHELL      i^lcas^  their  debts.     Cases  were  cited  on  the  aigamenty 
^  but  none  of  them  at  all  like  the  present 

The  second  objection  depends  on  the  construction  to  be 
put  on  the  third  section  of  the  statute  3  Gea  4,  c.  39.  Had 
the  instrument  been  a  warrant  of  attorney,  it  kb  pliun,  under 
the  second  section,  that  the  judgment  having  been  signed 
within  twenty-one  days,  no  filing  of  the  warrant  of  attorney 
would  be  necessaiy  (a);  but  the  third  section  omits  the 
words  about  signing  judgment,  which  are  inserted  in  the 
second. 

I  am  of  opinion,  however,  that  the  plain  intention  of  the 
Legislature  was  to  put  warrants  of  attorney  and  cognovits 
on  the  same  footing  in  this  respect;  and  that  there  are 
words  of  reference  in  the  third  section  suflScient  to  justify 
me  in  holding  that,  as  the  judgment  was  signed  within 
twenty-one  days,  the  time  of  filing  the  cognovit  is  not 
important,  either  with  reference  to  that  statute  (^  to  the 
rule  of  Court  of  Hilary  Term,  1822. 

The  ground  for  returning  part  of  the  money  levied  waa^ 
that  the  sheriff  had  deducted  auctioneer's  fees,  whereas  no 
auctioneer  was  employed.  I  think  that  the  plaintiff  is  not 
answerable  for  this.  If  the  sheriff  has  done  anything  wrong 
in  this  respect  the  remedy  is  against  him. 

Upon  the  whole  I  am  of  opinion  that  this  rule  must  be 
discharged  with  costs. 

Rule  dischaiged. 

^   (a)  See  Ore«i  v.  Wood,  7  Q.  B.  178,  (reporter). 
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CuTTS  V.  SuBBiDGB  and  Others. 

Jl  HIS  was  a  rule  calling  upon  the  defendants  to  shew  In  an  action 
cause  why  a  rule  to  change  the  venue,  which  had  been  smoe  the 
obtained  herein  upon  the  usual  aflSdavits,  should  not  be  ^"p^^^ 
dischanred.  ^^  ^*  ****•• 

rrw  11      **®*  waiTo  hb 

The  affidavit  in  support  of  the  rule  stated,  '^  that  the  priTjlege  of 
above  named  plaintiff  was,  at  and  before  the  commencement  yenue'uf 
of  this  suit,  and  still  is,  an  attorney  of  this  honourable  J?^^fn 
Court,  and  that  he  has  declared  in  this  action  against  the  penon,witlioiit 
above  defendants  in  person,  and  not  by  attorney."  as  attorney  on 

The  action  was  in  case  for  a  conspiracy.     The  affidavit     ,  "^^  ^ 

in  answer,  stated  that  the  witnesses  of  the  defendants  for  *  -  "  <  / 
the  most  part  resided  in  the  county  to  which  the  venue 
was  changed.  And  it  stated,  that  '*  it  does  not  appear, 
on  the  face  of  the  writ  of  summons  commencing  this 
action,  nor  of  the  declaration  herein,  that  the  plaintiff  sues 
as  an  attorney  of  this  honourable  Court,  or  is  an  attorney 
thereof.** 

Petersdaiff  shewed  cause.  There  is  no  doubt  that  before 
the  Uniformity  of  Process  Act,  an  attorney,  who  did  not 
appear  to  be  suing  as  such  on  the  record,  thereby  waived 
his  privilege;  I  Tidd's  Pract.  83,  9th  edit  In  Taffy  v. 
Madan  (a),  where  the  plaintiff  sued  as  a  common  person, 
the  Court  allowed  the  defendant  to  plead,  together  with 
other  matters,  that  the  cause  of  action  arose  vnthin  the 
Court  of  Requests;  and  yet  there  the  action  was  for  the 
amount  of  bis  bill  of  costs,  which,  in  one  sense,  shewed  upon 
the  record  that  he  was  an  attorney*  And  in  Parker  v. 
Vaiughan  {b\  where  the  attorney  sued  for  use  and  occupation 
as  an  unprivil^ed  person,  the  Court  allowed  the  defendant 

yia)  1  B.  &  P.  629.  (*)  3  Id.  29. 
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1 846.  to  enter  a  suggestion  upon  the  record  under  a  county  Court 
CuTTB  *^*  ^^  P^®  ^^®  defendant  double  costs.  The  only  question 
SuRRiDGB  ^  whether  since  the  Uniformity  of  Process  Act  it  is  not 
and  Others,  essential  that  an  attorney,  although  he  can  no  longer  sue  by 
attachment  of  privilege,  should  state  on  the  record  that  he  is 
an  attorney,  in  order  to  entitle  him  to  the  privileges  of  one ; 
or  whether,  when  the  defendants,  to  whom  he  has  given  no 
intimation  that  he  is  suing  as  other  than  a  private  person, 
treat  him  as  one,  and  obtain  a  rule  to  change  the  venue, 
he  can  come  to  the  Court  and  say,  he  is  suing  as  a  privi- 
leged person,  and  that  he  has  a  right  to  retain  the  venue. 
In  Harrington  v.  Pctge  (a),  which  was  decided  since  the 
Uniformity  of  Process  Act  came  into  force,  it  was  decided 
that  an  attorney  suing  by  another  attorney  waived  his 
privilege  to  retain  the  venue  in  Middlesex;  although  it 
appeared  upon  the  record  that  he  was  an  attorney,  as  the 
action  was  for  his  bill  of  costs.  That  case  is  a  direct 
authority  upon  the  present  occasion.  It  will  be  said,  per- 
haps, that  there  is  a  distinction,  inasmuch  as  there  the 
plaintiff  sued  by  another  attorney  \  but  the  principle  is  the 
same,  that  the  character  of  attorney  in  which  he  sues  does 
not  appear  upon  the  record.  The  case  of  Lawless  v. 
Timms  (£},  is  also  an  authority  that  the  plaintiff  must 
appear  upon  the  record  to  be  suing  as  attorney,  in  order  to 
avail  himself  of  his  privilege. 

WiUeSj  in  support  of  the  rule.  There  is  nothing  to  shew 
that  Harrington  v.  Page,  and  Lawless  v.  Tmrns^  were  not 
cases  in  which  the  actions  were  commenced  before  the 
Uniformity  of  Process  Act  Even  if  they  were  not,  in  both 
those  cases  the  plaintiff  appeared  by  attorney,  which  was  a 
virtual  relinquishment  of  his  privilege.  Here  the  plaintiff 
appears  in  person,  which  is  the  only  way  in  which  he  can 
appeal',  since  the  writ  of  attachment  of  privilc^  has  been 

/{a)  2  Dowl.  164.  y'^ib)  3  Dowl.  707. 
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taken  away.  Before  the  Unifonnity  of  Prooess  Act,  the  1846. 
plaintiff  waived  his  privilege  as  attorney  if  he  sued  in  any  Cdtts 
other  manner  than  by  attachment  of  privilege,  because  no  q  ^|  ^ 
other  way  was  consistent  with  his  suing  as  attorney ;  and  and  Others* 
since  that  act,  it  is  submitted  that  he  waives  his  privilege  if 
he  sues  in  any  other  manner  than  in  person,  because  that 
is  the  only  way  in  which  he  can  sue  consistent  with  his 
suing  as  attorney.  The  case  of  Wright  v.  Skhmer  (a)  is, 
however,  an  express  authority  on  this  point  There  it  was 
decided  that  an  attorney  suing  in  person  did  not  waive  his 
privilege,  and  that  the  Court  would  not  enter  a  suggestion 
on  the  roll  to  deprive  him  of  costs  under  the  Court  of 
Requests'  Act  And  that  decision  proceeded  upon  the 
ground,  that  whilst  he  could  sue  by  attachment  of  privi- 
lege, his  suing  in  any  other  way  was  to  be  construed  as  a 
waiver  of  the  privilege;  but  that  now  that  he  could  no 
longer  sue  in  that  manner,  his  suing  as  an  ordinary 
person  was  no  proof  that  he  abandoned  his  privilege. 
That  case  it  is  submitted  is  decisive  upon  this  point,  and 
is  adopted  as  an  authority  in  1  Chit  Archb.  Prac.  p.  60, 
8th  ed. 

Patteson,  J. — Before  the  Uniformity  of  Process  Act,  the 
proper  mode  of  proceeding  by  an  attorney  who  wished  to 
sue  in  his  privileged  character  was  by  writ  of  attachment 
of  privilege.  Snce  that  statute  an  attorney  cannot  sue  by 
that  writ;  but  must  proceed  by  writ  of  summons,  which 
may  be  sued  out  either  in  person  or  by  attorney.  Doubt- 
less if  he  sues  it  out  by  attorney  he  waives  his  privilege, 
and  the  only  question  is,  whether  suing  in  person  he  ought 
not  to  state  that  he  is  an  attorney.  I  do  not  think  that 
it  is  necessary  that  he  should  do  so,  and  the  case  of 
Wright  v.  Skmner  {a\  seems  to  me  to  go  the  whole  length 
of  the  present  case.     That  was  not  a  question  of  retaining 

^    (a)  4  Dowl.  745 1  S.  C.  1  M.  ir  W.  144.  ^ 


376 


CASES  ON   POtMTS  OF  PRACTICH^  H,  B. 


1846. 


CUTTS 

V, 

SuE&moE 
andOthen. 


the  venue^  it  is  true;  but  it  is  the  same  in  piinciplei  Bs 
it  is  founded  on  the  privilege  of  the  attorney  suing  in 
person.     The  nile  mu8t>  therefore,  be  absolute. 

Rule  absolute. 


/ 


Reoina  v.  The  Recorder  of  Tork. 

An  order  of  ^  RULE  had  been  obtained  in  Hilary  Term  last,  calling 

imttiiTMiiDer  "P^"  ^^^  Recorder  of  York  to  shew  cause  why  a  mandamus 

under  9  Geo.  4,  should  not  issue,  commanding  him  to  enter  continuances 

was  made  on  and  hear  an  ^peal,  in  which  the  churchwardens  and  over- 

Jnly,  1845,  seers  of  the  township  of  Skipton  were  appellants,  and  the 

8th  of  An*  8t  ^^^^^  ^^  '^®  peace  of  the  city  and  county  of  York  was 

^  the  8  &  9  Vict,  respondent,  against  an  order  of  removal  of  a  lunatic  pauper, 

into  force,  made  under  9  Geo.  4,  c.  40,  s.  42  (a),  and   which  order 

which  repeab 
the  former 
act,  "except 
as  to  any 
matters  com- 
mitted or  done, 
before  the 
passing  of 
this  act,  which 
shall  be  as  if 
this  act  had 
not  passed.** 
Held,  that  the 


(a)  The  following  are  the  ma- 
terial sections  of  the  act  adverted 
to  in  the  argament : — 

9  Geo.  4,  c.  40,  8.  42.  "  That 
where  the  legal  settlement  of  any 
insane  person  confined  under  any 
order  of  any  two  justices  at  any 
county  lunatic  asylum,  public 
righroV"appeid  hospital,  or  any  licensed  house, 
under  ss.  46  has  not  been  ascertained,  it  shall 
and  may  be  lawful  for  any  two 
justices  acting  in  and  for  the 
county  in  which  sach  county 
lunatic  asylum,  public  hospital, 
or  licensed  house  is  situate,  at 
any  time  to  inquire  into  the  last 
legal  settlement  of  such  insane 
person;  and  if  satisfactory  evi- 
dence can  be  obtained  as  to  such 
settlement,  it  shall  and  may  be 


and  54  of  tho 
former  act, 
was  not  taken 
away. 

An  appeal 
against  an 
order  under 
/  9  Geo.  4, 
c.  40,  s.  42, 
is  an  appeal 
under  ss.  46 
and  54,  or 
one  of  them, 
and  not  under 


lawful  for  such  justices  to  make 
an  order  upon  the  overseers  of 
the  parish  or  township  where 
such  last  legal  settlement  of  such 
insane  person  shall  be  adjudged 
to  be,  for  the  repayment  of  the 
reasonable  charges  of  the  re- 
moving, maintenance,  medicine, 
clothing,  and  care  of  such  insane 
person  incurred  within  twelve 
calendar  months  previous  to  the 
date  of  such  order,  such  charges 
having  been  first  proved  to  the 
satisfaction  of  such  justices,  and 
the  amount  thereof  being  set 
forth  in  such  order ;  and  it  shall 
and  may  be  lawful  for  the  said 
or  any  other  two  justices  of  the 
peace  of  the  said  county,  to  pro- 
vide    for    the    future   expenses 


sect  60;  and 

therefore  the  appellant  is  not  bound  to  give  grounds  of  appeal  under  the  latter  section. 
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adjudicated  the  eetdement  of 
said  township  of  Skipton,  and 
expenses  of  the  remoTal. 

nscessary  for  the  imdntenaiice« 
medicine*  clothing,  and  care  of 
such  insane  person,  in  the  manner 
as  has  been  hereinbefore  directed 
lor  the  two  justices  before  whom 
sncfa  person  was  originally  ei- 
amined." 

Sect  46.  '*  That  if  any  person 
shall  feel  aggrieved  by  any  order, 
or  by  any  refasal  of  an  order,  of 
any  justice  or  justices  as  aforesaid, 
such  person  may  appeal  to  the 
justices  of  the  peace  at  the  next 
quarter  sessions  of  the  peace  to 
be  holden  in  and  for  the  county 
where  the  matter  of  appeal  shall 
have  arisen,  the  person  so  appeal* 
ing  having  given  to  the  justice 
or  justices  against  whom  such 
appeal  shall  be  made,  ten  days 
notice  of  his  or  her  intention  to 
make  such  appeal :  and  the  said 
justices  at  such  sessions  are 
hereby  authorized  and  required 
to  hear  and  determine  the  matter 
of  such  appeal  in  a  summary  way, 
and  to  make  such  determination 
as  they  shall  think  proper ;  and 
every  such  determination  shall  be 
final  and  conclusive  to  all  intents 
and  purposes  whatsoever." 

Sect.64.  "Thatinallcaseswhere 
any  person  shall  be  kept  in  cus- 
tody as  an  insane  person  by  order 
of  any  Court,  or  by  his  Majesty's 
order  subsequent  thereto,  it  shall 
and  may  be  lawful  for  any  two 
justices  of  the  peace  of  the  county 
where  such  person  shall  be  so 
kept  in  custody,  to  inquire  into 
and  ascertain  by  the  best  legal 
eridence  that  can  be  procured 


the  said  paupers  to  be  in  the 
directed  the  payment  <^  the 


under  the  circumstances  of  per* 
sonal  legal  disability  of  such 
insane  person,  the  place  of  the 
last  legal  settlement,  and  the 
circumstances  of  such  person  i 
and  if  it  shall  not  appear  that  he 
or  she  is  possessed  of  sufficient 
property  which  can  be  applied  to 
his  or  her  maintenance,  it  shall 
and  may  be  lawful  for  such  two 
justices  to  make  order,  under 
their  hands  and  seals,  upon  such 
parish  where  they  adjudge  him 
or  her  to  be  legally  settled,  to  pay 
such  weekly  sum  for  his  or  her 
maintenance  in  such  place  of 
custody  as  one  of  his  Majesty's 
principal  secretaries  of  state  shall, 
by  writing  under  his  hand,  from 
time  to  time  direct}  and  where 
such  place  of  settlement  cannot 
be  ascertained,  such  order  shall 
be  made  upon  the  treasurer  of 
the  county  where  such  person 
shall  have  been  apprehended; 
but  if  it  shall  appear  that  such 
person  is  possessed  of  such  suf- 
ficient property  as  aforesaid,  then 
such  justices  shall  order  and 
direct  the  same  to  be  apphed  to 
pay  and  satisfy  the  expense  of 
the  maintenance  of  such  person, 
in  the  manner  hereinbefore  di- 
rected :  provided  always,  that  the 
churchwardens  and  overseers  of 
the  parish  in  which  the  justices, 
or  the  major  part  of  them,  shall 
adjudge  any  insane  person  to  be 
settled,  may  appeal  against  such 
order  to  the  general  quarter  ses- 
sions of  the  peace  to  be  holden 
for  the  county  where  such  order 


1846. 
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It  appeared  from  tbe  affidavits  in  support  of  the  rule^  that 
ihe  order  was  made  on  the  9th  of  July,  1845,  and  served 
on  the  14th  of  the  same  month ;  that  the  appeal  was  en- 
tered and  respited  at  the  October  sessions,  and  on  the  17th 
of  December  notice  of  appeal  was  served;  that  on  the 
appeal  being  called  on  at  the  Epiphany  Sessions,  it  was 
objected— first,  that  by  8  &  9  Vict,  c  126,  s.  1,  which 
received  the  royal  assent  on  the  8th  of  August,  1845,  the 
9  Greo.  4,  c.  40,  was  repealed;  and  secondly,  that  even  if  it 


«han  be  made,  in  like  maimer 
and  ttnder  like  reetrictkms  and 
regidatione  as  against  any  order 
of  removal,  giving  reasonable 
notice  thereof  to  the  clerk  of  the 
peace  of  soch  county,  who  shall 
be  respondent  in  such  appeal; 
which  appeal  the  justices  <^  the 
peace  assembled  at  the  said 
general  quarter  sessions  are 
hereby  authorised  and  empowered 
to  hear  and  determine,  in  the 
same  manner  as  appeals  against 
orders  of  removal,  are  now  heard 
and  determined." 

Sect  60.  <'That  any  person 
or  persons  thinking  himself,  her- 
self, or  themselves  aggrieved  by 
any  order  or  judgment  made  or 
given,  or  by  the  order  or  deter* 
minatwn  of  any  juatree  or  justices 
of  the  peace,  in  pursuance  of  this 
act,  may,  within  four  calendar 
months  after  such  order  shall  be 
made  or  given,  complain  to  the 
justices  of  the  peace  at  the  general 
or  quarter  sessions  of  the  peace 
to  be  held  in  and  for  the  county 
wherein  the  offence  shall  be  com- 
mitted, the  person  or  persons  ap« 
pealing  having  first  given  at  least 
fourteen  days*  clear  notice  in  writ- 
ing of  such  appeal,  and  the  nature 
and  matter  thereof,  to  the  person 
or  persons  appealed  against,  and 


forthwith  after  such  notice  enter- 
ing into  a  recogniseance  before 
some  justice  of  the  said  county, 
with  two  sufficient  sureties,  con- 
ditioned to  try  such  appeal,  and 
to  abide  the  order  and  award  of 
the  said  Court  thereupon ;  and 
the  said  justices,  upon  due  proof 
of  such  notice  and  recognizance 
having  been  given  and  entered 
into,  shall,  in  a  summary  way, 
hear  and  determine  such  com- 
plaint at  such  general  or  quarter 
sessions  of  the  peace  to  be  held 
for  the  said  county,  or  if  they 
think  proper,  adjourn  the  hear- 
ing thereof  until  the  next  ge- 
neral or  quarter  sessions  of  the 
peace  to  be  held  for  the  said 
county;  and  if  they  see  cause, 
may  mitigate  any  forfeiture  or 
fines,  and  may  order  any  oKmey 
to  be  returned  which  shall  have 
been  levied  in  pursuance  of  such 
order  or  determination,  and  shall 
and  may  also  award  such  fnrdier 
satisfaction  to  be  made  to  the 
party  injured,  or  such  costs  to 
either  of  the  parties,  as  they  shall 
judge  reasonable  and  proper ;  and 
sU  such  determinations  of  the 
said  justices  shall  be  final,  bind- 
ing, and  conclusive  upon  all  par- 
ties, to  all  intents  and  purposes 
whatsoever." 
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were  not,  Uie  proceedii^  by  appeal  was  under  the  60th  1846. 

section  of  that  act,  and  not  under  the  46th  or  54th,  and  BBonuT 

therefore  that  the  appellant  was  bound  under  the  former  g^Jur^ 

section  to  deliver  grounds  of  appeal   The  recorder,  holding  Yoax. 
theae  objections  to  be  valid,  dismissed  the  appeal 

In  Trinity  Term, 

Bli$$  shewed  cause.  It  is  submitted  that  the  recorder 
acted  righdy  in  dismissing  this  appeal  on  both  grounds. 
As  to  the  first  ground,  the  stat  8  &  9  Vict,  c  126,  which  came 
into  operation  on  the  8th  of  August,  1845,  sect.  1  enacts, 
that  9  Geo.  4,  c*  40,  **  shall  be  repealed,  except  so  &r  as 
the  said  act  repealed  any  previous  act  or  acts,  and  except 
as  to  any  matters  committed  or  done,  or  contracted  to  be 
committed  or  done,  before  the  passing  of  this  act,  which 
shall  be  as  if  this  act  had  not  passed."  The  right  of  appeal, 
therefore,  under  the  former  act,  was  taken  away,  and  there 
was  no  statute  in  existence  in  October,  by  virtue  of  which 
the  appeal  could  be  entered.  In  Begina  v.  The  Inho" 
bUants  of  Mawgan  (a),  under  stat  13  Geo.  3,  c.  78,  s.  24, 
a  magistrate  had  presented  the  inhabitants  of  a  parish  for 
non-repair  of  a  highway.  The  proceedings  were  removed 
by  certiorari,  and  the  defendants  pleaded,  and  issues,  in 
fiict,  were  joined,  which  were  tried  and  found  against  the 
defendants.  The  issues  were  joined  before,  but  the  cause 
was  tried  after  the  20th  March  1836,  cm  which  day  the 
stat  5  &  6  Wm.  4,  c,  50,  repealing  18  Geo.  3,  a  78,  came 
into  operation;  and  the  Court  held  that  judgment  must  be 
arrested,  as  there  was.  no  statute  then  existing  under  which 
they  could  pronounce  judgment  upon  a  conviction  founded 
on  a  magistrate's  presentment  The  repealing  statute  in 
that  case  contained  a  similar  clause  to  the  present;  for  by 
sec.  3,  it  was  enacted,  ''that  nothing  herein  contained  shall 
extend^"  &c,  "  to  interfere  with  any  acts  done,"  &c.,  "or  to 
prevent  or  defeat  any  prosecution  commenced,"  &c.,  "  but 

X(a)  8  A.  &  E.  49(5 ;  S.  C.  3  N.  &  P.  602. 
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1846.  all  penalties^*'  &c.,  **  may  be  sued  for  and  recovered,"  kc, 
^JJ^I^J^  «  and  other  oflences  made  or  committed  previous  to  the 
^^|\  repeal  of,"  &a,  **  may  be   abated    or    prosecuted,"  &c. 

ToBK.  *^  in  the  same  manner  to  all  intents  and  purposes  as  if 
this  act  had  not  been  passed."  So  in  Kay  v.  Good-' 
win  (a),  the  proceedings  under  a  commission  of  bank- 
ruptcy, sued  out  in  1822,  were  not  enrolled  till  after  the 
repeal  of  5  Geo.  2,  c  30,  in  1825;  and  it  was  held  that 
they  were  not  admissible  in  evidence,  6  Geo.  4,  a  16,  not 
applying  to  the  enrolment  of  proceedings  under  a  commis- 
sion anterior  to  that  act  The  95th  section  of  the  latter 
statute  enacted,  '^  that  all  things  done  pursuant  to  the  act 
passed,"  &c.  (5  Geo.  2,  c.  30),  **  be  hereby  confirmed,"  &c.; 
but  the  Court  held  that  those  words  did  not  extend  to 
render  valid  an  enrolment  under  the  provisions  of  that  act, 
after  that  act  had  expired.  7Vnc2a7,  C.  J.,  there  says,  '^  I 
take  the  effect  of  repealing  a  statute  to  be,  to  obliterate  it 
as  completely  from  the  records  of  the  Parliament  as  if  it 
had  never  passed;  and  it  must  be  considered  as  a  law  that 
never  existed,  except  for  the  purpose  of  those  actions  which 
were  commenced,  prosecuted,  and  concluded  whilst  it  was 
an  existing  law." 

With  respect  to  the  second  objection,  it  is  submitted  that 
even  were  the  right  of  appeal  not  taken  away  by  8  &  9 
Vict.  c.  126,  the  appeal  was  rightly  dismissed,  because  no 
grounds  of  appeal  had  been  delivered  as  required  by 
9  Geo.  4,  c  40,  s.  60.  Some  difficulty  undoubtedly  exists 
under  which  of  these  sections,  46,  54,  and  60,  the  power 
of  appeal  is  to  be  regulated;  but  the  case  otlteffina  v. 
Pixley(b),  seems  to  have  decided  that  point  There  a 
question  arose  as  to  whether,  on  an  appeal  agunst  an  order 
of  justices  for  the  maintenance  of  a  lunatic  pauper,  under 
9  Geo.  4,  c.  40,  s.  42,  an  objection  was  sufficiently  stated 
in  the  grounds  of  appeal :  and  it  was  not  questioned  for  a 

(a)  6  Bing.  576;  S.  C.  4  M.  &  P.  341. 
^(6)  4  a  B.  711 ;  S.  C.  3  G.  &  D.  96. 
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moment,  but  tbat  it  was  necessary  to  g^ve  grounds  of  appeal        1 846. 

under  sec  60.   The  case  oiRegma  v.  The  Justices  of  Kent  (a)     """^[^^^ 

will  probably  be  relied  on  by  the  other  side,  as  shewing     ^    ^'      . 

that  no  grounds  of  appeal  were  necessary  to  be  giyen;  but        York. 

all  tbat  that  case  establishes  is,  that  it  is  not  necessary, 

where  an  order  is  made  under  ss.  38  and  42,  that  notice  of 

appeal  should  be  giren  to  the  justices  making  the  order 

under  sec.  46.    It  will  be  argued,  perhaps,  that  sec  60 

applies  only  to  cases  of  **  offences'*  under  tbat  act ;  but  the 

words  are  yery  ample,  **  any  person,"  &c,  thinking  himself 

^  aggrieyed  by  any  order  or  judgment  made  or  giyen,"  &c. 

Han,  in  support  of  the  rule.  Widi  respect  to  the  first 
point;  it  may  be  conceded  that  if  8  &  9  Vict  c  126,  had 
simply  repealed  the  former  statute,  the  right  of  appeal 
would  haye  been  lost ;  but  here  there  is  a  saying  clause, 
and  the  question  is,  whether  the  present  case  is  not  within 
k.  In  Rex  y.  Rogers  (6),  Lord  EUenborough  says,  *'  It  is  a 
question  of  construction  on  eyery  act  profesong  to  repeal  or 
interfere  with  the  proyision  of  a  former  law,  whether  it 

j  operate  as  a  total,  or  a  partial  and  temporary  repeal." — 

*^  The  last  act  recites,  indeed,  that  certain  proyisions  of  the 
fimner  one  should  be  repealed;  but  this  word  is  not  to  be 
taken  in  an  absolute,  if  it  appears  upon  the  whole  act  to  be 
used  in  a  limited  sense."    So  here  it  could  neyer  haye  been 

i  the  intention  of  the  Legislature  to  make  the  order  good 

>  and  to  take  away  the  right  of  appeal     The  case  of  Regma 

y.  The  Inhabitants  of  Mawgan  (c)  is  indeed  no  authority 
upon  the  present  point  There  the  offence  was  not  an 
offence  at  common  law,  but  by  statute;  and  the  statute 

I  being  repealed,  it  was  not  in  the  power  of  the  Court  to 

giye  judgment  upon  that  which  was  no  longer  an  oflfence. 
The  case  of  Kay  y.  Goodwin  {d)  is  equally  inapplicable  on 

/^(a)  2  a  B.  686 ;  S.  C.  2  O.      &  P.  602. 

ft  D.  152.  /^  (4  6  Bing.  576;  S.  C.  4  M. 
^(fi)  10  East,  669.  &  P-  341. 

y  (e)  8  A.  ft  E.  496  ;  S.  C.  3  N. 
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the  present  oecarion,  for  theie  tbe  enrokaeBt  was  Hoi  im  iM 
"KMontiT     ^^^^  '^^  pursoance  of  the  stalote,  fix  it  was  not  done  till' 
Reoordor  oT    *^®'  ^®  Statute  had  ceased  to  exist     In  Hadffe  t.  Bird(u), 
YoAK.        an  attorney's  bill  had  been  taxed  befove  the  pasmg  ef 

6  &  7  Vict.  c.  73,  which  repeals  2  Geo.  2,  c.  23,  except  at 
to  *^  matters  and  things  done^  befove  die  passing  of  the 
former  act;  and  it  was  held  that  the  jurisdiction  of  the 
Conrt,  as  to  allowing  the  costs  of  taxation,  was  not  taken 
away.  Under  8  &  9  Vict  c  126,  there  is  no  power  of 
appeal  in  such  a  case  as  this;  and  the  Oovrt  will  take  care 
so  to  construe  the  words  of  the  statute  that  the  ri^t  ehall 
not  be  lost  There  is  a  complete  change  of  liability  under 
the  new  ac^  which  is  thrown  upon  the  parish  now  ifeftaad 
of  the  county,  as  under  the  clUi  act  The  caee  of  HUchedck 
V.  Way  (b)  shews,  that  when  the  law  is  altered  by  statute 
pending  an  action,  the  law  as  it  existed  when  die  action 
was  commenced  must  decide  the  rights  of  the  pardea,  unksa 
the  Legislature,  by  the  lan^oaga  used,  shew  a  dear  inten- 
tion to  vary  the  motoal  relation  of  sueh  partita  Great 
inconvenience  muat  ensue  if  a  contrary  construction  wese 
topi^?aik 

With  respect  to  the  other  point,  it  is  eid>mitled  that  tbe 
recorder  was  nristakjen  in  hoMiog  that  it  was  necessary  that 
gnmnds  of  appeal  shodd  be  deUveied  under  sec.  60.  Thd 
whole  language  of  that  Section  shews  that  it  deflrly  pomta 
at  olBfences.  The  appeal  is  to  be  made  within  few  caleiidar 
months,  of  which  limit  of  tisiie  there  is  no  mention  in  sec.  54. 
Sectiob  60  only  applies  to  pvoeeediiigd  under  ss.  52  and  59. 
Begma  v.  Justices  of  West  Biding  (c). 

Ctcr.  ado.  tmiL 

Wi0HTHAif,  J.  now  delivered  judgment 

This  was  a  rule  calling  upon  the  Recorder  of  York  to 

/(«)  6^  M.  &  G.  1020  I  S.  C     &  P.  72. 

7  Scott,  N.  R.  993 ;  a»l«,  voL  1,  (c)  2  Car.,  Ham.  &  Allen's  N«w 
p.  956.  Seas.  Ca.  304. 

/{b)  6A.&E.  943i  S.C.  2N. 
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enter  contimiances  aad  baiur  aa  appeal  as  to  the  last  place       ^^^^* 
of  settlement  of  a  lunatic  pauper*  Regina 

On  the  9th  of  July,  1845,  two  justices  made  an  order     Rec<^erof 
a4)uclgiag  the  place  of  setdement  of  the  pauper,  and  order-*        York. 
ing  the  overBeens  of  9UGh  place  to  pay  the  expenses  of  the 
pavper  under  the  provisioDs  of  9  Gea  4,  c»  40. 

On  the  8th  of  August  in  the  same  year,  by  8  &  9  Vict, 
c.  186,  that  statute  was  repealed^  '*  except  as  to  any  matters 
committed  or  done  before  the  passing  of  the  8  &  9  Vict* 
a  126,  which  should  be  as  if  that  act  had  not  been  passecL** 

On  the  13th  of  October,  in  the  same  year,  an  appeal  waa 
entered  and  respited;  and  on  the  17th  of  December,  notice 
of  appeal,  but  without  stating  any  grounds,  was  given. 

On  the  5th  of  January,  1846,  the  appeal  was  dismissed 
at  the  sessions: — 

1st  Because  9  Geo*  4,  c*  40,  was  repealed  by  8  &  9  Vict. 
C.126* 

And  2ndly.  Because  no  grounds  of  appeal  wei^  given* 

Upon  the  .first  point  I  am  of  opinion^  that  this  case  is 
witUn  the  exception  in  the  repealing  clause  of  8  &  9  Vict 
c  126,  and  that  it  is  so  for  all  puqioses,  iocluding  that  of 
appealing!  and  that  9  Gea  4>  c*  40,  ia  still  unrepealed^  aa 
fiir  aa  ri^pards  the  order  of  justices  madk  on  the  9th  Julj^ 
18409  with  all  its  incidents,  inckidii]^  the  right  to  appeaL 
Many  cases  were  cited  upon  the  axgument,  but  as  eaqh 
decision  depends  upon  the  words  of  the  repealing  statute, 
it  is  unnecessary  to  advert  to  them,  as  I  am  of  opinion,  that 
the  words  of  the  exception,  in  the  repealing  clause  of  8  &  9 
Vict  c.  126,  leave  9  Geo.  4,  c*  40,  untouched,  as  far  as 
respects  the  order  in  question,  and  that  which  is  incident 
to  it,  including  this  appeaL 

The  second  objection,  however,  was  said  to  be  available 
under  9  Geo.  4,  c.  40,  supposing  it  not  to  have  been  repealed. 
This  depends  upon  the  question,  whether  the  appeal  is 
uuder  the  46th  and  54th  section  of  that  act  or  the  60th 
section.  If  under  either  of  the  former  no  ground  of  appeal 
need  be  stated ;  if  under  the  last,  some  ground  must.    The 
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1846.  statute  contains  three  appeal  clauses.  One^  the  46th  section, 
immediately  followmg  the  enactments,  which  enable  the 
justices  to  ascertain  the  settlement  of  pauper  lunatics  and 
order  payment  of  expenses;  another,  which  is  incorporated 
in  section  54,  with  the  clause  respecting  lunatics  charged 
with  crimes;  and  the  last,  which  is  the  60th  section,  im- 
mediately following  the  clauses  for  recovery  and  application 
of  penalties  and  forfeitures,  and  containing  eipressions 
which  are  applicable  only  to  cases  of  penalty  and  forfeiture, 
and  not  to  cases  felling  within  the  previous  clauses  of 
appeal. 

I  therefore  think  that  the  sessions  were  wrong  in  treating 
this  as  an  appeal  under  the  60th  section  of  the  act,  it  being 
an  appeal  under  -one  or  both  of  the  former  sections,  which 
do  not  require  any  ground  of  appeal  to  be  given. 

I  may  observe,  that  in  the  case  of  The  Queen  v.  Pixley  (a), 
which  was  cited  on  the  aigtiment  in  support  of  the  order  of 
sessions,  no  question  was  raised  upon  the  effect  of  the 
appeal  clauses  in  the  46th  and  54th  sections  of  the  act,  and 
it  seems  to  have  been  assumed  that  the  case  was  within  the 
60th  section ;  but  as  that  case  was  decided  upon  grounds 
wholly  distinct  from  the  present  question,  it  cannot  be 
taken  as  an  authmty  in  this  case.  Upon  the  whole, 
dierefore,  I  think  that  the  rule  for  a  mandamus  must  be 
absolute. 

Rule  absolute. 

/(a)  4  Q.  B.  7U. 
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1846. 

Toby  v.  Hancock. 

WW  HITE  moved  for  a  rale  calling  on  the  plainti£F  to  a  writ  of 
Acw  cause  why  the  copy  of  the  writ  of  summons  in  this  JJJ^^Xned 
cause,  and  the  service  thereof  and  all  subsequent  proceed-  » follows: 
mgSy  snouid  not  be  set  aside  for  ureguianty;   upon  an  was  sued  out 
affidavit  setting  forth  the  copy  of  the  writ  of  summons  ^a^.  of  ^* 
which  had  been  served  on  the  defendant,  and  which  bore  ?*^- 1»  Bedford 

i_       i»  11      •         •    J  rra  rLom^  London, 

the  following  indorsement : — ^*  This  writ  was  issued  by  wenu  of  Mr. 
Gregory,  Faulkner,  Gregory  and  Skirrow,  of  No.  1,  Bedford  thojou^. 
Row,  London,  agents  for  Mr.  John  Toby,  the  younger,  of  jJel^^ti  of 
Exeter,  in  the  county  of  Devon,  the  plaintiff  within-named."  Devon,  the 

rr  ^111.  .«,.  .,  plwntiffwithin 

He  contended  that  this  was  an  insufficient  indorsement  named:**  Hdi 
within  the  2  Wm.  4,  c  39,  s.  12,  which  requires  "that  ^'««"^- 
every  writ  issued  by  authority  of  this  act,"  <'  shall  be 
indorsed  with  the  name  and  place  of  abode  of  the  attorney 
actually  suing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  Court  in  which  the  same  is  issued 
out,  then  also  with  the  name  and  place  of  abode  of  the 
attorney  of  such  Court  in  whose  name  such  writ  shall  be 
taken  out;  but  in  case  no  attorney  shall  be  employed  for 
that  purpose,  then  with  a  memorandum  expressing  that  the 
same  has  been  sued  out  by  the  plaintiff  in  person,  men- 
tioning the  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  such  plaintiff's 
residence,  if  any  such  there  be."  He  referred  to  Lbyd  v. 
Janes  (a),  where  a  similar  indorsement  was  held  insufficient. 

Rule  nisL 

Bvmie  shewed  cause,  upon  an  affidavit  stating  that 
the  plaintiff  was  an  attorney,  and  that  Messrs.  Gregory 
and  Ca  were  his  London  agents,  and  that  the  writ  was 
issued  by  them  for  him,  not  as  attorneys,  but  as  his  agents. 

/{a)  1  M.  &  V-  M95  S.  C.  6  Dowl.  161. 
VOL.  rv.  C  C  D.  &  L. 
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1846.       A  writ  of  summons  may  be  issued  either  by  an  attorney 
XoBY        ^"^^  *  ^^^'^  party,  or  by  an  attorney  for  an  attorney,  or  by 
^^  ••  the  plaintiff  in  person.     Here  it  is  issued  by  the  attorney 

in  person  acting  by  his  town  agents.  [Patteson,  J. — 
Should  not  the  indorsement  have  been  that  the  writ  was 
issued  by  A.  B.,  agent  for  the  plaintiff,  toho  sues  in  person^* 
for  there  is  nothing  upon  the  &ce  of  it  here  to  shew  that 
the  plaintiff  is  an  attorney,  or  that  he  is  suing  in  person  ?] 
The  defendant  would  no  doubt  contend  that  that  would  be 
equally  irregular,  for  he  will  rely  on  the  forms  g^ven  in  the 
schedule,  No.  1,  which  only  specify  two  modes  of  indorse- 
ment; the  one  *<this  ymt  was  issued  by  £.  R,  of  , 
attorney  for  the  sdd  A.  B.  f  the  other  "  this  writ  was 
issued  in  person  by  A.  B.,  who  resides  at  [mention 
the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house  of  the  plaintiff's  residence, 
if  any  such]."  It  would  be  very  bard  if  a  country  attorney 
were  to  lose  his  privilege  by  residing  in  the  country,  so  as 
not  to  be  able  to  issue  a  writ  through  his  town  agent ;  the 
statute  requiring  that  the  name  of  the  attorney  ^  actually 
suing  out  the  same"  should  be  given.  The  case  of  Hannah 
T.  Wyman  (a)  shews  that  the  forms  given  in  the  schedule  to 
the  Uniformity  of  Process  Act  are  directoiy  merely  with 
respect  to  the  indorsements  on  the  writ.  The  case  of 
Lloyd  V.  Jones  {b\  as  reported  in  Meeson  if  Wdshtfs  Reports, 
is  certainly  an  authority  against  the  plaintiff;  but  if  the 
report  of  the  same  case  in  DowUn^s  Practice  Cases  be  the 
correct  one,  there  was  a  good  ground  independently  of  the 
present  objection  for  holding  the  indorsement  there  to  be 
irregpilar ;  namely,  that  the  agent's  residence  was  incorrectly 
stated.  At  any  rate  this  indorsement  may  be  read  as  if  the 
writ  were  sued  out  by  the  plaintiff  himself,  his  residence 
being  given  with  sufficient  accuracy.  [Patteson,  J. — It 
should  then  appear  that  it  was  issued  **  in  person."] 

(a)  3  Dowl.  673 ;  S.  C.  2  C,  M.  &  R.  339. 
/  (b)  I  M.  &  W.  649;  8.  C.  6  Dowl.  161. 


V. 

Hancock. 
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JFkUe,  in  support  of  the  rule.  There  is  nothing  to  shew  *  846. 
that  the  parties  here  describing  themselves  as  "  agents"  are  xoby 
attorneys.  If  this  be  held  to  be  a  good  indorsement,  any 
person  may  sue  out  a  writ  for  another,  whether  attorney  or 
not,  if  he  call  himself  *<  agent  ;**  and  the  intention  of  the 
statute  be  defeated.  The  case  of  Uoyd  v.  Janes  (a)  is 
expressly  in  point  There  the  indorsement  was  "  this 
writ  was  issued  by  Wm.  Loaden,  32,  Great  James  Street, 
Bedford  Row,  agent  for  the  plaintiff  in  person,  who  resides 
at  Barmouth  ;**  and  the  Court  held  it  insu£Scient  Lord 
Abinffer,  C.  B.,  said,  ^'  he  does  not  sue  it  out  as  attorney, 
but  as  offent^  And  Mr.  Baron  Alderson  observed,  ''the 
rule  means  to  apply  to  the  case  where  the  party  employs 
an  attorney  in  the  ordinary  way,  as  an  attorney.  Here  you 
do  not  say  he  sued  out  the  writ  as  attorney.** 

Patteson,  J. — It  seems  to  me  that  the  report  of  Lloyd 
V,  Jones  in  Meeson  Sf  Welsby  must  be  the  correct  one;  for 
the  judgment  in  the  report  in  DowUng  proceeds  on  the 
ground  that  the  agent's  residence  is  incorrectly  stated, 
which  does  not  appear  to  have  been  the  case.  I  therefore 
think  that  it  is  an  authority  expressly  in  point  that  an 
indorsement  in  this  form  is  insufficient  Whether  an 
attorney  residing  in  the  country  has  a  right  to  sue  out  a 
writ  by  his  town  agent,  it  is  not  necessary  to  decide.  At 
any  rate  I  think  he  cannot  do  so,  unless  he  states  on  the 
writ  that  he  is  suing  in  person.  The  act  of  Parliament 
requires  that  it  should  be  sued  out  by  attorney,  or  by  the 
plaintiff  in  person.  Here  it  does  not  appear  to  be  sued 
out  by  either.  It  merely  states  that  it  is  sued  out  by 
Messrs.  Gregoiy  as  '*  agents,"  which  must  be  taken  to  mean 
''  agents"  simply,  for  I  cannot  take  notice  that  they  are 
attorneys.    The  rule  must  therefore  be  made  absolute. 

Rule  absolute. 

v^)  I  If .  &  W.  549s  S.  C.  6  Dowl.  161. 
C  c  2 
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■V 


BusHELL  V.  Slack. 

A  plaintiff        1  HIS  was  a  rule  calliDg  upon  the  plaintiff  to  shew  cause 

▼entedby        ^^J  the  defendant  should  not  be  at  liberty  to  enter  up 

tnSnffpurtuMt  J"^8™^°*  as  in  case  of  a  nonsuit;  or  why  the  trial  in  this 

^^'""Pj'^np-  cause,  and  subsequent  proceedings,  should  not  be  set  aside, 

taking,  should  and  in  the  mjBantime  proceedings  be  stayed. 

^art  to^ave       I'  appeared  from  the  aflSdavit  of  the  defendant's  attorney 

^  d*^*?^'      ^^  support  of  the  rule,  that  a  rule  for  judgment  as  in  case 

ceed  to  trial     of  a  nonsuit  in  the  above  cause  having  been  moved  in  last 

limited  in  hia    Trinity  Term,  had  been  discharged  on  the  last  day  of  that 

PJJ^jjJJ^      Term,  the  plaintiff  giving  a  peremptory  undertaking  in  the 

has  expired,      usual  terms  to  try  the  cause  before  the  sheriff  of  Gloucester- 

And  where      -  .  .     .  -  rr* 

he  did  not  do    shu'c  within  two  montha    That  previously  to  Trinity  Term 

fresh  n^oe/   ^^  ^^^  sheriff  of  Gloucestershire  had  appointed  Courts  to 

totnaUflte^  be  holden  for  the  execution  of  writs  of  trial  before  him  at 

the  time  the   Shire   Hall,  Gloucester,  upon,  amongst  other  days, 

underukinff      Monday,  the  22nd  of  June,  Monday,  the  ISth  of  July, 

Mdobtai^     and  Monday  the  10th  of  August  last,  and  had  given  due 

*  ^•'^* "  f  ^^^  public  notice  thereof  in  the  city  of  Gloucester,  where 

the  defendant,  the  plaintiff's  attorney  carried   on  business.     That  the 

to  attend,  the    plaintiff  might  have  proceeded  to  trial  at  any  one  of  these 

Srj^^'^*^*  Courts;  but  that  he  did  not  do  so.     That  on  the  17th  of 

obtained  with    July  he  gave  notice  of  trial  before  the  sheriff  for  Monday 

the  10th  of  August  last,  and  that  no  notice  of  countermand 

was    afterwards    given.     That    the   defendant's   attorney 

attended  accordingly  with  his  witnesses  on  the  said  10th 

day  of  August,  to  defend  the  action,  but  that  the  cause  was 

not  then  tried.     That  on  or  about  the   10th  or  11th  of 

August  last,  the  plaintiff's  attorney  gave  a  fresh  notice  of 

trial  of  this  cause  before  the  said  sheriff  for  Monday  the 

31st  of  August  last     That  defendant,  with  his  witnesses, 

attended,  but  informed  the  sheriff  that  he  should  not  appear 

in  the  action,  or  take  any  part  therein,  and  that  accordingly 

he  did  not  appear  at  the  said  trial,  or  take  any  part  therein ; 

and  that  a  verdict  was  returned  for  the  plaintiff  for  6/. 


9. 

Slack. 
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The  affidavit  in  answer  to  the  rule  stated  that  the  writ  1846. 
of  trial  and  subpoena  ad  testificandum  on  the  part  of  the  boshbll 
plaintiff  were  duly  issued^  and  the  writ  of  trial  forwarded 
to  the  office  of  the  sheriff  more  than  the  four  days  required 
prior  to  the  10th  of  August:  but  that  the  sheriff  did  not 
summon  any  jury>  or  hold  any  Court  for  the  execution 
before  him  of  any  writs  of  trial  for  or  upon  the  said  10th 
of  August  last,  in  consequence  (as  this  defendant  hath  been 
informed,  and  which  information  he  believes  to  be  true)  of 
the  Summer  Assises  for  the  county  of  Gloucester,  happening 
to  be  held  at  Gloucester  aforesaid  on  the  same  10th  day  of 
August  last,  and  that  all  the  writs  of  trial  appointed  for  or 
intended  to  have  been  executed  on  that  day  were  necessarily 
postponed  and  adjourned  to  the  then  next  appointed  trial 
day  before  the  said  sheriff,  being  the  31st  of  August  afore- 
said, a  circumstance  which  defendant  believes  must  have 
been  well  known  to  defendant's  attorney.  That  he  was 
prepared  and  fully  intended  to  have  had  this  cause  tried 
on  the  said  10th  day  of  August  last,  had  the  said  sheriff 
summoned  a  jury  for  that  purpose.  That  in  consequence 
of  his  being  at  the  assizes  holden  at  Guildford  for  the  county 
of  Surrey  from  the  5th  to  the  9th  of  August  aforesaid,  as 
plaintiff's  attorney  in  an  action  then  tried  before  a  special 
jury,  he  did  not  know  this  cause  would  not  be  tried  on 
the  10th  of  August  until  the  morning  of  that  day,  and 
immediately  after  his  return  to  Gloucester,  and  that  so  &r 
from  having  the  least  knowledge  the  cause  would  not  be 
tried  on  the  said  10th  of  August,  he  did  not  countermand 
the  direction  he  had  previously  given  to  the  plaintiff*s  three 
witnesses  for  their  attendance  at  Gloucester  on  that  day ; 
and  that  he  came  from  London  on  purpose  to  attend  the 
trial  of  this  cause,  and  another  in  which  he  was  attorney 
for  the  defendant  also  fixed  for  the  same  day,  and  which 
stood  adjourned  until  the  next  Court,  which  was  on  the 
31st  of  August  That  he  gave  a  new  notice  of  trial  on  the 
10th  for  the  31st  of  August.  And  that  on  the  latter  day 
the  cause  was  called  on  and  tried,  and  a  verdict  found  for 
the  plaintiff. 
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1846.  Foihky  shewed  cause.     This  is  a  noTel  form  of  rule, 

BusHSLL      "^hic^  ^ks  foi*  A  judgment  of  nonsuit  in  a  case  in  which  it 
^'  appears  on  the  face  of  the  rule  that  a  trial  has  actually  been 

had,  and  a  verdict  obtained.  If  this  motion  be  correct,  in  all 
cases  where  the  plainti£F  allows  the  ordinary  time  to  elapse 
after  issue  joined  without  proceeding  to  trial,  and  afterwards 
tries  the  cause,  the  defendant  may  come  after  verdict  and 
ask  for  judgment  as  in  case  of  a  nonsuit  [JPattesanf  J. — 
In  such  a  case  the  party  is  under  no  necessity  to  try 
within  a  limited  period.  Here  the  trial  having  taken  place 
after  the  time  limited,  it  wUl  no  doubt  be  aigued  that  it  is 
void.  In  the  former  case  it  is  not  even  irregular.]  The 
words  of  the  statute  authorizing  this  motion,  the  14  Gea  2, 
c  17,  shew  that  it  was  never  contemplated  that  it  should 
be  made  after  trial  had.  Sect.  1  of  that  statute  enacts, 
"  that  where  any  issue  is  or  shall  be  joined  in  any  action 
or  suit  at  law  in  any  of  his  Majesty's  Courts  of  Record  at 
Westminster,  the  Court  of  Great  Session  for  the  principality 
of  Wales,  the  Court  of  Great  Session  for  the  county  palatine 
of  Chester,  the  Court  of  Common  Pleas  for  the  county 
palatine  of  Lancaster,  or  the  Court  of  Pleas  for  the  county 
palatine  of  Durham,  and  the  plainti£F  or  plaintifis  in  any 
such  action  or  suit  hath  or  have  neglected^  or  $hall  neglect^  to 
bring  such  issue  on  to  be  tried  according  to  the  course  and 
practice  of  the  said  Courts  respectively,  it  shall  and  may 
be  lawful  for  the  Judge  or  Judges  of  the  said  Courts 
respectively,  at  any  time  after  such  neglect,  upon  motion 
made  in  open  Court  (due  notice  having  been  given  thereof) 
to  give  the  like  judgment  for  the  defendant  or  defendants 
in  every  such  action  or  suit,  as  in  cases  of  nonsuit,  unless 
the  said  Judge  or  Judges  shall,  upon  just  cause  and  reason- 
able terms,  allow  any  further  time  or  times  for  the  trial  of 
such  issue ;  and  if  the  plaintiff  or  plaintifis  shall  neglect  to 
try  such  issue  within  the  time  or  times  so  allowed,  then, 
and  in  every  such  case,  the  said  Judge  or  Judges  shall 
proceed  to  give  such  judgment  as  aforesaid.'*  At  most  it 
was  but  an  irregularity,  and,  if  so,  the  defendant  is  too  late 
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to  take  adyantage  of  it     The  case  of  Cox  t.  TuUock  {a\        1846. 
shews  that  be  ought  to  have  applied  to  a  Judge  at  Chambers      g^gHKLL 
in  the  Vacation.    The  plaintiff  was  not  bound  by  the  terms  «> 

of  his  undertaking  to  try  at  the  first  Court  It  was  sufficient 
to  give  notice  for  the  10th  of  August;  and  the  cause  not 
being  tried  then^  arising  fi'om  no  fault  of  the  plaintiff,  he 
should  not  be  considered  as  liable  for  it;  Lurnky  v. 
Dub€urg{b),  He  referred  also  to  Denman  ▼•  BuU{c)\ 
Gilbert  v.  Kirkland(d);  F/dUips  v.  Dance(e);  Com.  big. 
tit  «  Condition,'*  (D  7). 

E.  H.  Woolrych,  in  support  of  the  rule.  These  authorities 
might  be  entitled  to  some  weight  if  this  were  a  motion  to 
enlaige  the  plaintiff's  peremptory  undertaking.  But  here 
the  defendant  was  entitled  at  one  time  to  judgment  as  in 
case  of  a  nonsuit;  and  the  plaintiff  cannot  be  permitted  by 
giving  a  notice  of  trial  not  within  the  terms  of  his  under- 
taking, to  say  that  the  defendant  is  no  longer  in  a  position 
to  ask  for  it  The  case  of  Gilbert  v.  KirUand  was  a  case 
of  first  default  [Patteson,  J.,  referred  to  Negrete  v. 
Martoreli/y]  The  circumstances  of  that  case  were  very 
similar  to  those  in  the  present  case.  There  a  rule  for 
judgment  as  in  the  case  of  a  nonsuit  was  dischaiged  on  a 
peremptory  undertaking  to  try  within  two  months;,  if  an 
order  to  try  before  the  sheriff  should  be  obtained.  After  the 
expiration  of  two  months,  the  plaintiff  gave  a  notice  of  trial 
before  the  sheriff,  which  the  defendant  returned  as  being 
too  late.  On  the  day  for  which  the  notice  was  given,  the 
cause  was  tried  in  the  defendant's  absence,  and  a  verdict 
found  for  the  plaintiff;  and  the  Court  set  aside  this 
verdict  as  irregular.  The  peremptory  undertaking  must 
be  fulfilled  strictly,  and  it  is  not  competent  to  the  plaintiff 

(a)  1  Cr.  &  M.  531 ;  S.  C.  2  (d)  3  Dowl.  153. 

Dowl.  47.  ^  (e)  9  B.  &  C.  769 ;  S.  C.  4  M. 

y{b)  Ante,  vol.  3,  p.  80;  S.  C.  &  R.  584. 

14  M.  &  W.  295.  (/)  6  M.  &  O.  756;  S.  C.  7 

(e)  3BiDg.499;  S.C.  11  Moore,  Scott's  N.  R.  483;  Ante,  vol.  1, 

443.  p.  735.  ^ 
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1846.       to  excuse  himself  from  the  tenns  of  it^  except  by  application 
^^^^^^^    to  the  Court  to  eulaige  it,  which  here  he  has  not  done. 


V, 

Slack. 


Patteson,  J. — I  do  not  think  that  even  had  no  trial 
occurred  in  the  present  case,  the  rule  for  judgment  as  in 
case  of  a  nonsuit  could  be  made  absolute.  It  is  clear  that 
the  reason  why  the  cause  was  not  tried  was,  because  the 
sheriff  did  not  hold  a  Court.  The  plaintiff,  therefore, 
would  be  entitled  to  have  his  peremptory  undertaking 
enlaiged.  At  the  same  time  I  do  not  know  that  a  plaintiff 
is  entitled  to  much  indulgence,  who,  after  giving  a  peremp- 
tory undertaking  to  try  within  two  months,  waits  till  the 
last  day  for  entering  his  cause,  and  then  comes  and  asks 
the  Court  to  release  him  from  his  undertaking.  Perhaps, 
however,  as  my  Lord  Chief  Baron  says  in  the  case  cited  of 
LumJey  v.  Dvbourg  (a),  where  "  a  party  is  allowed  a  certiun 
time  to  enter  his  cause  for  trial,  he  is  entitled  to  the  whole 
of  that  time."  In  the  present  case  the  plaintiff  gives  a 
subsequent  notice  of  trial  for  the  31st  of  August,  and  on 
that  day  proceeds  to  triaL  I  think  that  he  could  not  do 
this.  His  proper  course  was  to  come  to  the  Court  and  ask 
to  have  his  peremptory  undertaking  enlarged :  and  I  think 
he  was  not  justified  in  proceeding  to  trial  as  if  nothing  had 
happened.  It  is  said,  however,  that  the  present  motion  is 
too  late,  and  that  application  should  have  been  made  to  a 
Judge  at  Chambers.  The  defendant,  however,  was  not 
bound  to  go.  to  Chambers,  because  it  is  questionable 
whether  a  Judge  at  Chambers  has  power  to  set  aside  a 
verdict  I  think,  therefore,  that  the  rule  must  be  absolute 
to  set  aside  the  verdict,  the  plaintiff  giving  a  peremptory 
undertaldng  to  try  within  two  months. 

Rule  absolute  to  set  aside  the  verdict  with  costs, 
the  plaintiff  to  give  a  peremptory  undertaking 
to  try  within  two  months.  The  rest  of  the  rule 
to  be  discharged. 

Aa)  Ante,  vol.  3,  p.  80;  S.  C.  14  M.  &  W.  295. 
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1846. 

Stones  v.  Bybon. 

LJ  DALL  had  obtaiued  a  role  (a)  calling  on  the  plaintiff  Whereapartv 
to  shew  cause  why  the  verdict  which  had  passed  for  the  and  mdocu 
plaintiff  at  the  trial  of  the  above  cause  before  the  under-  ^^"^^^ 
sheriff  of  Middlesex  should  not  be  set  aside,  and  a  new  trial  ""lot  after- 

,      -     ,  ,  _  wards  gire 

be  had  between  the  parties.  endenoe  ai  a 

This  was  an  action  of  assumpsit  by  indorsee  against  ^|[!^^aM. 

indorser  of  a  bill  of  exchange  for  lOi,  with  a  count  upon  tn^^^JJ^ 

an  account  stated.   The  defendant  had  pleaded  that  he  had  nndenherifl; 

no  notice  of  dishonour,  and  that  time  had  been  given  to  for  the  pU^tiff 

the  acceptor.     At  the  trial,  which  took  place  before  the  ^l^^l^e 

undersheriff  of  Middlesex  on  the  4th  of  June,  1846,  the  jjry.«»«niined 

the  witDetseSy 

plaintiff  appeared  by  his  attorney,  who  acted  as  his  advocate,  made  a  speech 

and  the  defendant  by  counsel.     The  witnesses  having  been  Sfc^ardir 

ordered  out  of  Court  at  the  commencement  of  the  case,  cJSPJJ^^ 

the  plaintiff's  attorney  remained  as  being  his  advocate,  made  ■>  &  witness, 

a  speech,  and  called  his  witnesses,  and  after  the  defendant's  defence.    His 

counsel  had  also  called  witnesses  and  closed  his  defence,  ^u^^^^lbY 

the  plaintiff's  attorney  made  a  speech  in  reply,  and  then  ^  defcn^t, 

proposed  to  call  himself  as  a  witness  to  contradict  the  bribe  under- 

defence  set  up.     This  was  objected  to  by  the  defendant's  Terdictwas* 

counsel,  but  overruled  by  the  undersheriff,  and  the  evidence  |J^*JS^^ff . 

was  received.     The  counsel  for  the  defendant  declined  to  ^«Wp  that  the 

Court  would 

cross-examine  him.     (It  was  also  objected  at  the  trial  that  grant  a  new 
there  was  no  sufficient  evidence  of  notice  .of  dishonour. 
That  objection  was  also  overruled.)  The  jury  having  found 
a  verdict  for  the  plaintiff,  damages  %L  6«.,  the  above  rule  was 
accordingly  obtained,  against  which 

Petersdorff  now  shewed  cause.  (He  proceeded  to  argue 
that  the  proof  of  notice  of  dishonour  which  was  givea  was 
sufficient.)  With  respect  to  the  plaintiff's  attorney  having 
acted  both  in  the  character  of  advocate  and  witness,  he 

ia)  In  Trinity  Term  last. 
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coDtended,  that  however  improper  and  inconvenient  such  a 
course  might  be,  it  was  no  sufficient  ground  alone  for  the 
Court  to  grant  a  new  trial ;  since  the  Court  would  never 
grant  a  new  trial  where  the  result  would  be  the  same  (a), 
which  it  would  be  here,  as  upon  a  new  trial  the  plaintiff's 
attorney  might  become  competent  as  a  witness  by  ceasing 
to  act  as  advocate. 

UdaU,  in  support  of  the  rule.  (He  submitted  that  the 
proof  given  of  notice  of  dishonour  was  insufficient)  With 
respect  to  the  other  objection  he  argued,  that  it  would  be 
a  practice  attended  with  the  most  mischievous  consequences, 
if  an  attorney  or  any  other  person,  acting  as  the  advocate 
of  a  party,  could  afterwards  present  himself  before  the  jury 
as  a  witness  to  support  those  statements  he  had  been 
making  in  the  course  of  his  speech.  The  characters  of  an 
advocate  and  a  witness  should  be  sedulously  kept  aparL 
The  one  was  a  person  zealously  and  warmly  espousing  the 
interests  of  his  client ;  the  other  a  person  sworn  fidrly  and 
impartially,  without  bias  or  fiivour  to  either  party,  to  tell  the 
truth  of  what  he  had  witnessed  or  heard  The  jury  might 
have  considerable  difficulty  in  separating  those  statements 
which  they  had  heard  from  a  person  as  advocate,  from  those 
which  they  had  heard  from  the  same  person  as  witness. 
There  is,  perhaps,  no  authority  that  can  be  cited  as  ex- 
pressly in  point;  for  it  is  not  often  that  such  a  question  can 
arise.  The  nearest  case  is  that  oiRex  v.  Brice  (&).  There 
a  prosecutor  in  a  case  of  libel  was  not  permitted  to  act  as 
advocate  at  the  trial,  and  on  that  ground  he  moved  for  a 
new  trial  But  the  Court  refused  the  application,  giving 
as  a  further  reason  the  following :  **  Besides  the  prosecutor 
may  be,  and  generally  is,  a  witness;  and  it  is  veiy  unfit  that 
he  should  be  permitted  to  state,  not  upon  oath,  fiicts  to  the 
jury  which  he  is  afterwards  to  state  to  them  on  his  oath;" 

*H«)  See  BouUon  v.  Pritckard,  ante,  p.  117. 
/(b)  2  B.  &  A.  606 ;  S.  C.  1  Chit  352. 
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and  Bayley^  J.,  added,  <Hhat  he  remembered  a  case  where 
Lord  EUenbcraugh  had  allowed  the  prosecutor  to  address 
the  jury,  and  afterwards,  on  being  spoken  to  on  the  subject 
by  the  other  Judges,  expressed  his  conviction  that  he  had 
done  wrong"  (a). 


1846. 

— V— — 

Stonbs 

«. 
Bybok. 


Patteson,  J. — I  would  rather  decide  this  case  upon 
general  grounds,  than  upon  the  question  of  whether  or  not 
the  notice  of  dishonour  was  sufficient 

Here  the  attorney  for  the  plaintiff  makes  a  speech  and 
conducts  the  cause  as  his  advocate,  and  examines  the  wit- 
nesses, and  addresses  the  jury  in  reply  to  the  defendant's 
counsel,  and  afterwards  calls  himself  as  a  witness.  I  must 
say  that  I  do  not  think  that  such  a  course  of  proceeding  is 
proper,  or  consistent  with  the  due  administration  of  justice. 
It  seems  to  me,  therefore,  that  his  evidence  ought  not  to 
have  been  received,  and,  having  been  received,  that  there 
ought  to  be  a  new  trial. 

Rule  absolute  (&)• 


(a)  The  learned  counsel  stated 
that  the  only  instance  in  which 
he  had  been  able  to  find  that  such 
a  proceeding  had  been  permitted, 
was  in  the  trial  of  Sir  Thomas 
More»  in  the  time  of  Henrj  the 
Eighth,  when  the  then  Solicitor 
General^who  was  conducting  the 
prosecution  against  that  eminent 
man,  ''to  his  eternal  disgrace/' 
to  use  the  words  of  Lord  Camp- 
bell, in  relating  the  fact  in  his 
loots  qf  the  Chancellors,  vol.  1, 
p.  674,  *'  and  to  the  eternal  dis- 
grace of  the  Court  who  permitted 


such  an  outrage  on  decency,  left 
the  bar  and  presented  himself  as 
a  witness  for  the  Crown." 

(6)  This  case  was  referred  to, 
and  acted  upon,  in  a  subsequent 
case  of  Detme  v.  Packwood,  in 
Hilary  Term,  1847»  before  Mr. 
Justice  Erie,  in  this  Court. 
There  the  attorney  for  the  plain- 
tiff, after  opening  the  case,  ten- 
dered himself  and  was  admitted 
as  a  witness.  And  Mr.  Justice 
Erie  made  absolute  a  rule  for  a 
new  trial  on  this  ground. 
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A  plea  pail 
darrein  eon- 


pleaded  on 
or  after  the 
first  day  of 
the  sitting  at 
nisi  prius,  mutt 
be  pleadeid  in 
form  as  a  plea 
at  nisi  priosy 
and  deuTered 
to  the  Jndre : 
and  wherelt 
was  pleaded 
as  a  plea  in 
banc,  and 
delivered  to 
the  attorney 
on  the  other 
side  on  the 
first  da^  of 
the  sittinfft 
and  the  ^ain- 
tiff,  treatinfr 
it  as  irreffulsr, 
proceeded  to 
trial  M  if  no 
snch  plea  had 
been  pleaded, 
and  obtained 
a  verdict ; 
the  Court 
refused  to  set 
theyerdict 


Patke  v»  Shsnstone,  Administratrix,  &c. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  Terdict  in  the  above  action,  and  all  subsequent 
proceedings,  should  not  be  set  aside  with  costs. 

It  appeared  upon  the  affidavits  that  this  was  an  action  of 
debt  upon  a  bond  to  which  the  defendant  had  pleaded 
plene  administravit,  and  the  plaintiff  had  replied  that  the 
defendant  had  assets  at  the  commencement  of  the  suit : 
upon  which  issue  had  been  joined,  and  notice  of  trial  given 
for  the  first  sittings  in  this  Term,  the  3rd  of  November. 
That  on  the  noon  of  that  day,  the  defendant  had  delivered 
to  the  plaintiff's  attorney  a  plea  puis  darrein  continuance, 
of  a  judgment  recovered  against  the  defendant  as  adminis- 
tratrix since  action  brought,  concluding  with  an  averment 
of  plene  administravit  prsster.  The  plea,  instead  of  being 
pleaded  at  nisi  prius,  was  pleaded  in  the  usual  form  in 
banc,  and  was  accompanied  by  the  usual  affidavit  that  it 
was  true  in  substance  and  in  fact,  and  that  the  matters 
thereof  arose  within  eight  days  next  before  the  3rd  of 
November,  1846.  The  plaintiff  treated  the  deliveiy  of 
this  plea  as  a  nullity,  and  proceeded  to  try  the  cause  on 
the  following  day,  when  it  was  called  on  in  its  order,  and 
accordingly  obtained  the  verdict,  which  it  was  the  object 
of  the  present  rule  to  set  aside.  The  defendant  did  not 
appear  at  the  trial,  nor  had  he  instructed  counsel,  in  conse- 
quence of  having  delivered  the  above  plea. 


PeterscUnff  shewed  cause.  The  plaintiff  was  justified  in 
proceeding  to  trial,  and  treating  the  delivery  of  this  plea 
as  a  mere  nullity.  First,  it  is  irregular  in  form,  in  being 
pleaded  as  a  plea  in  bar  in  banc,  instead  of  as  a  plea  in  bar 
at  nisi  prius.  The  form  in  the  latter  case  is  very  different ; 
and  is  pleaded  by  counsel  instead  of  by  attorney  (a). 


(a)  See  the  precedents  given  in  3  Chit,  on  Plead.  1162—5,  6th  ed. 
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It  may  perhaps  be  said,  that  as  contmuances  are  now        1846. 

abolished  by  R^.  Gen.,  Hil  Term,  4  Wm.  4,  pt.  !!•  r.  2,     '^'^2^ 

the  old  form  of  these  pleas  is  altered;  but  there  is  an  «• 

11       ..         •Ill        1       •       11     Shenstons. 
express  proviso  m  that  rule;  '* provided  also,  that  m  all 

cases  in  which  a  plea  puis  darrein  continuance  is  now  by 

law  pleadable  in  banc,  or  at  nisi  prius,  the  same  defence 

may  be  pleaded  with  an  allegation  that  the  matter  arose 

after  the  last  pleading,  or  the  issuing  of  the  jury  process, 

as  the  case  may  be :  provided  also,  that  no  such  plea  shall 

be  allowed,  unless  accompanied  by  an  affidavit  that  the 

matter  thereof  arose  within  eight  days  next  before  the 

pleading  of  such  plea,  or  unless  the  Court  or  a  Judge  shall 

otherwise  order.''    But  even  supposing  that  this  is  merely 

a  ground  of  demurrer,  it  is  submitted,  secondly,  that  the 

defendant  should  have  delivered  the  plea  at  nisi  prius^  when 

the  cause  was  called  on,  to  the  Judge,  whose  duty  it  was 

to  certify  the  same  to  the  Court  above.     According  to  the 

old  practice,  the  defendant  was  bound  to  file  his  plea  in 

banc;  and  to  deliver  it  to  the  Judge,  if  at  nisi  prius. 

Delivery  to  the  attorney  of  the  other  side  is  now  substituted 

for  filing  (a),  but  the  practice  with  respect  to  pleas  at  nisi 

prius  remains  the  same.     In  Abbot  v«  Rugeley  (&),  where 

the  defendant  had  pleaded  the  general  issue  to  an  action 

of  assault  and  battery,  and  at  the  assizes  put  in  a  plea  puis 

darrein  continuance,  to  which  the  plaintiff  demurred ;  it 

was  held,  ^^  that  if  the  plea  had  been  issuable,  it  could  not 

have  been  then  tried,  neither  could  the  demurrer  be  there 

argued^  but  must  be  certified  up  hither  by  the  Judge  of 

assize,  as  part  of  the  record  of  nisi  prius.''    That  case  shews 

that  the  plea  must  be  certified  by  the  Judge  at  nisi  prius 

to  the  Court  above,  which  could  not  be  done  if  it  were 

merely  delivered  to  the  plaintiff's  attorney.    To  the  same 

effect  are  the  books  of  practice  upon  the  subject  (c). 

(a)  See  R^.  Gen.,  HiL  Term,  p.  301.  7th  ed. ;    Tid^$  Pract. 

4Wm.  4,r.  1.  p.  S51,  0th  ed;   Lush's  Pract. 

(&)  2  Mod.  307.  p.  419. 
«^(o)  See  1  Chit.  Arehb,  Prod. 
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1846.  Needhantf  in  support  of  the  rule.     With  respect  to  the 

^2^^    firat  point,  the  question  whether  a  plea  puis  darrein  con- 
^-  tinuance  is  pleadable  at  bar  or  at  nisi  prius,  depends  wholly 

on  the  doctrine  of  continuances,  which  are  now  abolished 
by  Reg.  Gen.,  HiL  Term,  4  Wm.  4,  pt  IL  r.  2.  Since  that 
rule,  a  plea  puis  darrein  continuance  stands  upon  the  same 
fix>ting  as  any  other  plea,  and  must  be  delivered  like  any 
other  plea  to  the  attorney  of  the  other  side ;  Reg.  Gen., 
HiL  Term,  4  Wm.  4,  r.  1.  It  was  formerly  thought  that 
pleas  pub  darrein  continuance  were  to  be  discouraged,  but 
that  opinion  is  no  longer  entertained,  and  the  cases  of 
Prince  v.  Niehoban  (a),  and  Lytdetan  y.  Cross  (&),  shew  that 
such  a  plea  as  the  present  discloses  a  proper  ground  of 
defence.  If  then  this  plea  may  be  pleaded  in  banc,  as 
since  the  abolition  of  continuances  it  is  submitted  it  may, 
the  objection  to  the  form  of  the  plea  cannot  be  sustained 
If  the  defendant  were  compelled  to  plead  this  plea  at  nisi 
prius,  a  great  hardship  might  arise,  for  it  might  be  im- 
possible for  him,  were  the  sittings  to  last  more  than  eight 
days,  to  comply  with  the  terms  of  the  rule,  which  require 
that  the  plea  shall  allege  that  the  matter  arose  after  the  last 
pleading,  or  the  issuing  of  the  juiy  process,  as  the  case  may 
be,  and  be  accompanied  by  an  affidavit  that  the  matter 
thereof  arose  within  eight  days  next  before  the  pleading  of 
such  pleas.  In  1  CML  Arckb.  PracL  p.  300,  7th  ed,  it  is 
said,  <^  since  this  rule,  and  the  abolition  of  the  entry  of 
continuances,  the  plea  must  be  pleaded  within  eight  days 
after  the  matter  of  defence  has  arisen.*'  The  case  of  PaweU 
T.  Duncan  (t)  is  an  authority  to  the  same  efiect. 

Pattbson,  J. — ^I  take  the  practice  before  the  new  rules 
to  have  been,  that  a  party  wishing  to  plead  puis  darrein 
continuance,  might  have  done  so  in  banc,  at  any  time 
before  the  sittings  at  nisi  prius  had  commenced;  and  after 

/(a)  6Taant.666;  S.C.  1  Marsh.      &  R.  175. 

280.  (e)  5  Dowl.  660. 

/(&)  3B.  &C.  317;  S.C.  6D. 
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the  sittiiigs  at  nisi  prius  had  commenced,  at  nisi  prius,  at        1B46. 
any  time  before  trial     And  I  can  conceive  that  otherwise       Paynb 
some  inconvenience  might  arise  if  a  cause  were  for  trial  in    g^^^**  ^^ 
one  place,  and  the  plea  were  to  be  delivered  in  another. 
I  think  the  new  mles  have  made  no  difference  in  this  par- 
ticolar,  for  the  first  rule  that  pleadings  shall  not  be  filed, 
only  applies  to  such  pleas  as  were  formerly  filed,  and  sub- 
stitutes a  delivery  between  the  parties. 

Now,  before  the  new  rules,  would  the  defendant,  by 
filing  this  plea  on  the  3rd  of  November  with  the  proper 
officer  of  the  Court,  have  complied  with  the  then  practice  ? 
I  do  not  think  he  would,  as  the  sittings  had  already  com- 
menced. A  plea  which  was  pleaded  at  nisi  prius  was 
delivered  to  the  Judge,  and  was  never  filed ;  for  the  Judge 
was  bound  to  receive  it  and  annex  it  to  the  record,  and 
certify  it  to  the  Court  above.  Then  the  rule  of  HiL  Term, 
4  Wm.  4,  pt  IL  r.  2,  says,  '*  that  in  all  cases  in  which  a 
plea  puis  darrein  continuance  is  now  by  law  pleadable  in 
banc,  or  at  nisi  prius,  the  same  defence  may  be  pleaded 
with  an  allegation  that  the  matter  arose  after  the  last 
pleading,  or  the  issuing  of  the  jury  process,  as  the  case 
may  be.''  Therefore,  if  the  plea  is  pleaded  before  the 
sittings  at  nisi  prius,  it  must  be  pleaded  in  banc,  and 
delivered  to  the  opposite  attorney;  if  after  the  sittings  have 
commenced,  it  must  be  pleaded  at  nisi  prius,  and  delivered 
to  the  Judge.  The  rule  obviously  contemplates  the  case 
of  a  plea  at  nisi  prius,  as  it  in  effect  says  that  the  practice 
with  respect  to  such  pleas  is  to  remain  as  before.  There 
was  no  filing  before,  and  therefore  there  should  have  been 
no  delivery  now. 

The  only  difficulty  that  was  suggested  as  possibly  arising 
fi:om  this  view  of  the  case  was,  that  supposing  the  sittings 
at  nisi  prius  to  last  more  than  eight  days,  the  defendant 
might  not  be  able  to  make  the  affidavit  **  that  the  matter 
thereof  arose  within  eight  days  next  before  the  pleading  of 
such  plea."  That,  however,  supposes  that  the  defendant 
cannot  plead  the  plea  except  on  the  day  of  trial.    Whether 


400 


CASES  ON   POINTS  OF   PBACTICE,   U.   B. 


1846.  ^  that  is  the  case  or  not,  does  not,  I  think,  signify,  as  the 
difficulty  is  provided  for  in  the  rule  itself,  which  says, 
''  unless  the  Court  or  a  Judge  shall  otherwise  order." 
I  therefore  think  that  no  prejudice  could  arise  to  the  party 
in  this  respect;  as  no  doubt  a  Judge  would  receive  a  plea 
of  this  kind,  where  the  affidavit  shewed  the  subject-matter 
to  arise  within  eight  days  from  the  first  day  of  nisi  prius, 
though  a  greater  time  had  elapsed  before  the  day  of  triaL 

I  am  therefore  of  opinion,  that  under  these  circumstances 
this  plea  was  not  properly  pleaded,  and  that  the  plaintiff 
was  justified  in  taking  no  notice  of  it,  and  proceeding  to 
trial,  as  if  no  such  plea  had  been  pleaded.  The  rule  must, 
therefore,  be  discharged. 

Rule  discharged 


Lambebt  v.  Ltddon. 

A  ^^•J^       A.  RULE  had  been  obtained  calling  upon  the  plaintiff  to 

for  a  new  triid,  ^hew  cause  why  the  Master  should  not  review  his  taxation 

^SZ7      of  costs  he«in. 

rS^^^mL  ^^  appeared  upon  the  affidavits,  that  this  was  an  action 

tbattbeliaiter  brought  to  recover  the  amount  of  an  attorney's  bill,  and 

Tibwug^tU     that  a  verdict  had  passed  for  the  defendant  at  the  trial, 

pS^^^nidi    ^^^^  ^^  afterwards  set  aside,  and  a  new  trial  ordered, 

firnVrill  M       without  any  mention  of  costs.    That  after  notice  of  trial 

were  available   was  again  given  for  the  6th  of  August,  the  commission  day 

And^^.    for  'lie  county  of  Somerset^  the  parties  on  the  Slst  of  July 

wMr^ht^ii      came  to  an  arrangement,  which  was  embodied  by  consent 

allowing  the     in  the  following  Judge's  order  : — ^*  Upon  hearing    the 

oosts  of  toe 

briefr,  rab.       attorneys  or  agents  on  both  sides,  and  by  consent,  I  do 

S^o^tiie     ^^^  ^t  ^  fiirther  proceedings  in  this  cause  be  stoyed 

JS?A?f<J~*  ^^  payment  of  20i  damages,  and  all  such  costs  ahready 

on  the  brieft     incurred  as  the  plaintiff  would  be  entitled  to,  if  he  proceeded 

or  the  eon*  ^ 

saltation  feet, 

or  the  ooeti  of  serving  the  snbpcsnas  for  the  first  trial. 


Lyoook. 
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to  a  second  trial  and  obtained  a  verdict,  and  the  Judge  of 
assize  certified  it  to  be  a  proper  cause  to  be  tried  before 
him^  and  by  a  special  jury ;  such  costs  to  be  taxed,  and  in 
default  of  payment,  final  judgment  and  execution  to  be 
issued  for  the  amount  Dated  the  31st  of  July,  1846/* 
Signed^  &a 

Upon  taxation,  the  Master  had  allowed  the  costs  of  the 
briefr  and  fees  to  counsel,  and  consultations  at  the  first  trial, 
and  the  writs  of  subpoena,  and  copies  and  service  thereof 
upon  the  witnesses.  It  appeared  that  no  briefs  had  been 
delivered  for  the  second  trial,  nor  had  the  writs  of  subpoena 
been  resealed  or  fresh  service  efiected.  These  costs  having 
been  objected  to,  and  allowed,  the  above  rule  was  obtuned, 
agunst  which 

Sogers  shewed  cause.  The  question  is,  whether  these 
costs  are  costs  in  the  cause,  or  costs  of  the  first  trial ;  and 
it  is  submitted  that  the  Master  was  right  in  considering 
them  as  costs  in  the  cause.  The  costs  of  the  brie&  and 
subpoenas,  and  copies,  are  clearly  costs  in  the  cause.  The 
fees  to  counsel  are  so  also ;  for  a  refresher  only  is  necessary 
on  the  second  trial 

Montague  Smith,  in  support  of  the  rule.  It  is  clear  from 
Reg.  Gen.,  -Hil  Term,  2  Wm.  4,  r.  64,  which  says,  <'  if  a 
new  trial  be  granted,  without  any  mention  of  costs  in  the 
rule,  the  costs  of  the  first  trial  shall  not  be  allowed  to  the 
successful  party,  though  he  succeed  on  the  second;"  that 
the  costs  of  the  first  trial  are  lost  to  both  parties.  The 
question  therefore  is,  are  these  costs  of  the  first  triaL 
There  is  no  doubt  that  such  portion  of  the  costs  of  the 
first  trial  as  would  have  become  costs  in  the  sec<^d  trial, 
the  Master  was  justified  in  allowing.  But  he  has  exceeded 
this  limit,  in  allowing  the  fees  to  counsel  on  the  briefs,  and 
the  fises  for  consultations  on  the  first  trial.  In  the  case  of 
a  new  trial,  these  are  new  fees,  and  not  refineshers.  The 
writs  of  subpoena  would  be  available,  being  resealed,  for 

VOL.  rv.  D  D  ]>•  &  L. 
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1846.       the  second  trial,  but  the  copies  and  service  are  only  good 
^hi^!^    for  the  first  trial 

,    »•  Cur.  ado.  vuU. 

Lyddon* 

Patteson,  J. — ^This  was  an  application  to  review  the 
taxation  of  costs  in  the  above  cause.  It  appears  that  a 
trial  was  had,  and  a  verdict  found  in  favoor  of  the 
defendant,  which  was  afterwards  set  aside  upon  appli- 
cation to  the  Court,  and  a  new  trial  ordered  to  be  had 
between  the  parties,  no  mention  being  made  in  the  role 
respecting  the  costs  of  the  former  trial  That  after  a  notice 
of  trial  for  the  second  time  being  given,  the  parties  came 
to  a  compromise,  by  which  it  was  agreed  that  all  further 
proceedings  in  the  action  should  be  stayed  on  payment  <^ 
a  certain  sum,  *<and  all  such  costs  already  incurred  as  the 
plaintiff  would  be  entitled  to,  if  he  proceeded  to  a  second 
trial  and  obtained  a  verdict,  and  the  Judge  of  assize  cer- 
tified it  to  be  a  proper  cause  to  be  tried  before  him,  and  by 
a  special  jury.**  Now  upon  this  agreement  it  came  before 
the  Master  to  tax  the  costs,  and  several  items  were  olijected 
ta  One  was  the  costs  of  the  briefe  which  had  been  pre* 
pared  and  used  at  the  first  trial  I  think  the  Master  acted 
rightly  in  allowing  these  costs,  as  there  was  no  necessity  for 
preparing  fresh  brie&  for  the  second  trial.  Another  was 
the  costs  of  the  writs  of  subpoena.  I  think  the  Master  was 
right  in  allowing  these  costs  also,  for  the  writs  would  be 
available  on  the  second  trial,  on  being  resealed.  The  same 
rule  will  apply  to  the  copies,  because  they  might  be  altered 
But  I  think  he  did  wrong  in  allowing  for  services  of  the 
writs,  as  those  could  never  be  available  for  the  second  trial, 
and  it  appears  that  no  &ceh  services  had  been  eflbded 
With  respect  to  the  fees  to  counsel  on  the  brie&  in  the  first 
trial,  it  was  contended  that  the  fees  on  a  second  trial  were 
in  the  nature  of  refreshers  only,  and  not  new  fee&  As  fiu*, 
however,  as  I  can  learn,  the  practice  is  not  so,  and  they  are 
new  fees.  The  Master,  thereforci  was  wrong  in  allowing 
these  fees.    The  same  may  be  said  with  respect  to  the 
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consultation  fees  on  the  first  trial.  These  fees  being  fees 
on  the  first  trial,  were  all  lost  It  may  be  safely  assumed 
as  a  principle  on  which  the  taxation  should  proceed, 
that  whatever  costs  of  the  first  trial  are  available  on  the 
second,  are  costs  in  the  cause.  AU  the  other  costs  of  the 
first  trial  are  lost  With  this  intimation,  the  case  must 
go  back  to  the  Master  that  he  may  review  his  taxation 
accordingly. 

Rule  absolute. 


Ex  parte  Wallwobk. 

joLRCHBOLD  had  obtained  a  rule,  calling  upon  John  Affidavits  in 
Master  and  Richard  Edward  Alison,  Esqrs.,  two  of  the  rafi?OTa  * 
keepers  of  the  peace  and  justices  in  and  for  the  county  of  ^^j'^  ^o 
Lancaster,  to  shew  cause  why  a  writ  of  certiorari  should  ^  entitled 

^       ^         at  all. 

not  issue  directed  to  the  keepers  of  the  peace  and  justices     And  where 
in  and  for  the  said  county,  to  remove  into  this  Court  the  enStM^*  In 
record  of  conviction  of  Robert  Wallwork  and  James  Wall-  J^«  S**^'  ^ 

tbe  ^ueen  o. 

work,  by  the  sdd  John  Master  and  Richard  Edward  Robert  Wall- 
Alison,  on  the  17th  day  of  March  last,  for  having  on  the  james  Wall- 
8rd  day  of  January,  1846,  at  the  township  of  Chorley  in  ^e^f  Ae 
the  said  county,  illegally  paid  to  one  Elizabeth  Bentley,  proceedingi 
then  and  there  being  an  artificer  in  the  trade  of  weaving  of  below  which 
cotton,  in  respect  of  certain  labour  done  by  her  for  the  said  to  bring  ^ 
Robert  Wallwork  and  James  Wallwork  in  the  said  trade,  ^„'|,*® 
certain  waees  otherwise  than  in  the  current  coin  of  this  Roben  Wall- 

,  *       i.  1.    1  .1.  work  and 

realm,  contrary  to  the  form  of  the  statute  m  such  case  James  Wall- 
made  and  provided,  whereby  they  had  forfeited  the  sum  c^'held^ 
of  lOi    The  aflSdavit  in  support  of  the  rule  was  entitled  *''T.™8'^' 

« '^  and  diflcbarged 

^  In  the  matter  of  the  Queen  v.  Robert  Wallwork  and  the  rale. 
James  WallworL", 

Robauan  shewed  cause,  and  objected  that  the  a£5davit 
upon  which  the  rule  had  been  obtained  was  improperly 

D  D  2 


404  CASES  ON  POINTS  OF  PRACTICB,  Q.   B. 

1846.  entitled,  there  being  no  such  cause  in  Court  as  ''The 
^^;;^J^  Queen  v.  Robert  Wallwork  and  James  Wallwork."  The 
Wallwork.  case  of  -Ear  parte  Nohro  (a)  is  a  direct  authority  in  favour  of 
this  objection.  There  a  rule  nisi  for  a  certiorari  had  been 
obtained  on  an  a£Bdavit  entitled  '^The  King  o.  The  Justices 
of  Essex,"  and  on  cause  being  shewn  against  the  rule,  the 
objection  was  taken  that 'the  affidavit  ought  not  to  have 
been  entitled  at  all,  as  there  was  no  cause  pending  before 
the  Court ;  and  the  Court  held  the  affidavit  irregular,  and 
discharged  the  nile.  The  cases  of  Rex  v.  Stretch  (ft),  and 
Bex  V.  Justices  of  Warvnckskare  (c),  are  authorities  to  the 
same  effect  It  may  be  said  perhi^  that  there  is  a  dis- 
tinction between  the  present  case  aud  those  cited;  that 
here  the  affidavit  is  entitled  ^^In  the  matter  of  The  Queen 
V.  Robert  Wallwork  and  James  Wallwork ;"  but  the  addition 
of  those  words,  it  is  submitted,  can  make  no  difference ; 
the  principle  being  that  the  affidavit  in  support  of  a  motion 
for  a  certiorari  should  not  be  entitled  at  alL  In  Arehb. 
-^ Crown  Pract.  p.  184,  it  is  said,  ''the  application  for  the 
certiorari,  in  this  case,  is  made,  in  Term  time  by  motion  in 
Court,  in  Vacation  to  a  Judge  at  Chambers,  and  in  both 
cases  upon  one  or  more  affidavit  or  affidavits,  intituled, 
'  In  the  Court  of  Queen's  Bench,'  but  not  in  any  cause, 
annexing  and  verifying  a  copy  of  the  conviction  or 
order,"  &a 

Jrchbold,  in  support  of  the  rule.  It  is  submitted  that 
there  is  a  vride  distinction  between  the  present  case  and 
those  cited,  and  that  the  Court  will  go  further  than  it  has 
yet  done,  if  it  holds  the  affidavit  in  this  case  to  be  irregular. 
In  the  cases  cited,  the  affidavits  purported*  to  be  entitled  in 
causes  which  did  not  exist  Here  the  affidavit  is  only 
"In  the  matter  of,"  a  cause  which  does  exist  in  another 
Court     [Fatteson,  J. — ^In  Ex  parte  Nohro,  the  Court  seem 

/(a)  1  B.  &  C.  267.  ^(<?)  6  Dowl.  382. 

tfi)  4  Dowl.  30. 
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to  intimate  that  the  affidavit  ought  not  to  be  entitled  at        1846. 
alL]     In  that  case  the  affidavit  was  entitled  as  if  the  writ      e^  parte 
of  certiorari  had  issued,  which  was  clearly  wrong.     The    Wallwojuc 
affidavit  here  is  not  entitled  in  the  same  way  that  it  would 
be  if  the  certiorari  had  issued.     The  words  '*  In  the  matter 
o^"  prevent  any  mistake  being  made  as  to  their  being  such 
a  prosecution  pending  in  this  Court 

Pattbson,  J. — What  do  the  words  "The  Queen  v. 
Robert  Wall  work  and  James  Wallwork**  prima  fecie  mean  ? 
Unquestionably  that  there  is  a  prosecution  pending  in  this 
Court  with  that  title.  Then  putting  in  the  words  **  In  the 
matter  oi^"  makes  no  difference  at  all.  I  think  it  better 
that  we  should  not  have  any  nice  distinction  upon  the 
subject,  but  enforce  the  general  rule,  and  require  that  the 
affidavits  in  such  cases  should  have  no  title  at  aU.  The 
rule  must  therefore  be  discharged. 

Rule  di8chaif;ed. 


Ex  parte  Lord. 

On  a  former  day  in  the  present  Term,  Huddkstan  had  Where  a 
obtained  a  rule  absolute  for  a  writ  of  certiorari  to  issue  lasuedto bring 
to  bring  up  the  record  of  the  conviction  of  James  Lord,  J^der^he  *^^" 
for  having  unlawfully  absented  himself  from  the  service  Maiterand 
of  John  Mason,  of  Rochdale,  in  the  county  of  Lancaster,  (4  Geo.  4, 
Machine  Maker,  his  master,  contrary  to  the  form  of  the  pur^  rf    * 
statute  in  such  case  made  and  provided,  (the  Master  and  fo^^JJf^ 
Servants'  Act,  4  Geo.  4,  c.  34),  by  virtue  of  which  James  the  face  of  it. 
Lord  was  detained  a  prisoner  in  the  Salford  House  of  admitted  the 
Correction;  in  order  that  the  same  might  be  quashed  for  ^^i^^!^^^ 
defects  apparent  on  the  fiice  of  it  ^^f  «®  ?>?,- 

^*  TictiOD,  to  bail. 

SenMe,thM,t 
the  Court  faaa 
power,  in  eaae  the  con? iction  be  affirmed,  to  recommit  the  detedant  for  tuch  farther  time  at 
M  would  otherwiae  haye  paned  in  prison. 
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1846.  At  the  same  tiine»  he  had  obtained  a  writ  of  habeas 

^^"C^    corpus  to  the  keeper  of  the  House  of  Correction  at  Salford, 
^^'       in  the  county  of  Lancaster,  to  bring  up  the  body  of  James 
Lord,  in  order  to  his  being  admitted  to  baiL 
Upon  the  returns  to  both  vrrits  being  read, 

Huddkstan  moved  that  the  prisoner  be  admitted  to  bul 
accordingly. 

CawUnff  shewed  cause.  The  case  of  Bex  v.  Reader  (a) 
is  relied  on  in  support  of  this  application*  There  the 
defendant  baring  been  convicted  for  keeping  an  alehouse 
without  license,  and  baring  been  thereupon  committed  for 
a  month,  after  baring  lain  a  fortnight,  brought  a  certiorari, 
and  upon  the  return  of  it  was  admitted  to  bail.  That  case 
would  certainly  seem  to  be  a  direct  authority  in  &vour  of 
this  application;  but  the  report  is  a  very  short  one,  no 
argument  is  given,  and  it  is  merely  briefly  stated  as  the 
ground  of  the  decision,  '*  the  Court  being  of  opinion,  that 
if  the  conviction  was  confirmed,  they  could  commit  him  in 
execution  for  the  residue  of  the  time."  It  is  submitted, 
however,  that  the  authority  of  this  case  cannot  be  supported, 
and  the  question  was  most  probably  imperfectly  discussed 
The  Court,  it  is  presumed,  could  have  no  authori^  to  re- 
commit a  party  whose  period  of  imprisonment  had  expired; 
and  it  is  strange  if  it  had,  that  the  question,  so  often  as  it 
must  have  been  before  the  Court,  is  not  to  be  found  in 
some  later  decision.  [Pattesony  J. — Was  not  this  point 
before  the  Court  in  Regina  v.  Turner  in  last  Trinity  Term, 
which  was  the  case  of  a  conviction  under  the  4  Gea  4, 
c  34  ?]  No,  there  the  prisoner  had  been  bailed  before  a 
learned  Judge  at  Chambers  in  the  Vacation.  If  the  Court 
had  the  power  to  recommit  in  case  of  afiirmance  of  the 
conriction  upon  appeal,  for  the  remainder  of  the  sentence, 
it  was  unnecessary,  in  the  recent  act  for  staying  execution 

/(a)  1  Stra.  531. 


LOKO. 
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« 

of  judgment  for  misdemeiMiorB  upon  giving  bail  in  erxor,        1846. 
(3  &  9  Vict  c  68,  &  3,)  to  empower  the  Court,  upon      ex  parte 
affirmance  of  the  judgment  below,  to  recommit  the  prisoner 
for  the  remainder  of  his  sentence. 

HuddkitoHi  contri.  Perhaps  if  this  were  the  case  of  a 
simple  warrant  of  commitment,  there  might  be  some  difficult; 
in  the  Court  exercising  the  power  to  commit,  which  is  only 
conferred  upon  the  justices;  but  here  the  instrument  is  a 
conviction,  and  the  case  is  within  the  decision  of  Rex  v. 
Reader,  which  is  expressly  in  point.  That  case  was  acted 
on  in  Regma  v.  TSimer  by  a  learned  Judge  at  Chambers, 
and  there  has  been  no  decision  in  which  its  authority  has 
been  questioned.  If  the  Court  could  not  exercise  this 
power,  the  result  might  be  that  a  defendant  might  suffer 
an  imprisonment,  which  the  judgment  of  the  Court  might 
afterwards  pronounce  to  be  illegal.  [JPattesan,  J. — Why 
could  not  the  case  be  now  argued,  so  as  to  prevent  the 
necessity  of  taking  bail  at  all  ?]  The  practice  is  to  enter 
the  case  in  the  Crown  paper,  where  it  is  brought  on  in  its 
turn. 

PATTBSoir,  J. — ^It  certainly  seems  unjust,  that  because 
owing  to  the  state  of  business  in  the  Court,  the  case  cannot 
be  aigued  for  some  time,  the  defendant  should  therefore  be 
kept  in  custody  and  not  bailed.  I  shall  grant  this  motion 
if  I  find  that  I  have  the  power. 

Cun  adv.  vtdL 

On  the  following  day, 

Patteson,  J.— I  find  upon  inquiry  that  the  practice  of 
the  Court  is,  that  a  case  like  the  present  should  go  into  the 
Crown  paper ;  and  as  the  question  is  one  of  some  importance, 
upon  which  it  would  be  desirable  to  have  the  opinion  of 
the  full  Court,  I  do  not  feel  disposed  to  take  it  out  of  the 
usual  course.     The  only  question  therefore  is,  whether  the 
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1846.       defendant  is  to  remain  in  costody  during  the  time  that  may 
Ex^arte      dapse  before  this  case  comes  on  to  be  heard,  which  he 

Lord.  must  do,  unless  the  Court  consent  to  take  the  case  out  of  its 
turn,  (which  I  do  not  think  is  likely,)  when  the  subsequent 
judgment  of  the  Court  may  shew  that  he  ought  not  to  have 
been  imprisoned  at  all.  The  case  of  Bex  y.  Reader  (a)  is 
an  express  authority  in  favour  of  admitting  him  to  bail; 
and  I  do  not  see  how  the  prisoner,  in  case  the  conviction 
should  be  held  to  be  good,  could  afterwards  turn  round  and 
object  to  the  terms  on  which  he  has  been  admitted  to  bail. 
I  think  that  the  application  is  reasonable,  and  shall  therefore 
grant  it 

Ordered  accordingly  (Vy 

(a)  1  Stra.  531.  undergo  and  receive  all  and  ain- 

(6)  Hie  rule  was  drawn  up,  gular  such  things  as  this  Court 

that  upon  giving  security  by  two  may  then  and  there  consider  of 

sureties  in  40/.  each,  and  by  his  concerning  him  in  that  behalf, 

own  recognizance  in  80/.,  *'  for  and  so  from  day  to  day,  and  not 

the  personal  appearance  of  the  depart  this  Court  without  leave, 

said  James  Lord  in  this  Court,  he  the  said  James  Lord  be  dis- 

on  the  1  St  day  of  the  next  Term,  charged  out  of  custody  as  to  his 

then  and  there  to  ahide  the  de-  commitment,    hy  rirtue  of   the 

cisionandjudgment  of  this  Court  warrant  in  the  said  return  set 

upon  the  said  conviction,  and  to  forth." 


Lane  v.  Horlock. 

The  proviso  in  A  RULE  had  been  obtained  in  JEaster  Term  last,  calling 

c  37, 8.  I,  *  '  upon  the  plain ti£P  to  shew  cause  why  the  warrant  of  attorney 

rSreTl' d'  ^^r^i°>  *«  judgment  thereon,  and  all  subsequent  proceed- 

immediate  ings,  should  not  be  set  aside,  on  the  ground  of  usury. 

security  upon  "^ 

the  land. 

Tber.  fore  a  loan  at  more  than  5/.  per  cent  upon  bills  of  exchange  and  npon  a  wanrant  of 
attorney  authorizing  the  party  to  whom  it  is  given  to  enter  up  judgment  immediately,  with  a 
defeasance  that  execution  shall  not  issue  until  default  of  payment  ^  the  bills  of  exchange,  is 
not  "  a  loan  or  forbearance  of  any  money  upon  9eewriiy  of  an?  lands,"  &e.,  within  the  mfuning 
/o{  the  proviso  in  the  2  &  3  Vict.  c.  37,  s.  1 ;  although  a  judgment  duly  signed  and  registered 
is  **a  charge"  upon  the  land,  under  the  1  &  3  Viot.  e.  110,  ii.  13  and  19. 
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The  affidavit  of  the  defendant  in  support  of  the  rule  1846. 
stated,  that  in  the  month  of  October,  1841,  being  in 
temporary  embarrassment,  he  was  introduced  to  a  Mr* 
John  Foster,  an  attorney,  as  a  person  likely  to  aid  him  in 
obtaining  money  to  relieve  him  therefrom,  and  that  through 
the  said  John  Foster  he  did  obtain  from  various  persons 
money  upon  his  bills  of  exchange,  at  high  rates  of  interest 
or  discount,  varying  from  25L  to  60^  per  cent  per  annum, 
and  that  amongst  other  persons  to  vrhom  he  was  so  intro- 
duced by  the  said  John  Foster,  and  from  whom  he  borrowed 
money  at  such  excessive  interest,  between  October  1841, 
and  October  1843,  was  the  plaintiff,  who  was  an  attorney 
residing  at,  &c.  That  in  the  month  of  October  1843,  two 
bills  of  exchange  of  the  defendant  which  the  plaintiff  had 
discounted  for  him  at  the  rate,  as  he  believed,  of  60L  per 
cent  per  annum,  for  the  respective  amounts  of  29SL  10«., 
and  226L  Qs.  6d*  were  then  in  the  hands  of  the  plaintiff. 
That  at  that  time  he  the  defendant  was  seized  in  fee  simple 
of  and  entitled  to  considerable  estates,  consisting  of  lands, 
tenements,  and  hereditaments  in  the  counties  of  Gloucester 
and  Wilts,  subject  to  a  certain  mortgage  thereon  for  25,0001 
to  Viscount  Exmouth  and  co-trustees,  and  which  said 
mortgage  was  of  less  amount  than  the  value  of  the  said 
estates,  and  of  which  the  plaintiff  was  well  aware.  That 
in  October  1843,  the  defendant  was  in  great  distress  in 
consequence  of  interest  upon  the  mortgage  being  in  arrear, 
and  the  mortgagees  having  threatened  to  give  notice  to  his 
mother,  (who  was  very  aged  and  lived  with  the  defendant), 
to  leave  the  mansion  upon  part  of  the  mor^aged  estate, 
and  also  to  sell  the  estates  which  had  been  in  the  defend- 
ant's family  for  a  .long  period  of  time.  That  upon  the 
suggestion  of  his  then  attorney,  Mr.  Foster,  he  applied  to 
the  plaintiff  to  advance  sufficient  to  pay  such  interest,  and 
to  provide  for  some  other  of  his  pressing  necesdties,  and 
he  was  then  informed  by  the  said  John  Foster  that  the 
plaintiff  refused  to  make  any  further  advances  to  him 
without  having  the  same  secured  upon  his  estate  by  a 
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registered  judgment  upon  a  warrant  of  attorney,  which 
would  operate  as  a  direct  and  immediate  charge  upon  the 
said  estates,  and  that  the  plainti£f  insisted  upon  hanng  such 
a  chaige  on  the  defendant's  estates  in  the  erent  of  his 
wanting  any  further  advance,  and  was  willing  to  make  such 
advance  upon  having  such  a  charge,  and  that  without  such 
a  chaige  he  the  pkintiff  declined  to  make  any  such  advance. 
And  that  thereupon,  he  the  defendant  consented  so  to 
chaige  his  estate  by  means  of  a  warrant  of  attorney,  and 
judgment  to  be  entered  up  and  re^tered  in  pursuance 
thereof  and  agreed  to  pay  the  plaintiff  interest  after  the 
rate  of  602.  per  cent  per  annum  upon  and  for  an  advance 
of  SOOiL,  to  be  then  made  by  the  plaintiff  to  the  defendant 
upon  such  chaige  or  security  upon  his  said  estates,  until 
the  same  should  be  repaid.  And  that  defendant  was 
informed  by  the  said  John  Foster,  and  verily  believes,  that 
the  said  plaintiff  agreed  to  advance  and  lend  him  the 
further  sum  of  SOOil,  at  interest  after  the  rate  last  aforesaid, 
and  upon  the  terms  that  the  same  should  be  secured  by  a 
chaif;e  on  lus  estates,  by  means  of  a  rq^tered  judgment 
upon  a  warrant  of  attorney  as  aforesaid.  And  that  on  the 
25th  of  October,  1843,  accordingly  the  plaintiff  advanced 
to  him  the  sum  of  800iL  for  three  calendar  months;,  at  the 
rate  of  interest  and  upon  the  terms  aforesaid.  That  there- 
upon the  defendant  accepted  three  bills  of  exchange  for 
1528^  1i.  6d,  being  the  amount  of  the  outstanding  accept- 
ances, together  with  the  sum  of  SOOil  and  interest,  and  also 
executed  a  warrant  of  attorney  (of  which  a  copy  was 
attached  to  the  affidavit.)  It  was  in  the  usual  form,  di- 
rected to  two  attorneys  of  the  Queen's  Bench,  authorizing 
them  joindy  and  severally  to  appear  for  the  defendant  **on 
the  day  of  the  date  hereof  or  on  any  subsequent  day,  in 
the  Court  of  Queen's  Bench,  and  then  and  there  to  receive 
a  declaration  for  the  defendant  in  an  action  of  debt,  at  the 
suit  of  the  plaintiff,  for  the  sum  of  4000il  money  borrowed, 
and  thereupon  to  confess  the  same  action,  or  else  to  suffer 
a  judgment  by  nil  dicit,  or  otherwise  to  pass  against  the 
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defendant  in  the  same  action,  and  to  be  thereupon  forthwith  1846. 
entered  up  against  the  defendant  of  record  of  the  said  i]]|J^""^ 
Court,  for  the  said  sum  of  4000/.,  besides  costs  of  suit,"  &c.  _  *• 
The  f(dlowing  defeazance  was  thereunder  written : — '*  Be 
it  remembered,  that  the  within  warrant  of  attorney  is  made 
and  given,  and  judgment  is  entitled  to  be  entered  up 
thereon  against  the  said  Isaac  John  Horlock,  in  order  to 
secure  the  payment  by  him  to  the  said  Richard  Eirkman 
Lane,  of  any  sum  of  money  not  exceeding  the  sum  of  two 
thousand  pounds,  which  may  at  any  time  hereafter  be  due  f 
to  him  the  said  Richard  Eorkman  Lane,  upon  or  by  virtue 
of  any  and  every  bill  of  exchange  or  promissory  note  which 
shall  be  made,  drawn,  or  accepted  by  the  said  Isaac  John 
Horlock,  and  be  discounted  for  him  or  for  his  use  by  the 
said  Richard  Kirkman  Lane,  so  that  the  whole  amount  of 
such  bills  or  notes  to  be  recovered  under  and  by  virtue  of 
the  said  judgment  shall  not  exceed  the  sum  of  two  thousand 
pounds.  And  it  is  agreed  that  no  execution  shall  be  issued 
or  levied  under  and  by  virtue  of  the  said  judgment,  unless 
the  said  bill  or  bills  of  exchange,  or  promissory  note  or 
notes  shall,  on  the  same  respectively  becoming  due,  be 
dishonoured,  and  shall  remain  over  due  and  unpaid,  for 
the  space  of  seven  days;  but  in  case  any  or  either  of  the 
said  bill  or  bills  of  exchange,  promissory  note  or  notes, 
shall  be  dishonoured,  and  shall  remain  over  due  and  unpaid 
for  the  space  of  seven  days,  then  any  writ  or  writs  of 
execution  in  respect  of  any  bill  or  bills  of  exchange,  pro- 
missory note  or  notes,  so  dishonoured  and  remaining  unpaid 
for  the  space  of  seven  days,  shall  or  may  from  time  to  time 
be  issued  upon  or  by  virtue  of  the  said  judgment^  and  the 
said  Richard  Eirkman  Lane  shall  be  at  liberty  to  levy 
thereunder  as  well  the  amount  of  the  said  bill  or  bills  of 
exchange,  promissory  note  or  notes,  so  remaining  over  due 
as  aforesaid,  together  with  interest  thereon,  (not  exceeding 
in  the  whole  the  sum  of  two  thousand  pounds)  as  also  the 
costs  of  judgment,  and  any  and  every  writ  of  execution 
that  fr(Hn  time  to  time  may  be  issued  upon  the  said  judgment. 
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1846.  ^  sherifis*  poundagey  officers'  fees,  and  every  other  incidental 
expense  as  between  attorney  and  client  As  witness  my' 
hand,  the  26th  day  of  October,  1843.''  Signed,  &a  The 
affidavit  further  stated,  that  the  warrant  of  attorney  was 
given  at  the  plaintiff's  request,  and  in  pursuance  of  the 
terms  of  the  above  mentioned  agreement,  and  ^*for  the 
express  purpose  of  creating  a  charge  on  the  defendant's 
said  estates."  That  the  loan  of  SOOL  was  made  by  the 
plaintiff  to  the  defendant  for  three  months  certain,  and 
that  it  was  agreed  with  the  plaintiff  that  the  defendant 
should  pay  1202.  for  such  loan  for  such  three  months* 
That  defendant  understood  the  loan  to  be  made  upon  the 
security  of  the  estates,  and  that  the  warrant  of  attorney 
was  executed  for  the  express  purpose  of  creating  a  chaige 
upon  the  estate  by  means  of  a  judgment  to  be  then  forth- 
with entered  up  thereon,  and  to  be  duly  registered ;  and 
that  the  bills  of  exchange  were  only  given  as  a  collateral 
security.  That  the  bills  of  exchange,  when  due,  were 
renewed  from  time  to  time  at  the  agreed  rate  of  60il  per 
cent,  per  annum;  and  that  the  sum  claimed  by  the  plaintiff 
on  the  24th  of  December,  1845,  was  228U  13«.  6d.  That 
he  had  been  informed  and  believed  that  judgment  was 
entered  up  on  the  said  warrant  of  attorney,  and  duly 
registered  on  the  26th  of  October,  1843.  That  the  plaintiff 
had  since  proceeded  to  issue  execution,  and  take  other 
proceedings  on  the  judgment,  and  had  threatened  to  file 
a  bill  in  equity  to  compel  the  sale  of  the  defendant's  estates. 
That  at  the  end  of  the  year  1844,  defendant  changed  his 
attorney,  and  that  he  was  since  under  the  advice  of  his 
present  attorneys,  been  allowing  all  his  income,  except 
150L  per  annum  for  his  maintenance,  to  be  applied  in  the 
improvement  of  his  estates,  and  generally  for  the  benefit 
of  his  creditors.  There  was  an  affidavit  also  by  Mr.  Foster, 
his  then  attorney,  corroborating  the  above  statementsf,  and 
giving  the  following  account  of  the  negotiation  with  the 
plaintiff,  which  resulted  in  the  execution  of  the  warrant  of 
attorney:  ^^that  the  plaintiff  at  such  meeting  said,  that  if 
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he  did  lend  any  more  money  to  tbe  defendant,  he  (the  1846. 
plaintiff)  must  have,  in  addition  to  such  bills  of  ezchan^  Lank 
as  he  might  discount,  a  warrant  of  attorney,  upon  which  ^' 

judgment  should  be  immediately  entered  up  and  registered 
to  secure  the  due  payment  of  not  only  such  bills  of  exchange 
as  he  might  then  discount,  but  also  of  such  two  then  out- 
standing bills,  and  any  other  bill  or  bills  of  exchange  which 
he  might  discount  for  the  defendant,  not  to  exceed  in  the 
whole  a  sum  to  be  defined ;  but  prior  to  deciding  whether 
he  would  discount  any  further  bill  or  bills,  the  plaintiff 
required  deponent  to  furnish  him  with  a  copy  of  the 
defendant's  rental,  and  the  valuation  of  the  property  in 
mortgage  to  Viscount  Exmouth  and  his  co-trustees,  and 
the  amount  of  all  incumbrances  thereon;  and  he  also 
required  deponent  to  write  to  him  (the  plaintiff)  stating  if 
there  were  any  judgments  against  the  defendant,  and  if  so 
what,  and  also  the  exact  amount  of  the  money  which  the 
defendant  required  the  plaintiff  to  lend,  and  then  the  ' 
plaintiff  promised  to  take  the  papers  home  with  him,  and 
give  his  final  answer  on  the  following  Monday.  And 
deponent  further  saith,  that  as  part  of  the  aforesaid 
arrangement  between  the  plaintiff  and  deponent,  it  was 
expressly  stipulated  that  he  (the  plaintiff)  should  have  an 
immediate  judgment  against  the  defendant  under  the  afore- 
said warrant  of  attorney,  which  he  should  immediately 
register."  That  he  accordingly  did  send  to  the  plaintiff 
copies  of  the  aforesaid  rental,  report,  and  list  of  incum- 
brances, and  stated  that  there  were  no  unsatisfied  judgments 
against  the  defendant  That  on  the  23rd  of  October,  1843, 
he  called  upon  the  plaintiff,  and  went  through  the  rental 
and  valuation  very  carefiilly  with  the  plaintiff,  who  expressed 
himself  satisfied  therewith,  and  agreed  to  advance  the  money 
upon  the  terms  already  mentioned ;  and  that  on  the  25th 
of  October,  upon  the  bills  of  exchange  being  ^ven,  and 
the  warrant  of  attorney  executed  by  the  defendant,  the 
plaintiff  paid  to  the  defendant  the  sum  of  800L  There 
was  a  fiirther  affidavit  by  the  present  attorney  of  the 


414  CASES  ON   POINl*8  OP  PRACTICE^  Q.   B. 

1846.       defendant,    detailing    subsequent   negotiations    with    the 

^TT^^"""'"^    pfistintiff  for  granting  time  to  the  defendant,  and  the  sub- 

V.  sequent  correspondence  which  led  to  the  present  application 

HOBLOCK.        ,     .  1 

being  made. 

In  answer  to  this  rule,  the  plaintiff  made  an  affidavit 
stating  that  the  defendant,  at  the  time  when  the  loans  were 
first  made  to  him,  was  a  person  of  mature  age,  and  engaged 
in  trade,  though  not  in  his  own  name,  and  that  the  bill 
transactions  he  believed  arose  out  of  defendant's  connexion 
with  these  matters.  He  admitted  that  the  bills  were  dis- 
counted at  the  rate  mentioned  in  the  defendant^  affidavit ; 
but  with  reference  to  that  part  of  the  defendant's  affidavit 
which  stated  that  <*he  was  then  informed  by  the  said  John 
Foster,  and  believes  it  to  be  true,  that  the  said  plaintiff 
refused  to  make  any  further  advance  to  this  deponent 
without  having  the  same  secured  upon  the  said  estates  of 
this  deponent  by  a  registered  judgment  upon  a  warrant  of 
attorney,  which  would  operate  as  a  direct  and  immediate 
charge  upon  the  said  estates,  and  that  the  said  plaintiff 
insisted  upon  having  such  a  charge  upon  this  deponent^s 
said  estates  in  the  event  of  his  wanting  any  further  advance, 
and  was  willing  to  make  such  advance  upon  having  such 
a  charge,  and  that  without  such  a  charge,  he  (the  plaintiff) 
declined  to  make  any  such  advance ;"  the  plaintiff  said 
that  it  was  utterly  untrue  that  anything  of  the  like  nature, 
tenor,  or  effect,  passed  between  him  and  the  said  John 
Foster.  That  the  application  made  to  the  plaintiff  by  the 
said  John  Foster  was  to  let  the  defendant  have  some  more 
money,  the  said  John  Foster  explaining  at  the  same  time 
to  the  plaintiff  the  purpose  for  which  it  was  wanted,  and 
that  thence  first  arose  the  mention  of  the  said  defendant's 
estates,  and  the  plaintiff  was  then  informed,  as  the  fiict  was 
and  is,  that  the  defendant  was  only  entitled  to  an  equity  of 
redemption  in  his  said  estates.  That  it  was  only  when  he 
found  the  defendant  so  involved  as  to  permit  the  mortgagees 
of  his  property  to  proceed  to  sell  the  same,  by  reason  of 
default  being  made  in  payment  of  the  interest;  that  he 
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aaked  to  see  a  statement  of  the  rental  and  incumbrances  1846. 
npon  the  defendant's  property,  in  order  that  he  might  form  lani 
some  opinion  as  to  whether  the  defendant  would  be  able,  „  «• 
in  case  the  estate  was  sold,  to  pay  the  bills  of  exchange 
which  this  deponent  then  held,  and  any  further  amount  he 
might  discount.  He  denied  that  he  alone  relied  upon  the 
alleged  chaige  upon  the  said  defendant  s  estates,  and  stated 
that  he  had  been  informed  and  verily  believed  that  the 
defendant  would  obtain  assistance  from  his  relations  to  a 
large  amount  He  expressly  deposed  that  the  bills  of  ex- 
change discounted  for  the  said  defendant  were  at  all  times 
the  primary  security  to  him  for  the  amount  thereof,  and  that 
as  seen  by  the  affidavit  of  the  said  defendant,  he  was  the 
holder  of  two  bills  of  exchange  for  the  sum  of  52ZI  I6s.  6dl, 
on  and  accepted  by  the  said  defendant,  and  which  he  had 
discounted  for  the  said  defendant  before,  and  at  the  very 
time  that  he,  by  way  of  further  and  collateral  security, 
required  the  said  warrant  of  attorney,  as  well  for  such 
existing  bills,  as  for  the  further  bills  which  he  might 
consent  to  discount  That  with  reference  to  the  affidavit 
of  J.  Foster,  it  is,  as  he  best  recollects,  true,  save  in  respect 
of  the  transaction  in  question  being  at  any  time  treated  by 
him,  or  the  said  John  Foster,  as  a  loan.  That  instead  of  his 
saying  *'if  he  did  lend  any  more  money  to  the  defendant,'' 
the  words  used  by  him  were  '*  if  he  did  let  the  defendant 
have  any  more  money;"  and  that  the  whole  treaty  was  with 
reference  to  a  bill  transaction,  to  be  collaterally  secured  by 
a  warrant  of  attorney.  That  in  taking  the  warrant  of 
attorney  and  authorizing  a  judgment,  whereby  the  pay- 
ment of  bills  of  exchange  discounted  at  a  rate  of  interest 
exceeding  6L  per  cent  should  be  secured,  he  was  guided 
by  the  decision  of  the  full  Court  of  Queen's  Bench  in  the 
case  of  Wiihey  v.  GilHard{a),  to  the  e£Pect  that  a  judgment 
was  not  within  the  exception  in  the  act  2  &  3  Vict  c.  37. 
There  was  also  a  further  affidavit  made  by  Foster,  which 

(a)  See  note  {a),  post,  p.  424. 
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1846.       denied  that  he  had  informed  the  defendant  that  the  said 

LAj,g        phdntiff  agreed  to  advance  the  sum  to  the  defendant;  upon 

^-  the  terms  that  the  same  should  be  secufed  by  a  charge  on 

the  said  estates  of  the  defendant,  by  means  of  a  registered 

judgment  upon  a  warrant  of  attorney. 

In  Trittity  Term, 

Knmoks  and  Oorrie  shewed  cause.  This  is  an  attempt 
to  review  the  decision  of  the  full  Court  in  Wiihey  v.  GU- 
lmrd{a).  There  an  application  was  made  under  circum- 
stances similar  to  the  present,  to  set  aside  a  judgment 
signed  on  a  warrant  of  attorney,  on  the  ground  that  it  was 
a  security  upon  land  within  the  meaning  of  the  proviso  in 
the  2  &  3  Vict.  c«  37»  &  1 ;  and  the  Court  refused  even  to 
grant  a  rule  nisi.  The  case  of  BerfinffMi  v.  Co1U${b)  will 
probably  be  relied  on  by  the  defendant.  The  marginal 
note  of  that  case  is,  ^'a  loan  of  money  ^t  more  than  52.  per 
cent  upon  the  security  of  a  deposit  of  a  lease,  a  warrant 
of  attorney,  and  a  promissory  note,  is  not  protected  by 
3  &  4  Wm.  4,  c.  98,  s.  7 ;"  wluch  section  exempts  bills  not 
having  more  than  three  months  to  run  from  the  operation 
oi  the  usory  laws.  That  case  is,  however,  in  reality,  no 
authority  upon  the  present  occasion.  The  circumstances 
were  peculiar,  and  the  Court  was  empowered  by  consent 
of  the  parties  to  draw  the  same  inferences  of  feet  as  a  jury 
might;  and  they  accordingly  were  of  opinion  that  the 
primary  security  on  which  the  loan  was  made  was  the 
depont  of  the  lease,  and  that  the  promissory  note  and 
warrant  of  attorney  were  added  to  the  security  of  the 
deposit,  for  the  purpose  of  legalising  the  demand  of  interest 
beyond  5i  per  cent.  They  therefore  decided  that  the 
contract  was  an  usurious  one,  and  not  aided  by  the 
3  &  4  Wm.  4,  c  98,  s.  7,  or  the  1  Vict  c.  80.  But  heie 
the  question  arises  under  the  terms  of  a  very  different 

.  (a)  See  note  (a),  post^  p.  4AA, 
/  9)  5  Bing.  N.  C.  333;  S.  C.  T  Scott»  302. 
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Statute.  The  2  &  3  Vict.  c.  37,  &  1  (a),  enacts,  that  no  bill 
of  exchange  or  promissory  note,  not  having  more  than 
twelve  months  to  run,  *'  nor  any  contract  for  the  loan  or 
forbearance  of  money,"  above  the  sum  of  lOZ.,  shall,  by 
reason  of  any  interest  taken  thereon  or  secured  thereby, 
or  *^any  agreement  to  pay  or  receive,  or  allow  interest,"  &c., 
•*  be  void,"  nor  "the  liability  of  any  party  to  such  bill,"  &c., 
**  be  affected  by  reason  of  any  statute  or  law  in  force  for 
the  prevention  of  usury :" — "  provided  always,  that  nothing 
herein  contained  shall  extend  to  the  loan  or  forbearance  of 
any  money  upon  security  of  any  lands^  tenements,  or  here- 
ditaments, or  any  estate  or  interest  therein."   The  question 


1846. 

* V ' 

Lane 

V. 
HOBLOCC. 


(a)  This  act  was  only  in  force 
until  the  Ist  of  January,  1S42, 
but  has  been  continued  by  the 
several  subsequent  acts,  3  &  4 
Vict  c.  83;  4  &  6  Vict.  c.  64; 
/6  &  7  Vict.  c.  45,  and  8  &  9  Vict, 
c.  102,  down  to  the  1  St  of  January, 
1851. 

Sect.  I  enacts,  "that  from  and 
after  the  passing  of  this  act  no 
bill  of  exchanf^e  or  promissory 
note  made  payable  at  or  within 
twelve  months  after  the  date 
thereof,  or  not  having  more  than 
twelve  months  to  mn,  nor  any 
contract  for  the. loan  or  forbear- 
ance of  money,  above  the  sum 
of  ten  pounds  sterling,  shall,  by 
reason  of  any  interest  taken 
thereon  or  secured  thereby,  or 
any  agreement  to  pay  or  receive 
or  allow  interest  in  discounting, 
negociating,  or  transferring  any 
such  bill  of  exchange  or  promis- 
sory note,  be  void,  nor  shall  the 
liability  of  any  party  to  any  such 
bin  of  exchange  or  promissory 
note,  nor  the  liability  of  any  per- 
son borrowing  any  sum  of  money 
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as  aforesaid,  be  affected,  by  reason 
of  any  statute  or  law  in  force  for 
the  prevention  of  usury;  nor 
shall  any  person  or  persons  or 
body  corporate  drawing,  accept- 
ing, indorsing,  or  signing  any 
such  bill  or  note,  or  lending  or 
advancing  or  forbearing  any 
money  as  aforesaid,  or  taking 
more  than  the  present  rate  of 
legal  interest  in  Great  Britain 
and  Ireland  respectively,  for  the 
loan  or  forbearance  of  money  as 
aforesaid,  be  subject  to  any 
penalties  under  any  statute  or 
law  relating  to  usury,  or  any 
other  penalty  or  forfeiture;  any 
thing  in  any  law  or  statute  re- 
lating to  usury,  or  any  other  law 
whatsoever  in  force  in  any  part 
of  the  United  Kingdom,  to  the 
contrary  notwithstanding:  pro- 
vided always,  that  nothing  herein 
contained  shall  extend  to  the 
loan  or  forbearance  of  any  money 
upon  security  of  any  lands,  tene- 
ments, or  hereditaments,  or  any 
estate  or  interest  therein." 

B  n.  &  L. 
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1846.  therefore)  i^,  whether  a  loan  upon  bills  of,  exchange*  ool- 
j^^^  laterally  secured  by  a  wairaDt  of  attorney*  authorizbg 
V.  judgment  thereon  to  be. signed  forthwith*  which  would 
become,  when  duly  registered,  *'  a  chai^"  upon  the  lands, 
under  the  1  &  2  Vict«  c.  110,  ss.  13  and  19,  is  a  loan  or 
forbearance  of  money  *'  tqnm  security  of  apy  landfl^**  &c. ; 
and  it  is  submitted  that  k  is  not  In  the  case  of  WUheg  v. 
GiUiard{a\  Mr.  Justioe  PaUeswi  seems  to  have  considered 
that  the  loan  must  be  primarily  and  immediately  upon  the 
security  of  laad,  and  that  it  was  not  suffipient  that  the  land 
should  indirectly  become  chaiged  with  the  debt*  Indeed, 
if  a  contrary  .construptionweie  to  prevail,  ^yery  qey^urity, 
including  pron^issory  notes  and  bills  of  exchange,  which 
might  end  io  a  charge  upon  land,  would  be  within  the 
proviso;  and  the  vety  object  of  the  statute  be  defiEtated. 
The  giving  this  warrant  of  attorney  was  not  giving  a  security 
upon  lands,  several  steps  were  requisite  to  be  taken  before 
it  became  a  security.  Judgment  had  to  be  signed  upon  it, 
and  that  judgment  afterwards  duly  registered.  When 
registered,  it  could  only  be  enforced  in  Chancery,  and  that 
after  a  year  fi'om  the  date  of  registering ;  nor  could  it  be 
enforced  *where  the  party  against  whom  it  was  signed 
became  a  bankrupt  within  a  year  fix)m  the  signing.  The 
interest  that  a  judgment  creditor  has  in  the  lands,  is  thus 
stated  in   the  second  resolution  in  Brac^  v.  Duchesa  of 

.^^  Ai^^^^^'Ji^c^^^^^^^^^^^^*  "^®  ^***  neither  jiis  in  re,  nor  ad  rem, 
^.M^^2^:jf^^jsnd  therefore,  though  he  releases  all  his  right  to  the  land, 
he  may  extend  it  afterwards.  All  that  he  has  by  the  judg- 
ment is  a  lien  upon  the  land,  but  non  constat  whether  he 
ever  will  make  use  thereof;  fi>r  he  may  recover  the  debt 
out  of  the  goods  of  the  cognizor  by  fieri  facias^  or  may  take 
the  body,  and  then  during  the  defendant's  life  he  can  have 
no  other  execution."  In  Cannop  v.  Meai$  (c)  it  was  held, 
that  the  statute  3  &  4  Wm.  4,  c.  98,  s.  7,  which  protects 

^  (a)  See  note  (a),  post,  p.  4S4.        /le)  2  A.  &  £.  326 ;  S.  C.  4  N. 
•  ib)  2  P.  Wme.  491.  &  M.  a02. 
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bilb  of  exchange  payable  at  three  months  or  less  from  the  1846. 
operation  of  die  xuttrj  laws,  extends  also  to  warrants  of  lane 
attorney  grren  to  secnre  payment  of  such  bills.     It  was  »• 

aigaed  there^  that  giving  the  warrant  of  attorney  was  the 
same  as  giving  a  bbnd :  but'  Taindant  J.,  remarked,  *^  accord'^ 
ing  to  your  argument,  although  a  party  may  give  a  bill  at 
three  months  on  usurious  terms,  he  cannot,  if  sued  upon 
such  biH,  prevent  forther  litigation  by  giving  a  warrant  of 
attorney."  So  with  regard  to  the  statute  13  Eliz.  c.  20,  s.  U 
which  prohibits  the  ^'charging  of  a  benefice,"  it  has  been 
held  that  the  Court  will  not  inquire  whether  the  effect  of  a 
warrant  of  attorney  is  to  charge  a  benefice,  but  only  whether 
upon  the  &ce  of  it,  it  appears  to.be  given  for  that  pmrpose  $ 
Coldn'ooke  v.  Lajftfon  (a) ;  SaUmarthe  v.  Hek>ett  (i) ;  Aberdeen 
V.  Newhnd{cy  Hete  on  the  cdntrary,  the  defei^nce  ex'- 
pressly  shews  that  the  warrant  of  attohiey  is'givcfn  to^ecnre 
the  payment  of  certain  bills  of  exchange.  The  cases  under 
the  statute  of  Elizabeth  are  very  strong,  for  there  the  words 
are  <*  all  charging  of  such  benefices''  **  shall  be  void  f  the 
proviso  in  the  statute  in  the  present  case  excepts  loans 
**  upon  security  of  lands,*^  &c. 

The  So&eUor  General  and  BmU,  in  support  of  the  rule* 
The  question  is,  whether  the  meaning  and  intention  of  the 
parties,  in  giving  this  warrant  of  attorney,  was  to  give  a 
chatge  upon  tbe  landd;  and  whether,  in  point  of  fiu^t,  it 
operates  as  such.  There  cani  be  nodoobt  that  previous  to 
the  statute  1  &  2  Vict  c-  110,  ss.  13  and  19,  a  judgment 
operated  as  a  lien  upon  the  lands  of  the  debtor;  RoOeHon 
T.  Morton  (d) ;  CoJUnmm  v.  Pd^er  {e) ;  Btunden  v.  Deeart  (/). 
Since  that  act,  if  duly  registered,  it  is  a  charge  upon  the 
latuls.  Here  it  was  stipulated  that  it  should  be  duly 
registered,  and  judgment  was  signed  and  registered  on  the 

(a)  4  B.  &  Ad.  578 ;  S.  C.  1  N.  (c)  4  Sim.  281. 

&  M.  374.  (rf)  I  Drury  &  War.  196  (Irish.) 

y-ib)  1  A.  &  E.  812;  S.  C.  3  N.  (e)  2  Ross.  &  M.  344. 

&  M.  666.  if)  2  Dniry  &  War.  406  (Irieh.) 
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1846.      day  following  that  on  which  it  was  given.    If  this  had  been 
lJ[^^       the  case  of  a  warrant  of  attorney  authorizing  jodgment  to 
«•  be  signed  in  the  event  of  the  bills  not  being  paid,  or  on 

any  day  certain,  the  object  of  the  parties  might  not  have 
been  equally  clear;  but  here,  it  is  submitted,  no  other 
reasonable  construction  can  be  put  upon  the  fiicts  than  that 
the  warrant  of  attorney  was  givcin  by  the  defendant,  and 
accepted  by  the  plaintiiF,  as  aci  instrument  by  which  the 
latter  was  to  have  a  security  upon  the  real  estate  of  the 
defendant  It  is  said,  that  it  does  not  appear  upon  the 
affidavits  that  the  defendant  has  any  legal  estate  in  land ; 
but  even  were  that  so,  it  would  not  alter  the  case,  as  the 
proviso  in  the  statute  clearly  applies  to  an  equitable  estate 
also;  the  words  being  "upon  security  of  any  lands,"  &c, 
"  or  any  estate  or  interest  therein  f  Hodgkhuon  v.  Wyatt  (a). 
It  is  undisputed  that  the  plaintiff  was  charged  602.  per  cent 
upon  the  money  advanced,  that  he  received  a  warrant  of 
attorney  for  the  amount,  upon  which  he  has  signed  judg- 
ment That  that  judgment  has  been  duly  registered,  and 
is  a  charge  upon  the  defendant's  lands.  And  that  it  was 
in  the  contemplation  of  the  parties  when  the  warrant  of 
attorney  was  given,  that  such  steps  should  be  taken  on  it 
as  Would  render  it  a  charge  upon  the  defendants  lands. 
To  hold,  therefore,  that  this  is  not  a  case  within  the  proviso 
of  the  2  &  3  Vict  c  37,  s.  1,  is  to  allow  the  parties  to  effect 
that  clandestinely,  which  they  would  not  be  permitted  to 
effect  openly.  In  Beete  v.  Bidgood{b\  where  the  question 
was,  whether  a  certain  agreement  was  usurious  within  the 
statute  of  Anne,  Lord  Tenterden^  C.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  *'It  is  our  duty  to  look,  not  at 
the  form  and  words,  but  at  the  substance  of  the  transaction ; 
and  as,  on  the  one  hand,  we  should  not  pay  attention  to  the 
words  of  the  contract,  if  the  substance  of  it  went  to  defeat 
the  provisions  of  the  statute  of  the  12  Anne,  c.  16,  so,  on 

^{a)  4  a  B.  749;  S.  C.  1  D.  &  M.  443. 

(6)  7  B.  &  C.  453 ;  S.  C.  1  M.  &  R.  143. 
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the  other  band,  we  ought  not  to  rely  upon  the  words,  so  as        1846. 
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to  deieat  the  oontract,  if  in  subfitance  the  transaction  was    ^T^ 


legal"  So  in  Fhyer  yv  I!dwariU(a),  Lord  Man^fidd^  in 
delivering  the  judgment  of  the  Coinrt,  sajSi  *'  In  all  ques- 
tions in  whatever  respect  repugnant  to  the  statute,  we  mu3t 
get  at  the  nature  and  substance  of  the  transaction;  the 
view  of  the  parties  must  be  ascertained,  to  satisfy  the  Court 
that  there  is  a  loan  and  borrowing;  and  that  the  substance 
was  to  borrow  on  the  one  part  and  to  lend  on  the  other: 
and  where  the  real  truth  is  a  loan  of  money,  the  wit  of 
man  cannot  find  a  shift  to  take  it  out  of  the  statute.**  Th,e 
case  of  Berrington  v,  CoUis  {b)  \^  a  cj^^ar  A^hoiity  in  &vpur 
of  the  defendant*  That  case  she  ws^  that  if  the  bills  of 
exehaoge  were  the  collateral,  and  the  warrant  of  attorney 
the  primary  security,  as  it  is  snbnutted  spears  upon  the 
present  occasion  to  be  the  £sm^  the  transaction  would  not 
be  protected  by  the  2  &  3  Vict  a  37.  The  case  of  Withey 
V.  GUUard  (c),  upon  which  much  stress  has  been  laid,  is  not 
to  be  found  in  the  regular  reports,  and  for  an  obvious 
reason,  that  in  point  of  &ct  no  decision  at  all,  was  come  to 
in  that  oase,  the  affidavits  upon  which  the  motion  was 
made  not  being  sufficient  to  raise  the  question.  The  case 
of  Camiap  v.  Meaks{d)  was  decided  before  the  statute 
2  &  3  Vict.  c.  37.  As  to  the  cases  under  the  statute 
13  Eliz.  c.  20,  which  have  been  cited,  there  is  a  clear 
distinction  between  the  terms  of  that  statute  and  the 
statute  of  Anne,  namely,  that  by  the  former  statute,  the 
charge  only  is  avoided,  not  the  deed  creating  it ;  Shane  v. 
Packman  {e) :  while  by  the  latter,  the  whole  transaction  is 
rendered  void,  and  all  liability  in  respect  of  it  destroyed. 

Cur.  ado.  vtdt 

(a)  1  Gowp.  114 ;  S.  C.  Lofft  *^(d)  2  A.  &  E.  326 ;  S.  C.  4  N. 

696.  &  M.  302. 

•^  (b)  6  Bing.  N.  C.  332 ;  S.  C.  ^  Ce)  Ante,  vol.  1,  p.  332;  S.  C. 

7  Scott,  302.  11  M.  &  W.  770. 

(c)  Sm  post,  p.  424,  note  (a). 
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1 846.  WiOHTMAN,  J.,  now  deliy^ned  judgnieaU  The  (kftodaat 

j^^^^     '^  this  case  obtained  a  rule  to  shew  cause  why  die  warrant 

V'  of  attorney^  and  the  judgment  which  had  been  obtained 

upon  it>  and  the  subsequent  proeeedings,  should  not  be  set 

aside,  on  the  ground  <^  usury. 

The  alleged  usury  was  committed  in  the  diicoant  of 
some  bills,  and  no  question  was  madei  but  that  the  trans^* 
action  in  respect  of  which  the  warrant  of  attorney  ^as  given, 
would  be  usurious  under  the  12  Anne,  c  16,  s.  2;  and  it 
was  contended  for  the  defendant,  that  the  plaintiff  was  not 
entitled  to  the  benefit  of  the  2  &  3  Vict  a  37,  s.  1,  because 
the  loan  and  forbearance  were  upon  the  security  of  lands!, 
tenements,  and  hereditaments,  within  the  meaning  of  the 
proviso  in  that  section. 

It  was  said,  that  the  giving  a  warrant  of  attorney  was  in 
effect  giving  a  security  upon  lands,  as  judgment  might  be 
entered  up  upon  it  immediately,,  which  would,  under  the 
1  &  2  Vict  c.  110,  8.  13,  when  duly  entered  under  seet.  19 
of  that  statute,  be  a  chaige  upon  the  lands  of  the 
defendant- 

It  appears,  I.  think,  pretty  elearly  ^poI|  the  affids^vtts, 
I  that  though  the  loan  was  secured  by  bills,  the  plaintiff 
would  not  have  made  it,  unless  he  had  ascert^nedlhat  the 
defendant  was  possessed  of  lauded  property,  nor  uiiless~the 
defendant  had  consented  to  give  the  warrant  of  attorney  in 
question  which  authorized  the  entering  up  of  a  judgment 
immediately,  with  a  stay  of  execution,  until  default  in 
payment  of  the  bills  pf  exchange. 

I  am  of  opinion  that  this  warrant  of  attorney  was  not  a 
security  upon  lands  within  the  meaning  of  the  proviso  in 
the  2  &  3  Vict  c.  37,  s.  1 ;  for  though  the  judgment  which 
might  be  entered  up  by  virtue  of  the  warrant  of  attorney 
might  be  a  charge  upon  the  lands,  the  warrant  of  attorney 
itself  contained  no  reference  whatever  to  the  lands,  but 
merely  authorized  judgment  to  be  entered  up  immediately. 

It  could  hardly  be  contended,  that  if  an  action  had  been 
brought  upon  the  bills,  and  the  plaintiff  had  forborne  upon 
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noeiving  a  cognovit  oathorinng  immediate  judgment,  with  1840. 
stay  of  ezecutioD,  that  the  case  was  within  the  proviso,  and  laks 
the  forbeaiance  imon  the  secoritv  of  lands.  „  *'• 

oome  cases  as  to  the  chaxging  ecd^siastieal  benefices  were 
cited;  CMbrooke  v.  LayUm{i£)\  SaUimanhe  v.  Heweti{b), 
and  some  others;  but  the  result  of  them  appeared  to  be, 
that  unless  a  warrant  of  attomej  appears  upon  the  &ce  of 
it  to  be  given  to  chaige  a  benefice,  it  is  not  void  by  the 
statute  (^  the  13  Eliz.  c.  20.  The  terms  of  that  statute 
are  moreover  different  firom  those  of  the  proviso  in 
question. 

It  was  further  contended  for  the  defendant,  that  if  the 
object  of  the  {daintiff  was  to  evade  the  law  restrictive  of 
usury,  the  transaction  would  be  invalid.  But  the  questioa 
turns  not  upon  the  construction  of  the  12  Anne,  c.  16, 
which  makes  all  shifts  and  contrivances  whereby  usurious 
interest  may  be  obtained,  illegal ;  but  upon  the  terms  of 
the  proviso  in  the  2  &  S  Vict  e.  37,  s.  1,  which  excludes 
from  the  benefit  of  that  act  the  loan  or  forbearance  of 
money  upon  the  security  of  lands.  Under  that  ktter  act, 
if  the  loan  or  forbearance  be  not  upon  the  secnrity  of  lands, 
the  rate  of  interest  is  immaterial,  and  if  the  loan  be  not 
actually  made  upon  the  security  of  lands,  «he  intent  of  the 
parties  is  of  no  importance. 

Upon  the  whole,  I  am  of  opinion  that  a  loan  upon  the 
discount  of  bills,  payment  of  which  is  secured  by  a  warrant 
of  attorney  authorizing  the  entering  up  of  immediate  judg- 
ment, is  not  a  loan  nor  forbearance  upon  the  security  of  lands 
within  the  meaning  of  the  proviso  in  the  act  of  the  2  &  3 
Vict  c.  37,  which  contemplates,  as  it  appears  to  me,  some 
direct  and  immediate  security  upon  the  lands.  I  am  fortified 
In  this  view  of  the  case  by  the  opinion  expressed  by  my 
Brother  Pattesan  in  a  case  of  WUhey  v.  OxOiard  (c),  decided 

(a)  4  B.  &  Ad.  57S.  x(e)  See  note  {a^poit,  p.  424. 

^  (6)  1  A.  6  B.  SIS. 
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184&      in  Hilary  Term^  1842,  much  relkd  upoQ  in  the  aigumenfy 

Ljm       ^^^  ^^^  ^  ^  found  in  any  of  the  reports,  tboi^  a  Aaet 

HoMXNx.    *^^*^*  ^®  given  in  a  work  called  the  Legal  Oliver  (a)# 

and  which  I4)elieve^6e  cowrect^  The  riiie»  themore,  I 

think,  ought  to  be  discharged. 

Rule  discharged. 

(«)  The  following  it  the  report  of  the  case,  referred  to  io  the  argu- 
ment and  judgments  as  givea  in  the  Legal  Observer, 

WiTHBY  r.  GiLLiARD,  Hil.  Term,  1842,  Q.  B. 

JI/A.  KNOWLES  moved  for  a  rule  to  set  aside  the  warrant  of 
attorney  which  had  been  given  in  this  case,  on  the  ground  that  it 
was  void  for  unury.  The  affidavit  on  which  he  moved  was  that  of 
the  defendani,  which  stated  that  he  had  applied  to  the  plaintiff  for  a 
loan  of  500/.  for  the  space  of  two  months ;  this  loan  was  promised 
him,  and  he  was  to  give  a  hill  for  the  sum  of  600/.,  pajrable  in  two 
months.  Besides  this,  he  was  told  that  he  must  also  give  a  warrant 
of  attorney,  which  he  did,  at  a  fiirther  eost  of  201.  This-  warrlmt  df  - 
attorney  authoxiaed  the  plaintiff  at  Qocr  to  enter  up  jodgment  for  the 
whole  sum  of  600/.,  and  judgment  was  accordingly  entered  i^)  at  the 
moment.  The  bill  on  becoming  due  was  dishonoured.  Under  these 
circumstances,  it  is  clear  that  the  whole  tratisaction  is  usurious,  and 
camlot  be  protected  by  liUe  provlsitos  of  the  statotts.  Bythe  2  &  3  Victb 
c.  37»  B.  1^  the  act  to  exempt  certain  bills  of  exchaqge  apd  promissory 
notes  from  the  laws  against  ysury,  it  is  provided,  *'  that  nothing  herein 
contained  shall  extend  to  the  loan  or  forbearance  of  any  money  upon 
security  of  any  lands,  tenements,  or  hereditaments,  or  any  estate  or 
interest  therein.^  Now»  here  it  appean  by  the  defeasance  of  fhe  warrant 
of  attorney,  that  the  plaintiff  was  to  be  at  liberty  to  enter  up  judgment 
immediately.  The  effect  of  so  entering  up  judgment  must  be  by  the 
provisions  of  the  1  &  2  Vict.  c.  110,  s.  13,  immediately  to  bind  the 
land  of  the  defendant.  The  merely  depositing  title  deeds  would  only 
create  an  equitable  mortgage  in  favour  of  the  person  with  whom  the 
deeds  were  deposited :  it  would  not  bind  the  land ;  but  a  defendant 
goes  further,  when  be  gives  a  warrant  of  attorney  concurrently  with 
his  bill  of  exchange,  &nd  authorizes  the  plaintiff  to  enter  up  judgment 
immediately  for  the  amount  of  the  bill.  [Mr.  Justice  Wightman. — 
Does  it  appear  that  the  defendant  has  any  lands,  and  meant  to  bind 
them  ?]  Indirectly  it  does,  for  the  affidavit  says,  that  the  defendant  had 
engaged  in  the  transaction,  in  order  "  to  raise  a  large  sum  of  money 
upon  landed  estates  of  considerable  value."  But  whatever  was  the 
intention  of  the  parties,  will  make  no  difference  in  the  case,  for  the 
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kw  vnXL  now  ebai^e  the' land  at  all  events,  in  vijrtoe  of  the  judgment 
entered  up  against  the  defendant. 

Mr.  Justice  Patteron. — ^The  eectiritfCa)  here  does  not  say  that  the 
money  wae  borrowed  on  the  secmrity  of  aay  lands.  To  bring  (iho  case 
within  the  acts  referred  to,  the  loan  itself  ought  to  be  made  on  the 
security  of  the  lands.  It  is  not  sufficient  for  that  purpose,  that  by 
the  operation  of  law  the  defendant's  lands  may  ultimately  be  charged 
with  the  debt.  The  intention  of  the  Legislature  was  confined  to 
the  case  of  a  security  originally  given,  charging  the  lands.  The 
act  was  not  meant  to  apply  to  cases  where  the  lands  only  indirectly 
come  to  be  affected  in  this  way. 

Rule  refused, 
(a;  Sie. 


1846. 
Lank 

Ho&LOCK. 


Peter  Armand  Le  Comte  de  Foxtainemoreau  v. 
Emile  Encontrs. 

JtMm  HILL  shewed  ^caose  against  a  rule  which  had  been  inue  was 

obtained  by  the  defendant  in  the  above  action,  Am:  judgment  i^^y"u»e 

as  in  case  of  a  nonsuit    It  appeared  from  the  affidavits,  ^M^b*^ 

that  issue  had  been  joined  in  this  cause  on  the  19th  of  On  theabth 

March  last     The  venue  was  Ittd  m  Surrey,  and  the  oom-  ^^ftToon- 

mission  day  for  Ae  Spring  Assises  for  that  coun^  was  on  JJJ^r^to'refer 

the  23rd  of  MarcL     On  the  20th  of  March,  however,  it  yw  entered 

was  agreed  betwen  the  plaintiff's  attorney  and  the  defend-  attorney*  on 

ant's  attorney,   that  the  cause  dbould  be  referred  to  a  ^^  awaid'to 

gentleman  at  the  Bar,  and  a  memorandum  of  consent  in  ^"J*?*^ 

the  following  terms  Was  drawn  up  and  signed  by  the  June.    No 

step  was 

respective  attorneys: —  taken  to  draw 

up  the  order 
_      _       -.  _^  to  refer  by 

''In  the  Queens  Bench.  either  party; 

nor  was  any 

Peter  Armand  Le  Camie  de  FantaineniareaUf  further  pro- 
j^^  ceeding  taken 

■g'WWt  by  the  plain. 

Jafnue  JEfwonire*  ««««^.  rr-ij 

cause :  una^ 

**  We  hereby  consent  to  an  order  to  refer  the  above  cause,  J^at  a  motion 

"^  .  .  for  judgment 

and  all  matters  in  difference  between  the  parties  therem,  to  as  in  case  of 

a  nonsuit  in 
the  ensuing 
Miebaelmas  Term,  was  regular. 


4S6 


1840. 
LeOontedo 

FOMTAIMB- 

MOESAO 

9. 

Enoontab. 
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the  arbitration  of,  &&,  barrister  at  law,  upon  the  naiial 
terms,  the  award  to  be  made  on  or  before  the  first  day  of 
Jane  next,  the  arbitrator  to  have  power  to  examine  the 
parties  on  oath  if  necessaiy,  and  all  other  usual  pow^ns. 

«  Dated  this  20th  day  of  March,  1846." 
.    (Signed)  &c 


The  defendant's  attorney  swore  that  he  had  reminded 
the  plaintiff's  attorney  on  two  or  three  occasions  that  it 
rested  with  him,  as  the  plaintiff's  attorney,  to  draw  up  the 
order  on  such  consent,  and  get  an  appointment  to  proceed 
thereon,  and  at  the  same  time  said  he  was  ready  to  go  on, 
and  that  the  plaintiff's  attorney  had  promised  to  draw  up 
the  order  but  had  neither  done  that  nor  taken  any  further 
step  in  the  cause. 

A  rule  nisi  £>r  judgment  as  iu  case  of  ^  nonsuit  having 
been  obtained  in  the  present  Term, 

H.  HUl  shewed  cause,  and  subnutted  that  the  motion 
was  premature.  The  agreement  to  refer,  which  was  signed 
on  the  day  afker  issue  was  joined,  operated  as  a  stay  of 
proceedings,  and  the  plaintiff  could  take  no  further  step  in 
the  cause  until  the  1st  of  June.  The  case,  therefore,  stood 
as  if  the  issue  had  only  been  joined  on  the  1st  of  June ; 
and  then  the  usual  time  had  not  elapsed  within  which  the 
pluntiff  was  obliged  to  try. 

BramweU,  in  support  of  the  rule.  The  plaintiff  ought  to 
have  obtained  the  order  to  refer,  and  as  he  did  not  do  sc^ 
the  agreement  fell  to  the  ground;  and  it  is  the  same  as  if 
no  such  agreement  had  been  entered  into^  and  then  the 
plaintiff  having  suffered  the  assizes  to  elapse  without  pro- 
ceeding to  trial,  this  rule,  it  is  submitted,  must  be  made 
absolute. 


Patteson,  J. — I  think  this  rule  must  be  made  absolute. 
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The  agraemeot  to  ro&r  suspended  whatever  might  foe  done       IM6^ 
dll  the  Ist  of  Jane;  but  io  no  way  interfeced  with  what  LTcontodo 
had  been  done  before  that  time.     Now  issue  had  been    Fohtawb- 

MOBBAU 

joined  on  the  19iii  of  Majsch^.and  the  plaintiff  was  bound  v. 
at  the  latest  to  go  to  trial  at  the  Summer  Assizes.  But  this 
agreement  to  refer  intervened,  and  he  could  not  take  any 
step  till  the  1st  of  June.  It  is  said  that  this  was  the  same 
as  if  the  issue  had  not  been  joined  till  then;  but  I  do  not 
thiidt.a(b  as  H.did  not  affeot  whateror  had  been  done  befi^re. 
On  the  1st  of  June,  tberef«re,  die  plaintiff  was  in  a  sitoation 
to  go  to  trial  at  the  Summer  Assizes;  and  as  thoe  was 
then  sufficient  time  for  him  to  have  given  a  fiill  notice  of 
trial,  I  think  that  he  ought  to  have  done  so,  and  that  the 
present  motion  is  not  premature. 

On  an  affidavit  of  merits  being  produced,  the  Court 
disdiaiged  the  rule,. on  the  plaintiff  consenting  tx)  give  a 

Peremptoiy  undertaking. 


In  re  Wilkinson  Gbantham,  Gent,  one,  &c. 

1  HIS  was  a  rule  callii^  upon  an  'attorney  of  this  Court  AfBdaviu, 
to  answer  the  matters  in  the  affidavit  rdrcaUing 

on  an  attorno/ 
to  answer 

WkUehurst  (with  whom  was  Huddkston)  shewed  cause,  the  matters 

,  ,.  n  .        /T.1     .       •  in  the  affidavit, 

and  was  proceeding  to  read  eertam  affidavits  in  answer,  has  been 

»k«»  granted,  need 

^hen  SotbeentlUed 

■t  alL 
Bnt  aiBdi. 

I\uhky,  in  support  of  the  mle,  objected  that  they,  wiere  Tits  in  answer 
not  properly  entitled,  and,  therefore,  could  not  be.  read*  must  be  en- 
The  affidavits  in  question  had  m  title  at  aU;  whereas  the  ^^^^^;^ 

the  rule. 
Where,  however,  they  w«re  not  so  entltlad,  the  Oonrt  enlarged  the  rnl«p  in  order  that  thej 
might  be  amended. 
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1846.       rule  nisi^  which  thej  were  prodaced  to  answerj  was  entitled 

i^,^        **  In  the  matter  of  Wilkinson  Grantham,  Gent.,  one,  &c" 
Qeantham. 

'  fFkUidnirst  and  Hitddlettan,  contriL  There  is  pioperiy 
no  cattse  in  Coiut  in  which  tfae'affid4vits  oould  be  entitled. 
Mr.  Gtantham,  therefore,  has  acted  tightl j  in  not  entitling 
his  affidavits.  The  party  applying  for  this  rale  has  not 
entitled  his  aSMaTit,  and,  therefore,  thd  affidanrits  in  answer 
need  not  be  entitled.  In  Ex  p€trtt  Nohro{a)y  it  was  held 
that 'the  affidavits  for  a  rnle  for  a  certiorari  oqght  not  to  be 
entided  at  ail,  as  thcfre*  was  no  eause  in  Court  until  after 
the  ^certiorari  had  issued ;  and  the  objection  being  taken  on 
cause  being  shewn,  the  rule  was  discharged.  In  Rese  y. 
HMhsan  (i),  it  was  held  -that*  nffidarits  prodaced  on 
shewing  cause  against  a  -motion  for  leave  to  file  a  criminal 
information  might  or  might  not  be  entitled.  Bntiie.  later 
case  of  Rex  v.  Harrison  (c),  the  objection  was  taken  that 
the  affidavits,  on  shewing  cause  against  a  rule  for  a  criminal 
information,  were  not  entitied;  and  the  Cotut  held  that  it 
was  not  necessai^  they  should  be.  Bren  should  the  Oourt 
be  of  opinion  that  these  affidavits  ought  to  have  been 
entided,  it  will  allow  the  case  to  stand  over,  in  order  that 
they  may  be  amended. 

PasKletfi  in  reply.  The  object  of  entiding  affidavits  at 
all  is,  that  it  may  be  Seen  to  what  particular  matter  they 
apply ;  otherwise  they  might  be  read  in  answer  to  another 
application  arising  out  of  the  same  matter.  In  B^iDan  v. 
Bevcm  (d),  which  was  a  rule  for  an  attachment  for  non- 
performance of  an  award,  the  affidavits,  in  shewing  cause, 
were  not  entitled,  and  the  Court  held  that  they  could  not 

y(eO  1  B.  &  C.  267.  entitled,  there  being  no  cause  in 

(6)  Cited  by  Lord  KmyoHt  in  Court. 

King  q.  t.  v.  Cole,  6  T.  R.  642,  y(c)  6  T.  R.  60. 
where  an  affidavit  to  hold  to  bail         (<6  3  T.  R.  601. 
wae   held    irregular,   for   being 
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be  read.  The  objection  was  then  taken  that  neither  wera  1 846. 
the  affidavits  on  which  the  rule  was  obtained  entitled^  whibh  ^[^^ 
it  was  said  ought  to  have  been  done^  as  the  submission  i^RAirruAir. 
having  been  made  a  rule  of  Court,  there  was  a  sufficient 
pvooeeding  to  give  a  title  to  all  subsequent  affidavits  filed 
in  the  same  cause ;  but  the  Court  held  otherwise,  and 
decided  that  it  waa  not  necessary  theyshould  be  entitled. 
That  case  is  in  point:  for  the  present,  although  in  terms  a 
rule  absolute  to  answer  the  matters  in  the  affidaivit,  is. in 
effect  a  rule  nisi  for  an  attachment  By  re&lrence  to  the 
ft  ft  7  Yiot  c.  73,  s.  43,  it  would  seem  that  such  a  role  as 
this  i»  properly  entitled  ^*in  the  matter"  of  die  attorney. 
There  can  be  no  hardship  in  requiring  the  party  answering 
a  rule  to  adopt  the  same  title  as  that  of  the  rule;  for  if 
wrongly  entitled,  he  can,  on  that  ground,  discharge  the 
rule;  if  rif^tly,  he  shews  cause* 

Pattescmt,  J. — ^I  have  not  any  doubt  that  the  affidavits 
upon  which  this  rule  has  been  obtuned  need  not  be 
entitled  at  all.  But  I  am  not  prepared  to  say,  that  if 
they  had  been  entitled  in  Ant  maimer  in  which  the  rule  is 
entitled,  it  would  have  done  any  harm.  The  general  rule 
is,  that  althou^  affidavits  in  support  of  an  application  for 
a  rule  need  not  be  entitled,  where  there  is  no  cause  in  Court, 
affidavits  in  answer  must  be  entitled  in  the  same  way  as 
the  rule  is,  which  they  are  produced  to  oppose.  This  has 
not  been  done  in  the  present  case,  and,  therefore,  I  think 
the  affidavits  cannot  be  read.  But  as  I  think  it  is  only 
reasonable  that  Mr.  Grantham  should  have  leave  to  amend 
his  affidavit  in  this  respect,  I  shall  direct  the  rule  to  stand 
over  for  a  few  days  for  that  purpose. 

Ordered  accordingly. 


CABSa  ON   POINTS  OT  PBACTICB,  O-   & 


Allen  and  Another  o.  Bussbt. 
A  writ  of         %JSRIEN  moved  to  set  aside  the  writ  of  sunnnons  in 

sammons  was       ,_  _,  ji-i^/* 

indorsed,  the  above  caose,  and  liie  oop}^  and  -semice  theiMr,  for 

tifi^cSHiT        inegularity,  ob  the  grovoid  diat  Ae  indonement  on  the 
35^  3«.  6d ,      b0^  of  the  ^t  olaimed  die  debt  and  interest  bom  a  certain 

and  interest 

thereon,  from  daj,  without  Stating  at  what  rate  die  interest  was  chdmed. 

September,  The  indorsement  was  in  the  following  form ;— *^  The  plain- 

i^vmenUor  ^^  ^^™  ^^^  ^'*  ^'^  ^^  inteiMt  Aereon,  from  the  8di 

2?  1^^  of  September,  1346,  nntil  pagrmdnt,  lor  debt,  and  21  lOs. 

costs:**  Held  fiiT  cosCs;  and  if  the  amo«m  there<rf'  be  paid  widiin,*  ftc. 

tbatTt^need^  The  intention  of  ^requiring  the  indomemeiit  at  all  is,  that 

not  Btate  what  ^^  defimdant^mav  know  exactly  what  som  is  demand^  of 

rate  of  mterest  ^  ^ 

is  claimed.  him,  aod  pay  the  amount,  and  a^oidfiifther  expensea  The 
^'  -»^-7-«.  case  of  Chapman  .▼.  BBcke  (a)  is  an  andiotity  iU  &vonr  of 
this  motion.  There  the  copy  of  a  writ  of  summons  wss 
indorsed  *<The  plaintiff  cUims  \SOL  and  interestfor  debt, 
and  31  3s.  costs;"  and  the  Court  -hdd  it  irregular. 
[PattesaUi  J. — But  here  they  say  they  claim  it  from  a 
particnlar  day.  When  a  person  says  he  claims  interest,  that 
must  be  taken  to  mean  legal  interest?]  It  does  not  appear 
what  th«  nature  of  the  debt  is.  If  it  were  a  judgment  debt, 
then  the  interest  would  be  only  4L  per.  cent. 

PattC8ok>  J. — ^I  do  not  like  to  set  aside  a  writ  of 
summons  for  a  defect  in  the  indorsement,  which  is  not 
calculated  to  mislead  the  defendant  Here  the  indorsement 
is,  **  The  plaintiflb  daim  Z6L  3j.  6dL,  and  interest  thereon, 
from  the  8th  of  September,  1846,  until  payment  for  debt." 
I  think,  that  when  it  is  not  said  how  much,  it  must  mean 
the  full  legal  interest  which  the  plaintifis  could  claim.  It 
is  a  common  practice  to  take  out  a  summons  to  stay  pro- 
ceedings on  payment  of  debt  and  interest,  and  costs,  and 
the  interest  there  is  always  taken  to  mean  interest  at  the 
rate  of  6L  per  cent 

Rule  refused, 
/(o)  Ante,  vol.  3,  p.  360. 
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^ y ' 

Doe  dem,  Stbickland  v.  Rob. 

Hugh  hill  mo^eA  for  judgment  against  the  oasUBt  ^^"^JJ^^^J 
ejector,    llie  diffieolty  in  this  case  was,  that  tke  leane  'of  oo.eicciit(yr8 
the  premiaes  which  it  was  sought  to  recover  was  dead^^and  poJ^on  of 
that  his  exeoutora  were  in  possession,  and  had  putaserEsnt  ^^^^ffi^^t 
into  the  house^  who  was  keepinir  it  for  them.     One  of  the  for  iudgment 

aguDst  the 

executors  had  been  personally  served,  but  the  other  could  casual  ejector. 
not  be  fotmd,  nor  was  hie  residence  known.  A  copy  of 
the  declaration  and  QotiQe.  had«  however, 'beeo^sread^  ever 
and  explained  to  the  servant  Ufpon  the  prenrises,  and  left 
with  her  to  be  given  to  him,  which  she  had  promiaed  to  do.* 
Under  these  drcurasteooes,  and  as  the  possesion  of  the 
ezecutoia  must  be  considered  as  a  joint  posaessiiBB,  be 
submitted  that  the  service  upon  the  one  was  sufficient 

Pattbson,  J. — I  think    the    service    on  one  of  the 
executoiB  is  sufiBcient 

Bule  absolute. 


CuKDBLL  V.  Habrisok  and  Others. 

m  HIS  was  a  rule,  calling  upon  the  defendants  to  shew  where  the 
cause  why  a  rule,  which  bad  been  obtained  by  them  to  ^^^^  changed 
change  the  venue  in  the  aboyp  action  from  London  to  the  ^J^Jj™^ 
southern  division  of  Lancashire,  on  the  usual  affidavit  that  Court  made 

^  .  1       1 J   •heolute  a  rule 

the  cause  of  action,  if  any,  arose  in  the  latter  county,  should  to  bring  it 

•  •    1    1  '    '  hack  to  the 

not  be  rescinded.  original  county 

The  affidavit  upon  which  the  present  rule  had  been  ^J^*^^ 
obtained  was  made  by  the  plaintiff,  and  shewed  that  the  on  aifidavit 

,   «      ,  ,.     .      1  .  ,..    that  part  of 

defendants    were    ship-brokers,  carrying  on   busmess  at  the  cause  of 

Liverpool  and  at  Newfoundland,  that  the  plaintiff  was  an  ^^^ 

owner  of  a  ship  consiimed  to  their  house  in  Newfoundland,  not  in  thit 

i_  1  r  country, 

and  that  the  action  was  brought  to  recover  a  balance  ot 


432 


CASES  ON   POINTS  OF   PRACTICB,  Q.   B. 


1846. 
' V ' 

CUNDELL 
V. 

Harrison 
and  Otbera. 


account  for  freight,  and  also  for  the  value  of  some  bricks, 
which,  as  appeared  by  the  account  rendered  by  them  to 
the  master  of  the  vessel,  had  been  received  by  them  at 
Newfoundland.  That  the  plaintiff,  in  his  particulars  of 
demand,  claimed  and  does  claim  the  sum  of  2321  11 «.  2d* 
as  due  to  him  as  the  balance  of  the  sum  of  15121  lis.  lOrf., 
received  by  said  defendants  in  June  last  at  Newfoundland 
aforesaid  for  the  use  of  the  plaintiff;  and  also  claimed 
and  does  claim  the  sum  of  4821  4«.  IcL  for  freight  of  the 
goods  mentioned  in  said  particulars  of  demand,  which  were 
consigned  to  Liverpool,  and  the  written  contract  for  which 
said  freight  was  made  at  Newfoundland  aforesaid.  That  as 
to  the  said  sum  of  2321  11«.  2dl,  the  cause  of  action  arose  at 
Newfoundland  aforesaid,  and  not  in  the  southern  division 
of  the  county  palatine  of  Lancaster,  or  ebewhere  out  of 
Newfoundland ;  and  that  as  to  the  said  sum  of  482.  4j.  Idl, 
claimed  for  freight  due  to  the  plaintiff  for  carriage  of 
goods  mentioned  in  the  said  particulars,  the  contract  for 
the  conveyance  of  the  said  goods,  and  the  payment  of 
freight  for  the  same,  was  made  and  entered  into  by  the 
master  of  the  said  ship  at  Newfoundland  aforesaid,  and  not 
in  the  southern  division  of  the  county  palatine  of  Lancaster, 
or  elsewhere  out  of  Newfoundland.  Tkgtt  the  plaintiff's 
vessel  belongs  to  the  port  of  London,  where  the  venue  in 
this  cause  was  originally  laid,  and  that  the  master  and  crew 
of  the  said  vessel  will  be  and  are  material  and  necessary 
witnesses  for  the  plaintiff  on  the  trial  of  this  cause,  and  for 
that  end  the  plaintiff,  at  some  loss  to  himself,  has  caused 
the  said  vessel  to  be  employed  in  the  coal  trade  to  London 
to  have  his  said  witnesses  ready  for  the  trial  at  the  sittings 
in  London  after  thb  present  Term,  and  that  it  will  be  a 
heavy  and  grievous  expense  to  the  plaintiff  to  be  compelled 
to  detain  the  said  master  and  crew  for  the  trial  of  this 
cause  at  the  next  Lancashire  assizes,  and  to  transport  them 
to  the  said  southern  division  of  the  said  county  of  Lancaster. 
That  the  allegation  made  by  defendants  in  their  affidavit  to 
ground  their  application  to  change  the  venue  in  this  cause. 
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that  the  cause  of  action  arose  in  such  soathem  division  of       1B46. 
the  county  of  Lancaster,  is  wholly  untrue,  and  the  ^aintiff     cdndell- 
believes,  that  the  sole  object  of  the  defendants  in  changing  ^- 

the  same  to  the  southern  division  of  Lancaster  as  aforesaid,     and  Others, 
is  delay  and  the  creation  of  expense  to  the  plaintiff.     The 
aflBdavit  also  set  out  the  particulars  of  demand  in  the  action 
as  follows:-^ 

^^  In  the  Queen's  Bench. 

'<  Between  Bkhard  CundeU  .         Plaintiff, 

and 
Gilbert  Henry  Harrison^  James 

Harrisani  and  Thomas  Ridley      Defendants. 

<<This  action  is  brought  to  recover  the  sum  of  71Z.  1 6s.  3d, 
namely,  the  sum  of  2321  11^1  2d,  being  the  balance  of  the 
sum  of  15121  lis.  lOd,  received  by  the  defendants  for 
or  to  the  use  of  the  plaintiff^  and  the  sum  of  4821  4«.  Id., 
due  fit>m  defendants  to  plaintiff  for  freight  of  goods  carried 
by  plaintiff  for  defendants,  as  per  following  freight  account: 

1846,  July.  tons  hhds  giL  £     S.     d* 

S.  R.  D.     93  casks  24    2     12  oil  @  S6s.    42  19    4 

782  bundles,  3222  seal  skins. 
1965  free* 

1257  skins  @  Id  each    5    4    9 

£48    4     1 

Which  sums  of  23/.  1  Is.  2d.,  and  46/L  4s.  1  i,  make  together 
the  said  sum  of  71L  I5s.  3d  Above  are  the  particulars 
of  the  plaintiff's  demand  in  this  action,  for  the  recovery 
whereof  he  will  avail  himself  of  all  or  every  part  of  the 
declaration,  including  the  account  stated^  as  he  may  be 
advised. 

**  Dated  24th  day  of  October,  1846. 

"Tour's,  &C., 
**  To  Messrs.,  &c.,  «  Plaintirs  attorney. 

*^  Defendants'  attorneys  or  agents." 

vou  nr.  F  F  D.  &  L. 
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1840.  And  the  farther  and  better  particulaiB  as  follows : — 


CUNDBLL 


*^  In  the  Qaeen's  Bench. 


°f ^u*®"  Nov.  7th,  1846. 

<«  Between  Richard  Cunddl  .        Plaintiff, 

and 
Oilbert  Henry  Harrison^  Jamei 

Harrison,  and  Thomas  Bidley      Defendants. 

<<The  plaintiff  seeks  to  recover  the  sum  of  231  lis.  2dL, 
balance  of  the  following  items  received  by  defendants  for 
the  plaintiff:  £    s.    d. 

To  received  for  7760  bricks  11  12    9 

To  cash  received  for  freight  12    0    0 

To  amount  for  freight        -        131    4     1 
''The  plaintiff  also  seeks  to  recover  4811  Am.  \d,  per 
following  freight  account : 

Dr.         Messrs.  Harrison,  Ridley^  &  Harrison 

To  Richard  CandeH 

1846,  July.  tttSB  hhds  gaL  £    s.    d. 

93  casks  24    2     12        @  35a        42  19    4 

782  bundles,  3222  seal  skins. 
1965  free. 

1257  skins  @  Id  each        5    4    9 

£48    4    1 

**  Above  are  the  fruther  and  better  particulars  of  the 
plaintiff's  demand  in  this  action  under  the  order  of  Bfr. 
Justice  Patteson,  made  2nd  of  November,  1846." 

The  affidavit  in  answer  was  made  by  two  of  the  defend- 
ants, and  stated  some  foots  touching  the  merits  of  the  case. 
With  respect  to  the  sum  of  481  4s.  Id,  mentioned  in  the 
particulars,  it  stated  that  the  defendants  acknowledged  that 
they  owed  that  sum  ''for  freight  from  Newfoundland 
aforesaid  to  Liverpool,"  and  that  they  meant  to  pay  it  into 
Court  And  they  denied  that  the  venue  had  been  changed 
for  the  purpose  of  delay. 
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Atherton  shewed  cause.  It  is  submitted  that  this  rule 
must  be  discharged.  It  is  contrary  both  to  the  practice 
and  the  express  terms  of  Reg.  Gen.,  Hil.  Term,  2  Wm.  4, 
r.  103,  that  a  plaintiff  should  be  allowed  to  bring  back  the 
venue  upon  an  affidavit  merely  contradicting  the  defendant's 
affidavit  for  changing  the  venue.  Formerly,  the  rule  for 
changing  the  venue  was  a  rule  nisi  only  in  the  Common 
Pleas  and  the  Exchequer;  but  now  by  Reg.  Gren.,  Hil. 
Term,  2  Wm.  4,  r.  103,  it  is  ordered,  that  "in  cases  where 
the  application  for  a  rule  to  change  the  venue  is  made 
upon  the  usual  affidavit  only,  the  rule  shall  be  absolute  in 
the  first  instance;  and  the  venue  shall  not  be  brought 
back,  except  upon  an  undertaking  of  the  plaintiff  to  give 
miaterial  evidence  in  the  county  in  which  the  venue  was 
originally  laid."  In  the  present  case  the  plaintiff  says,  that 
part  of  the  cause  of  action  arose  abroad,  and  he  relies  upon 
that  fact  as  dispensing  with  the  necessity  of  his  giving  the 
usual  undertaking.  The  words  of  the  rule  are  however 
precise,  that  "  the  venue  shall  not  be  brought  back,  except 
upon  an  undertaking,"  &c.  \Patteson,  J. — Those  words, 
however,  cannot  be  construed  strictly;  otherwise,  if  an 
attorney  were  the  plaintiff,  and  a  defendant  to  change  the 
venue,  he  might  be  deprived  of  his  privilege.]  There  may 
be  cases  in  which  probably  the  rule  would  be  dispensed 
with ;  but  that  would  only  be  where  some  new  fact  was 
disclosed,  and  not  where  the  plaintiff  merely  negatives  the 
affidavit  of  the  defendant  upon  which  the  rule  has  been 
obtained  It  would  be  in  fact  trying  the  question  in  some 
cases,  if  the  Court  were  to  be  called  upon  to  decide,  upon 
the  affidavits  on  the  one  side  or  the  other,  whether  the 
cause  of  action  arose  in  the  one  county  or  the  other. 
There  is,  it  is  true,  a  case  of  Hope  v.  Bennet  (a),  where  the 
Court  discharged  a  rule  for  changing  the  venue,  upon  an 
affidavit  of  the  plaintiff  that  the  cause  of  action  arose 
principally  in  Ireland ;  but  that  was  a  case  in  the  Common 


1846. 


•(a)  2  New  Rep.  397. 
F  P  2 
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1840.       Pleas^  where  the  rule  for  changing  the  venue  was  only  nisi 

Cdndell     ^^  ^^^  time^  and  decided  some  time  ago,  and  before  the 

HARU80N     ^^^  ^^  ^^^  Term,  2  Wm.  4.     [Pattesan,  J.— If  this  were  a 

•ad  Others,    case  in  which  the  plaintiff  could  undertake  to  give  material 

evidence  in  the  county  in  which  the  venue  was  first  laid, 

1  think  I  could  not  interfere ;  but  here,  if  what  the  plaintiff 
alleges  be  true,  it  is  impossible  for  him  to  do  so.]  [The  case 
of  Dawson  v.  Bowman  (a)  was  referred  to  by  Patteson,  J., 
in  the  course  of  the  argument] 

Needluwi,  in  support  of  the  rule.     There  are  authorities 
which  shew  that  the  construction  of  the  rule  of  HiL  Term, 

2  Wm.  4,  which  is  now  contended  for,  is  incorrect  The 
case  of  Clementson  v.  Newcomb  (&)  decides,  that  where  the 
plaintiff  can  shew  that  the  permission  to  change  the  venue 
ought  not  to  have  been  granted  in  the  first  instance  to  the 
defendant,  the  Court  will  set  aside  a  rule  so  obtained. 
There  the  action  was  in  case  for  a  libel  in  a  newspaper, 
and  the  afiidavit  shewed  that  it  circulated  in  several 
counties,  including  that  in  which  the  venue  was  originally 
laid,  and  the  Court  set  aside  a  Judge's  order  which  had 
been  obtained  for  changing  the  venue.  The  case  of  Hope 
V.  Bennet  (c)  is  also  a  strong  authority  in  fiivour  of  the 
present  application.  There  is  a  very  late  case  of  Todd  v. 
Robinson  (d)  in  the  Court  of  Exchequer  which  is  not 
reported.  There  the  venue  having  been  changed  fix>m 
the  county  of  Middlesex  to  the  southern  division  of  the 
county  of  Lancaster  on  the  usual  afiidavit,  an  application 
was  made  to  bring  it  back  on  an  afiidavit  shewing  that  the 
action  was  brought  to  recover  the  balance  due  as  wages  to 
the  plaintiff  as  chief  mate  on  board  the  defendant's  vessel, 
on  a  voyage  firom  Liverpool  to  Hong  Kong  and  Canton, 
and  back;  that  the  plaintiff  had  embarked  at  Liverpool, 
but  that  he  had  signed  the  articles  for  the  voyage  at  sea, 

/(«)  3  Dowl.  160;  S.  a  1  C,      M.  &  R.  776. 

M.  &  R.  594.  /(c)  2  New  Rep.  397. 

/(bj  3  Dowl.  425 1  8.  C.  I  C,         (d)  MichaelmaB  Term,  1846. 
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about  two  hours  after  the  vessel  had  left  the  port  of  Liver-       1846. 
pool;  and  the  Court,  upon  these  &ct8,  made  the  rule     cundell 

absolute.  „   «»• 

Harrison 
aadOthen. 

Patteson,  J. — It  seems  to  me  that  all  the  cases  cited, 

except  the  last,  may  possibly  be  distinguished.  In  Clement" 

son  ▼.  Newcomb  the  subject-matter  of  the  action  was  not 

of  that  class  in  which  the  Court  ordinarily  allows  the 

venue  to  be  changed,  except  upon  special  circumstances. 

But  the  last  case  cited  is  quite  in  pointy  and  I  will  ask  the 

Barons  of  the  Exchequer  about  it 

Cur.  adv.  mJt 

Pattbson,  J. — ^I  have  spoken  to  the  Barons  of  the  Ex- 
chequer respecting  the  case  of  Todd  v.  Robinson  (a),  which 
was  referred  to  as  being  decided  by  them  in  Michaelmas 
Term  last;  and  they  say  they  have  no  doubt  that  it  is 
correctly  stated  by  Mr.  Needham,  and  that  they  did  so 
decide  it  The  only  difference  between  that  case  and  the 
present  is,  that  here  part  only  of  the  cause  of  action  arose 
abroad,  and  there  the  whole.  I  do  not  see,  however,  that 
that  makes  any  difference.  The  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute. 

(a)  Michaelinas  Tenn,  1845. 
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1846.  Wright  v.  Bubboughbs  and  Others. 

Trespass  quare    M.  RESPASS.   The  declaration  stated  that  the  defendants 

P^M^ThlrlS!'    heretofore,  to  wit,  on  the  6th  day  of  February,  a.  d.  1844, 

^'f  ^  'f  th*      *"^^  ^^  divers  other  days  and  times,  &c.,  with  force  and 

messuaffe  in      anns,  &c.,  broke  and  entered  a  certain  dwelling-house  of 

tion  men.  '       the  plaintiff,  sitnate  and  being  in  the  parish  of  St  Mary, 

m^Mdto L.       Lambeth,  in  the  county  of  Surrey,  and  then  made  a  great 

for  twenty-       noise  and  disturbance  therein,  and  stayed  and  continued 

one  years,  '  ^ 

who  demised      therein  making  such  noise  and  disturbance  for  a  long  time, 

fendantfor  ^  ^it,  from  thence  hitherto;  and  then  forced  and  broke 
onhStem  ^P^*^  ^®  ^^^  ^^  *®  plaintiff  of  and  belonging  to  the  said 
less  one  day.     dwelling-house,  and  damaged  and  spoiled  the  lock  belonging 

It  then  ffAve 

colour  that  to  the  Said  door  wherewith  the  same  was  then  fiststened,  of 
o"a  cha^'*'^  great  value,  to  wit,  of  the  value  of  5L ;  and  also  during  the 

of  demise 
pretended  to 

be  made  to  the  plaintiff,  whereas  nothing  passed  by  it,"  &c  ;  and  then  justified  the  trespass. 
Replication,  that  before  the  demise  to  the  defendant  by  L.  he  demised  to  F.  for  throe  years,  and 
that  F.  assigned  his  term  to  the  plaintiff.  Rejoinder,  that  the  demise  to  F.  was  subject  to  a  proviso 
for  re-entry  reserved  to  L.,  his  executors,  administrators,  and  assigns,  in  case  of  non-repair; 
that  the  messuage  was  not  kept  in  repair,  and  the  defendant  entered  in  pursuance  of  the 
proviso :  Held,  first,  that  the  defendant  was  an  assignee  within  the  32  Hen.  8,  c.  34,  and  could 
therefore  avail  himself  of  the  condition  of  re-entry :  secondly,  that  although  liver v  of  seism  is 
/Tendered  unnecessary  by  the  8  &  9  Vict.  c.  106,  s.  2,  in  order  to  pass  an  estate  of  freehold,  the 
colour  given  by  the  plea  did  not  shew  a  title  in  the  plaintiff;  thirdly,  that  the  allegation  vi  et 
armis  does  not  import  a  breach  of  the  peace ;  and,  fourthly,  that  tlie  matter  alleged  in  the 
rejoinder  wu  not  a  departure  from  the  plea. 
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time  aforesaid,  to  wit,  on  tbe  said  6th  day  of  February,        1846. 
A*  D.  1844,  with  force  and  arms,  &c.,  seized  and  took  divers      wrToht 
goods  and  chattels  of  the  plaintiff,  to  wit,  one  work  bench  ^     ^'^ 
of  great  value,  to  wit,  of  the  value  of  5L ;  one  portrait  of    and  Othen, 
great  value,  to  wit,  of  the  value  of  11/.;  and  fifty  picture 
frames  of  great  value,  to  wit,  of  the  value  of  lOOL ;   six 
stoves  of  the  value  of  10/.,  of  the  plaintiff,  and  divers  other 
articles  of  tbe  plaintiff  then  being  in  the  said  dwelling- 
house,  bebg  of  great  value,  to  wit,  of  the  value  of  20iL,  and 
carried  away  and  retained  the  same :  by  means  of  which 
said  several  premises  the  plaintiff  and  his  fitmily,  during  all 
the  time  aforesaid,  not  only  were  greatly  disturbed  and 
annoyed  in  the  peaceable  possession  of  the  said  dwelling- 
house  of  the  plaintiff,  but  also  the  plaintiff  was,  during  all 
that  time,  hindered  from  carrying  on  his  lawful  business 
therein,  and  during  all  that  time  lost  and  was  deprived  of 
the  use  and  benefit  of  the  said  dwelling-house,  and  of  the 
I  said  goods  and  chattels ;  and  by  means  whereof  the  plaintiH^ 

for  and  during  the  time. aforesaid,  lost  and  was  deprived  of 
the  profits,  benefits,  and  advantages  which  might  and 
otherwise  would  have  arisen  and  accrued  to  him  fix>m  the 
possession,  use,  occupation,  and  enjoyment  of  the  said 
messuage  of  the  plaintiff;  and  other  wrongs  to  the  plaintiff 
then  did ;  against  the  peace  of  our  Lady  the  now  Queen, 
and  to  the  damage  of  the  plaintiff  of  80021 ;  and  thereupon 
he  brings  suit,  &c 

Pleas  of  the  defendants,  Burroughes  and  Berkeley. 

first,  not  guilty. 

Secondly,  that  the  plaintiff  was  not  at  either  of  the 
said  times  when,  &&,  possessed  of  the  dwelling-house  in 
the  dechuration  mentioned  in  manner  and  form  as  is 
therein  alleged;  and  of  this  they  put  themselves  upon  the 
country,  &c« 

Thirdly,  that  the  said  goods  and  chattels  were  not  at  the 
time  when,  &c.,  nor  were,  nor  was  any  or  either  of  them 
the  goods  and  chattels  of  the  plaintiff;  and  of  this  they 
put  themselves  upon  the  country,  &c. 
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1846.  Fourthly^  as  to  all  the  trespasses  in  the  declaration  men- 

^^^^J^^     tioned,  except  as  to  retaining  the  said  goods  and  chattels, 

«•  the  two  above-named  defendants  say  that  heretofore  and 

BUEROUGHES      .      ^  .,  ._.  _  /  .  ,^i 

and  Othen.  before  any  of  the  said  times  when,  &c.,  to  wit,  on  the  6th 
day  of  February,  in  the  year  of  oar  Lord,  1840,  William 
Morton  being  seised  in  fee  of  the  said  dwelling-house,  in 
which,  &c.,  by  a  certain  indenture  then  made  between  the 
said  William  Morton,  of  the  one  part,  and  Charles  Leader, 
of  the  other  part  (which  said  indenture  sealed  with  the  seal 
of  the  said  William  Morton,  the  said  defendants  now  bring 
into  Court  here,  the  date  whereof  is  the  day  and  year 
aforesaid)  the  said  William  Morton  did  demise  unto  the 
said  Charles  Leader  the  said  dwelling-house  in  which,  &c., 
with  the  appurtenances  to  hold  the  same,  unto  the  said 
Charles  Leader,  his  executors,  administrators,  and  assigns, 
from  thence  for  and  during,  and  until  the  expiration  of 
a  certain  term  not  yet  expired,  to  wit,  until  the  full  end 
and  term  of  twenty-one  years  from  the  25th  day  of 
December  then  last  as  by  the  said  indenture  will  appear; 
by  virtue  whereof  the  said  Charles  Leader  then  entered 
into  and  became,  and  was  possessed  of  the  said  demised 
premises  for  the  said  term ;  and  being  so  possessed,  the  said 
Charles  Leader  afterwards,  and  before  any  of  the  said  times 
when,  &c.,  to  wit,  on  the  23rd  day  of  April,  a.d.  1842,  by 
indenture  then  made  between  the  said  Charles  Leader,  of 
the  one  part,  and  the  defendant,  Randall  Ellis  Burroughes, 
of  the  other  part  (which  said  last  mentioned  indenture, 
sealed  with  the  seal  of  the  said  (>harles  Leader,  the  defend- 
ants now  bring  into  Court  here,  the  date  whereof  is  the  day 
and  year  last  aforesaid)  demised  the  said  demised  premises 
to  the  said  defendant,  Randall  Ellis  Burroughes,  to  hold 
the  same  for  and  during  all  the  residue  of  the  said  term  so 
to  him,  the  said  Charles  Leader,  granted  as  aforesaid, 
wanting  one  day,  as  by  the  last  mentioned  indenture  will 
appear;  and  the  said  defendant,  Randall  Ellis  Burroughes, 
being  so  possessed,  the  plaintiff  claiming  title  to  the  said 
dwelling-house   in  which,  &c.,  under  colour  of  a  certain 
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charter  of  demise^  pretended  to  be  thereof  made  to  him  by  1846. 
the  said  William  Morton,  for  the  term  of  his  natural  life,  Wbight 
before  the  making  of  the  demise  by  the  said  WiUiam  gpi^u^Jj^^^ 
Morton  to  the  said  Charles  Licader  as  aforesud,  whereas  and  Othen. 
nothing  of  or  in  the  said  dwelling-house  in  which,  &c., 
ever  passed  by  virtue  of  that  charter,  afterwards,  and  before 
any  of  the  said  times  when,  &c.,  and  during  the  continuance 
of  the  aforesaid  several  terms,  to  wit,  on  the  first  of  the  said 
days  in  the  declaration  mentioned,  entered  into  the  said 
dwelling-house,  and  was  thereof  possessed.  And  thereupon 
the  said  Randall  Ellis  Burroughes,  in  his  own  right,  and 
the  said  Comyns  Rowland  Berkeley,  as  his  servant,  and  by 
his  command,  at  the  said  several  times  when,  &c.,  entered 
into  and  upon  the  said  dwelling-house  in  the  declaration 
mentioned,  and  in  which,  &c.,  in  and  upon  the  plaintiflP's 
possession  thereof,  as  being  the  dwelling-house  of  the  said 
defendant,  Randall  Ellis  Burroughes ;  and  because  the  said 
goods  and  chattels  in  the  declaration  mentioned  before  the 
said  time  when,  &c.,  had  been  wrongfully  and  injuriously 
put  and  placed,  and  were  then  wrongfully  in  the  said 
dwelling-house  encumbering  the  same,  and  doing  damage 
there  to  the  said  defendant,  Randall  Ellis  Burroughes,  he, 
the  said  Randall  Ellis  Burroughes,  and  the  smd  Comyns 
Rowland  Berkeley,  as  his  servant,  and  by  his  command,  at 
the  said  time  when,  &c.,  seized  and  took  the  said  goods  and 
chattels  so  being  in  the  said  dwelling-house,  and  so  encum- 
bering the  same  as  aforesaid,  and  removed  and  carried 
away  the  same  to  a  small  and  convenient  distance,  to  wit, 
in  the  parish  aforesaid,  and  there  left  the  same  for  the  use 
of  the  plaintiff,  doing  no  unnecessary  damage  to  the  same 
on  the  occasion  aforesaid,  as  they  lawftilly  might,  for  the 
cause  aforesaid ;  which  are  the  same  alleged  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the 
plaintiff  has  above  complained;  and  this  the  defendants  are 
ready  to  verify,  &c. 

Pleas  of  the  defendant  Leaden     These  were  three  in 
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1846.      number,  and  similar  to  the  three  first  pleas  of  the  defend- 
WaiGHr     '^^  Borroughes  and  Berkeley. 

V.  Beplications.    To  the  pleas  of  the  defendant  Leader, 

BmiBOUOHBS 

aad  Othen.    and  to  the  first,  second,  and  third  pleas  of  Burroughes  and 
Berkeley;  joinder  of  issue. 

As  to  the  plea  of  the  defendants,  Randall  Ellis  Bur- 
roughes, and  Comyns  Rowland  Berkeley,  by  them  fourthly 
above  pleaded,  that  before  the  said  times  when,  &a,  and 
before  the  making  of  the  said  indenture  between  the 
said  Charles  Leader  and  the  defendant  Randall  Ellis 
Burroughes,  as  in  the  said  fourth  plea  mentioned,  and 
while  the  said  Charles  Leader  was  possessed  of  the  said 
term  as  in  that  plea  mentioned,  to  wit,  on  the  19th  day 
of  January,  a.  d.  1841,  the  said  Charles  Leader  being 
possessed  as  aforesaid,  demised  the  said  dwelling-house  in 
which,  &C.,  with  the  appurtenances,  to  one  Heniy  Iinnis, 
from  thenceforth  for  a  certain  term,  to  wit,  for  the  term  of 
three  yean  then  next  following,  and  fully  to  be  complete 
and  ended,  by  virtue  whereof  the  said  Henry  Iinnis  entered 
into  and  upon  the  said  dwelling-house  in  which,  &c.,  with 
the  appurtenances,  and  was  thereof  possessed  for  the  last- 
mentioned  term.  And  the  said  Henry  Finnis  being  so 
possessed  as  aforesaid,  and  during  the  continuance  of  the 
said  last^mentioned  term,  and  before  the  said  times  when, 
&Ckt  to  wit|  on  the  11th  day  of  August,  a.d.  1843,  by  a 
certain  assignment  in  writing,  signed  by  the  said  Henxy 
Iinnis,  bargained,  sold,. assigned,  transferred,  and  set  over 
unto  the  plaintiff  the  said  last-mentioned  term,  and  all  ri^t, 
title,  and  interest  of  the  said  Henry  Finnis  therein  then 
to  come  and  unexpired ;  by  virtue  of  which  said  assignment 
the  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  entered  into  the  said  dwelling-house,  and  became 
and  was  possessed  thereof,  and  continued  so  thereof  pos- 
sessed, fifom  thence  until  the  defendant^  Randall  Ellis 
Burroughes,  and  Comyns  Rowland  Berkeley,  afterwards, 
and  during  the  continuance  of  the  said  asngnment,  to  wit. 
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at  the  said  time  when.  Sec,  of  their  own  wrong,  broke  and        1846* 
ent^^  die  said  dweUing-house,  and  committed  (he  said    ^^y^^l^^ 
seyecal  trespasses  in  the  introduetoiy  part  of  the  said  foorth  <»• 

I^ea  mentioned,  and  to  which  the  said  fourth  [dea  is    aadOthen* 
pleaded  in  manner  and  form  as  the  plainti£P  hath  above 
thereof  complained ;  and  this  the  plainti£P  is  ready  to  verify, 
&c 

Rejoinder.  That  the  demise  in  the  said  replication 
mentioned  was  made  bj  the  said  Charles  Leader,  and 
accepted  by  the  said  Henry  Finnis  upon  certain  terms  and 
agreements,  and  subject  to  certain  conditions,  that  is  to  say, 
upon  the  terms  and  conditions  (amongst  others)  that  the 
said  Henry  Finnis,  his  heirs,  executors,  administrators,  and 
assigns  did,  and  should,  and  the  said  Henry  Finnis  did, 
upon  the  making  and  acceptance  of  the  said  demise,  for 
himself,  his  .executors,  administrators,  and  assigns,  promise 
and  agree  .with  and  to  the  said  Charles  Leader,  his  execu- 
tors, administrators,  and  assigns,  that  he,  the  said  Henry 
Finnis,  his  executors,  administrators,  and  assigns,  should 
and  would,  dnrii^  the  said  term,  keep  the  siud  premises  in 
tenantable  repair,  and  paint,  in  a  proper  and  workmanlike 
manner,  the  wood  and  iron  work  of  the  said  premises, 
where  necessary  to  be  done  for  the  preservation  thereof; 
and  that  if  he,  the  said  Henry  Finnb,  his  executors,  admi- 
nistrators, and  assigns,  should  not  properly  keep  and  perform 
the  said  agreement,  it  should  be  lawful  for  the  said  Charles 
Leader,  his  executors,  administrators,  or  assigns  to  re-enter 
into  the  said,  demised  premises,  and  to  re-possess  and  enjoy 
the  same  as  in  his  or  their  first  and  former  estate.  And 
the  said  defendants  fiurther  say  that  the  said  Charles  Leader 
did  not,  nor  would,  nor  did,  nor  would  the  plaintiff,  nor  did 
nor  would  any  other  person,  ke^  the  said  i»emises  in  tenant- 
able  repair  diving  the  said  term ;  but  on  the  contrary  thereof 
the  said  Charles  Leader,  after  the  making  of  the  said  in- 
denture in  the  said  defendants'  said  fourth  plea,  lastly 
mentioQed,  and  before  the  making  of  the  said  assignment 
in  the  replication  mentioned,  and  the  plaintiff,  after  the 
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1846.        making  of  the  said  asBignment,  wrongfiilly  suffered  and 
^J^JJJ^^    permitted  the  same  premises  to  be,  and  the  same  were 
9.  at  the  time  of  making  the  said  indenture,  and  from  thenoe 

•nd  Others.  Continually  until  and  at  the  said  times  when,  &c.,  ruinous, 
prostrate,  and  in  great  decay,  and  in  bad  and  untenantable 
condition  for  want  of  needful  and  necessary  reparations, 
contrary  to  the  form  and  effect,  true  intent  and  meaning  of 
the  said  agreement ;  wherefore  the  defendants  entered  as  in 
the  said  plea  is  alleged  for  breach  of  the  said  condition,  and 
in  order  that  the  said  Randall  Ellis  Burroughes  might 
re-possess  and  enjoy  the  same  premises ;  and  this  the  defend- 
ants are  ready  to  verify,  &c. 

Demurrer  to  rejoinder  on  the  followii^  grounds.  That 
the  scdd  rejoinder  neither  traverses,  nor  confesses  and  avoids 
the  said  replication  of  the  plaintiff  to  which  it  is  pleaded; 
and  for  that  the  said  rejoinder  affords  no  answer  to  the  said 
replication,  in  this  that  it  sets  forth  an  agreement  by  and 
between  the  said  Charles  Leader,  his  executors,  adminis- 
trators, and  assigns,  and  the  said  Henry  Finnis,  his  executors, 
administrators,  and  assigns,  and  the  said  two  defendants  then 
endeavour  to  take  advantage  in  the  said  rejoinder  of  the  said 
agreement ;  whereas  it  appears  by  the  plea  of  the  said  two 
defendants  fourthly  above  pleaded,  that  the  said  Randall  Ellis 
Burroughes  was  not  an  assign  or  assignee  of  the  said  Charles 
Leader,  but  an  under  lessee ;  and  also  for  that  the  agreement 
set  forth  in  the  said  rejoinder  gives  only  to  the  said  Charles 
Leader,  his  executors,  administrators,  and  assigns,  an 
authority  to  re-enter.  And  whereas  the  said  two  defend- 
ants in  the  said  fourth  plea  allege  that  they  entered  in  right 
of  the  said  defendant,  Randall  Ellis  Burroughes,  and  in  the 
said  rejoinder  allege  that  they  entered  in  order  that  the 
said  defendant,  Randall  Ellis  Burroughes,  might  re-possess 
and  re-enjoy  the  premises  in  the  said  rejoinder  mentioned, 
and  for  that  the  said  two  defendants  do  not  shew  by  the 
said  rejoinder  any  authority  whatever  in  them,  or  in  either 
of  them,  to  enter  on  the  said  premises  in  the  said  rejoinder 
mentioned  for  breach  of  the  said  condition  therein  mentioned 
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or  Otherwise ;  and  for  that  no  aothority  or  power  is  shewn        1846. 
in  the  said  rejoinder  for  any  one  to  re-enter  on  the  said      wrTght 
premises^  except  by  the  enforcement  of  their  legal  remedy,  "- 

if  any,  by  ejectment;  and  also  that  it  is  not  shewn  in  or  by  and  Othen. 
the  said  rejoinder  that  the  said  premises  were  out  of  repair, 
inasmuch  as  it  is  therein  alleged  that  the  said  Charles 
Leader  and  the  plaintiff  suffered  the  same  premises  to 
be  out  of  repair,  but  it  is  not  shewn  or  alleged  that  the  said 
Heniy  Finnis  suffered  them  to  be  out  of  repair,  and  for 
anything  that  appears  in  the  said  rejoinder  the  said  Henry 
Finnis  may  have  put  and  kept  the  said  premises  in  repair 
and  tenantable  condition;  and  also  for  that  the  plaintiff 
cannot  take  any  material  issue  on  the  said  rejoinder,  or  on 
any  part  thereo£ 

PBorsony  in  support  of  the  demurrer.  The  principal 
question  sought  to  be  nused  by  this  demurrer  was,  whether 
the  defendant,  Burroughes,  was  an  assignee  within  the 
meaning  of  the  32  Hen.  8,  c.  34,  s.  1.  His  tide,  as  dis- 
closed on  the  face  of  the  pleadings,  shewed  him  to  be  a 
sub-lessee,  as  a  reversion  of  one  day  remained  in  Leader; 
consequently  he  could  not  be  considered  as  an  assignee 
in  the  legal  sense  of  that  term ;  if  he  was  not,  he  could  not 
take  advantage  of  a  breach  of  the  condition  contained  in  the 
instrument  of  demise.  In  the  case  of  covenants,  the  Court 
of  Common  Pleas  had  decided  in  WhiUon  v.  Peacock  (a), 
that  in  order  to  entitle  the  assignee  of  a  reversion  to  sue  the 
assignee  of  a  lessee,  he  ought  to  have  the  same  estate  as 
that  which  his  assignor  possessed.  On  the  same  principle 
it  was  decided  in  Holford  v.  Hatch  (ft),  that  a  landlord 
cannot  maintain  an  action  of  covenant  for  rent  against  an 
under  tenant  Bretoer  v.  Hill  (c),  and  Chawarth  v.  FkilUps  (<f), 
were  to  the  same  effect  It  was  laid  down  in  Co.  LitL  215  a,  5, 
*^  that  a  grantee  of  part  of  the  reversion  shall  not  take 

•^(a)  2  Bing.  N.  C.  411  j  S.  C.        (c)  2  Anstr.  413. 
2  Scott,  630.  if)  Moore,  876. 

Ab)  1  Doug.  183. 
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1846.       odyantage  of  the  condition ;  as  if  the  lease  be  of  three  acres, 
WwoHT      reserving  a  rent  upon  condition,   and  the   reversion  is 
'•  granted  of  two  acres,  the  rent  shall  be  apportioned  by  the 

and  Othen.  act  of  the  parties,  but  the  condition  is  destroyed,  for  that  it 
is  entire  and  against  common  right**  [Maule,  J. — The  doc- 
trine contended  for,  and  supposed  to  be  supported  by  the 
cases  cited,  can  hardly  be  sustained  in  its  generality  since 
the  decision  of  the  Court  in  Isherwood  v.  Oldknaw  (a). 
There,  it  was  held  that  a  remainder-man  was  an  assignee 
within  32  Hen.  8,  c.  34,  so  as  to  maintain  covenant  against 
a  lessee  for  rent  in  arrear  due  on  a  lease  granted  under  a 
power.]  Next,  by  the  mode  in  which  the  defendants  had 
gpven  colour,  it  appeared  that  the  plaintiff  had  a  good  title, 
and  consequently  that  the  defendants  had  no  defence  to 
the  action.  Here,  the  defendants  had  pleaded  in  the  usual 
manner,  giving  colour  by  a  charter  of  demise  for  life,  without 
alleging  livery  of  seisin.  By  the  law  as  it  stood  antecedent 
to  the  8  &  9  Vict  c.  106,  as  no  livery  of  seisin  was  alleged, 
that  vras  merely  colour;  LeyftdtB  ceue  (&);  Doc.  JPlac.  73. 
But  by  8  ft  9  Vict  c.  106,  s.  2,  it  was  provided,  ^'  that  after 
the  1st  day  of  October,  1845,  all  corporeal  tenements  and 
hereditaments  shall,  as  regards  the  conveyance  of  the  imme- 
diate freehold  thereof  be  deemed  to  lie  in  grant  as  well  as 
in  livery.**  Consequently,  the  charter  of  demise  allied  by 
the  defendants  gave  the  plaintiff  a  good  title.  It  was  stated 
in  Doc.  Plac.  73, ''  that  in  an  assize  it  is  no  plea  to  say  that 
J.  infeoffed  him,  and  that  the  plaintiff  claiming  by  colour  of 
an  infeofiment,  whereby  nothing  passed,  &c,  entered;  for 
the  law  intends  that  that  is  not  a  feoffment  without  lively." 
[MauUf  J. — It  is  not  stated  in  the  plea  that  a  charter  of 
demise  was  executed,  as  assumed  in  your  argument, 
**  but  a  certain  charter  of  demise  pretended  to  be  thereof 
made."  Consequently,  no  estate  is  alleged  to  have  passed 
by  that  instrument,  for  it  does  not  allege  the  making  of  a 
charter  at  all.]    Thirdly,  the  landlord  was  here  a11^;ed 

Aa)  3  M.  &  S.  382.  (ft)  10  Rep.  88. 
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to  hsve  entered  ^  et  annis.    That  impfied  a  feicible  entry,        1 846. 

but  the  case  cf  Newton  t.  HarUmd  (a)  was  an  authority  to      Weioht 

shew  that  where  a  tenant  remains  in  possession  after  the   „      '- 

expiration  of  his  term,  a  landlord  is  not  Justified  in  eiqpelling    and  Othen. 

him  by  farce,  in  order  to  regain  possession.  The  defendants, 

therefore,  were  not  justified  in  adopting  the  couise  here 

alleged.     {Cottaumt  J. — It  appears  firom  the  case  of  Harvey 

V.  Bridges  (&),  that  the  averment,  vi  et  armis,  in  a  dedaration 

of  trespass  is  a  mere  formal  allegation,  which  means  that 

the  defendants  entered  with  some  force  sufficient  to  enable 

them  to  obtain  possesedon.     Wilder  C.  J. — In  Taunton  ▼• 

Coetar  (c),  it  was  already  laid  down  that  if  a  tenant  holds 

over,  the  landlord  may  enter  peaceably  for  the  purpose 

of  taking  possession.]    Fourthly,  a  groiuid  of  demuner  was, 

that  the  plea  was  not  sustained  by  the  rejoinder,-  and  there* 

f<Nre  amounted  to  a  departure.    In  the  plea,  the  defendants 

claimed  title  under  the  lease  for  twenly-Kme  yean,  bat 

in  the  rejoinder  sought  to  excuse  the  trespass  in  respect  of 

a  condition  broken.    The  latter  pleading,  therefore,  could 

not  be  considered  as  supporting  the  former. 

DowUngy  Serjt,  contra.  It  appeared  by  the  pleadings 
that  the  state  of  the  tide  was,  that  Morton,  being  seised  in 
fee  on  the  6th  of  February,  1840,  granted  a  term  of  twenty- 
one  years  to  Leader.  On  the  19th  of  January,  1841, 
Leader  8ub<-demised  to  Finnis  for  three  years,  and  on  the 
11th  of  August,  1843,  Knnis  assigned  his  term  to  the 
plainti£  On  the  28rd  of  April,  1842,  Leader  demised  the 
residue  of  his  term  of  twenty-one  years,  wanting  one  day, 
to  Burroug^es.  The  first  question  was,  whether  this 
second  demise  by  Leader  operated  as  an  assignment  of  si 
part  of  his  reversion.  The  case  of  Smilh  v.  SUtphton  (d) 
shewed,  that  if  a  man  granted  a  lease  of  land  for  a 
certain  term,  and  during  the  continuance  of  that  lease 

^(a)  1  M.  &  G.  644 ;  S.  C.  I      14  M.  &  W.  437.    "^ 
Scott,  N.  R.  474.  X(e)  7  T.  R.  431. 

f^{b)  Ante,  vol.  3,  p.  55;  S.  C.         (d)  Plowd.  426,  33. 
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1846.       granted  a  longer  term  to  another,  and  the  second  leasee 
^^gg^      obtained  the  attornment  of  the  first  lessee,  that  operated 
9.  as  a  lease  or  grant  of  the  reversion.     The  case  of  Palmer 

and  Otben.  V.  ThoTpe  (a),  and  the  cases  collected  in  Bojc.  Abr.^  tit. 
**  Leases  and  Terms  far  Years^  (N.),  clearly  supported 
that  proposition.  The  next  question  was,  whether  a. 
grantee  for  a  term  of  the  reversion  was  an  assignee 
within  the  meaning  of  the  32  Hen.  8,  c.  34.  It  was  laid 
down  in  Co.  lAtL  215  a.,  4,  <^if  lessee  for  years  be,  &a, 
and  the  reversion  is  granted  for  years,  the  grantee  for 
years  shall  take  benefit  of  the  condition  in  respect  of  this 
word  ^executors'  in  the  act"  It  did  not  appear  in  that 
authority  what  was  the  extent  of  the  reversioner's  estate 
when  he  granted  a  lease  of  the  reversion,  nor  could  it  be 
material  whether  his  ulterior  reversion  was  in  fee  or  for  a 
day^  as  in  the  present  case.  [Maule,  J. — ^That  is  the  exact 
case  here.] 

Pearson  replied. 

WiLDB,  C.  J. — The  principal  question  seems  to  be,  whe- 
ther the  defendant,  Burroughes,  was  assignee  of  the  rever- 
sion expectant  upon  the  determination  of  the  plaintiflfs^  lease. 
Morton,  who  was  owner  of  the  fee,  had  granted  a  term  to 
Leader  for  twenty-one  years;  Leader  demised  to  Finnis 
for  three  years;  Finnis  assigned  to  the  plaintiff.  Leader 
then  demised  the  residue  of  the  term  of  twenty-one  years, 
wanting  one  day,  to  Burroughes,  one  of  the  defendants. 
He  thereby  became  entitled  to  the  whole  of  the  reversion 
of  the  twenty-one  years'  lease,  except  one  day.  That 
demise  by  Leader  to  Burroughes  was  a  sufficient  assignment 
of  the  reversion  within  the  meaning  of  32  Hen.  8,  c.  34. 
No  doubt  the  assignee  of  part  of  a  reversion  cannot  take 
advantage  of  covenants  broken ;  but  the  authorities  for  that 
proposition  apply  to  an  assignment  of  a  reversion  of  part  of 

•^  (a)  Cro.  Elis.  162. 
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the   property,  and  not  to  an  assignment  of  part  of  the        1846. 

reversion.   It  seems  to  me,  therefore,  that  upon  this  ground       wiiight 

the  demurrer  fails.     Next,  it  is  said,  that  the  defendant,    _      «'• 

Burroughes,  had  no  right  to  enter  forcibly  even  if  he  was     and  Others. 

entitled  to  the  possession,  and  that  the  allegation  ^^  vi  et 

armis"  shews  a  forcible  entry ;  but  those  words,  used  as  they 

are  in  this  declaration,  have  not  the  meaning  sought  to  be 

given  to  them ;  and  according  to  Taunton  v.  Castar  (a), 

which  has  been  followed  invariably  in  subsequent  cases,  a 

landlord  may  enter  peaceably  when  a  lease  is  determined. 

Then  the  objection  that  the  rejoinder  is  a  departure  from 

the  plea  entirely  fails,  as  the  rejoinder  is  in  maintenance  of 

the  plea.     There  must,  consequently,  be  judgment  for  the 

defendants. 

CoLTMAiv,  J. — The  doctrine  in  Co,  LdtL  215  a,  s.  4,  has 
never  been  doubted,  **  that  where  the  statute  speaks  of 
grantees  and  assignees  of  the  reversion ;  an  assignee  of  part 
of  the  estate  of  reversion  may  take  advantage  of  the  con- 
dition." I  also  think  that  judgment  must  be  given  for  the 
defendants. 

Mauls,  J. — The  principal  question  is  decided  in  Matures 
V.  fVestwood  (b),  Chaworth  v.  PhiJUps  (c),  and  Co.  LUt. 
215  a.  Even  without  those  authorities  the  meaning  and 
intention  of  the  statute  of  Hen.  8  are  quite  clear  and  un- 
ambiguous, and  shew,  that  the  Legislature  intended  that 
the  remedy  should  subsist  in  the  assignee  of  the  reversioner. 
If  there  had  been  no  decision  on  the  statute,  the  point  would 
scarcely  have  admitted  of  doubt ;  but  as  there  is  a  long  train 
of  authorities  also,  the  case  is  too  plain  for  argument 

Williams,  J.,  concurred. 

Judgment  for  the  Defendants. 

(a)  7  T.  R,  431.  (c)  Moore,  876. 

/(*)  Cro.  Eli«.  699,  617.  -^ 

VOL.  rv.  GO  D.    &   L. 
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E^ILBBOW  V.  PiLBROW's  AtKOBPHERIC   RAILWAY  AND 

/C-3  <2J^,  7*^^'  Canal  Propulsion  Cobcpant. 

ram^u         TaLFOURD,  Serjt,  shewed  cause  against  a  rule  nisi 

describiiig  a      obtained  by  Channell.  Sent,  for  setting  aside  the  writ  of 
companvai  "^     ,  /,  .         ?  i. 

now  or  late      summons,  and  copy,  and  the  service  thereot,  or  some  or 
SS^SSf  in*      ^^^  ^^  them,  with  costs.   The  present  was  an  action  brought 
SStTn  ^  h™   *^°st  the  above  company  to  recover  compensation  pursuant 
city  of  London,  to  agreement  for  the  use  of  the  plaintifTs  patent    The 
and  seirice'     Company,  it  appeared,  obtained  on  the  31st  of  May,  1846, 
u^^^'m     ^  certificate  of  complete  registration,  pursuant  to  the  7  &  8 
Ae«)unty  of    Vict.  c.  110,  s.  9.     By  the  register,  the  place  of  business  of 
isirrogula^.       the  company  was  "No.  6,  King  William  Street,  in  the 
city  of  London."    The  date  of  the  contract  with  the  plain- 
tiff, which  was  under  the  common  seal  of  the  company, 
was  the   11th  of   June.     Subsequently,  the  speculation 
appearing  likely  to  fail,  it  was  abandoned,  the  office  in 
King  William  Street  given  up,  and  the  secretary  as  well  as 
the  clerks  discharged    A  Mr.  J.  F.  Lambert  had,  through- 
out the  continuance  of  the  speculation,  acted  as  a  director, 
and  was  one  of  those  who  had  joined  in  causing  the  common 
seal  to  be  put  to  the  contract   with  the  plaintiff.    The 
plaintiff  being  desirous  of  procuring  the  liquidation  of  his 
claim,  sued  out  a  writ,  directed  to  "  Pilbrow*s  Atmospheric 
Railway  and  Canal  Propulsion   Company,  now  or  late 
carrying  on  business  in  ELing  William  Street,  in  the  city  of 
London."    Inquiries  were  made  at  that  address,  but  the 
only  information  to  be  procured  there  was,  that  the  offices 
were  given  up.     Application  was  then  made  to  Messrs. 
White  &  Borrett,  the  solicitors  of  the  company,  to  accept 
service  of  process;  but  this  they  declined  to  do.     The 
only  directors  of  the  company  (which  was  still  undissolved) 
who  remained  in   England,  were  Mr.  Lambert  and  two 
others.     The  writ,  as  above  directed,  was  then  served  on 
Mr.   Lambert  at  New  Lodge,  near  Bamet,  Middlesex, 
where  he  resided.     That  place  was  situated  more  than  two 


Railway  Co. 
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hnndred  yards  from  the  boandary  of  the  city  of  London.        1^^^- 

Hie  objection  to  the  procem  was,  that  it  described  the      pilbrow  i 

company  with  no  suflBcient  certainty,  and  to  the  service,     p    ^^.^  j 

that  it  was  effected  more  than  the  statutory  distance  of  two  Atmospheric  | 

hundred  yards  from  the  boundary  of  the  county  in  which 

the  company  was  described  as  situated   Previous  to  meeting 

these  objections  it  was  to  be  observed,  that  Mr.  Lambert 

was  not  a  person  named  in  the  writ,  and,  therefore,  it  was 

difficult  to  see  how  he  was  in  a  situation  to  take  the  first 

objection.    With  respect,  however,  to  that  objection,  all 

had  been  done  in  describing  the  place  of  the  residence  of 

the  company  which,  from  the  nature  of  the  company,  and 

the  circumstances  under  which  it  at  present  existed,  could 

be  done.    In  JERU  v.  Harvey  (a),  it  had  been  held  sufficient 

to  describe  a  defendant  in  a  writ  of  capias,  as  ^'  late  of 

Devonshire  Terrace,  New  Road;"  and  in  fFdsh  v.  Lang-' 

ford  (b),  as  ^*  Captain  Langford,  of  the  Honorable  East 

Lidia  Company's  ship  the  Kelly   Castle,  and  now  most 

likely  to  be  found  at  the  East  India  House,  in  the  city  of 

London*"  All  that  the  Uniformity  of  Process  Act,  2  Wm.  4, 

c.  39,  required  was,  that  the  best  description  in  the  plain* 

tiff's  power  should  be  given  of  the  defendant's  place  of 

abode,  or  even  his  supposed  place  of  abode.     Then  with 

respect  to  the  place  of  service.  '  It  could  not  be  said  that 

the  Legislature  intended  the  provision  of  the  firet  section  of 

the  act  should  apply  to  the  case  of  a  corporation,  where  the 

place  wherein  the  buaness  of  the  corporation  is  carried  on 

is  in  one  county,  but  every  member  of  it  may  be  resident 

in  another.     [WUde^  C.  J. — If  no  one  can  be  found  at  the 

place  where  the  business  of  the  company  is  transacted,  on 

whom  the  process  can  be  served,  a  distringas  might  be 

obtained.]    It  would  be  impossible  to  make  the  usual 

affidavit,  in  that  case,  that  the  company  was  keeping  out  of 

the  way  to  avoid  being  served.     [Coftmon,  J.^ — It  does  not 

appear  that  there  is  anything  inconsistent  in  applying  for 

(a)  4  Dowl.  163 ;  S.  C.  2  C,  M.  k  R.  307. 
(6)  2D0WI.  498. 

G  o  2 
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1846.       a  distringas  in  suck  a  case,  as  the  statute  only  requires  it  to 

^^P^^^^^    be  shewn  that  the  defendant  has  not  ^^  appeared  to  the 

9'  action,  and  cannot  be  compelled  so  to  do  without  some 

PlLBROW'8  ^  .  «n        n^i  •   •  i  •  i  • 

ATM08PHEEIC  morc  eflicacious  process.  J  The  provisions  on  this  subject 
AiLWAY  o.  ^igiy^iy  apply  to  the  case  of  individuals,  and  not  of  a  corpo- 
ration. It  was  true  that  in  Evant  v.  The  Dublin  and 
Drpgheda  Railway  Company  (a),  the  Court  of  Exchequer 
held  the  service  of  a  writ  of  summons  on  a  director  of  the 
company  in  this  country  bad,  the  o£Sce  being  in  Dublin ; 
but  then  a  particular  mode  of  service  was  provided  by  the 
act  incorporating  the  company,  and  the  company  itself  was 
not  amenable  to  the  jurisdiction  of  the  Coitft  in  England. 
That  case  was,  consequently,  no  authority  in  support  of  the 
present  rule. 

Channett,  Seijt,  (with  whom  was  BooSt)  contra.  Rrst, 
then  Mr.  Lambert  having  been  served  with  the  writ  of 
summons  in  the  present  case  might  appear  to  object  to  the 
informality  of  the  writ  That  was  decided  in  the  case  of 
Stevenson  v.  TTiome  {b).  Secondly,  with  regard  to  the 
objection  that  the  residence  of  the  company  had  not  been 
properly  described  in  the  writ  If  the  party  filling  up  the 
writ  was  not  aware  of  the  present  place  of  dxxie,  he  might 
describe  the  defendant  as*  of  his  last  known  place  of  abode, 
as  was  decided  to  be  the  proper  course  in  Norman  v. 
fFinter  (c).  Thirdly,  as  to  the  service  itsel£  To  that,  there 
were  two  objections:  first,  that  it  was  on  an  individual, 
which  could  not  be  the  proper  mode  of  service  on  a  corpo- 
ration; and  secondly,  it  was  served  in  a  county  difierent 
from  that  in  which  the  party  described  as  the  defendant  in 
the  suit  was  described  as  resident  The  words  of  the 
statute  expressly  required  the  service  to  be  in  the  county 
in  which  the  defendant  was  described  as  resident.  If  it 
was  intended  to  treat  Mr.  Lambert  as  the  representative  of 

^  (a)  Ante,  vol.  2,  p.  866  5  S.  C.      13  M.  &  W.  149. 

14  M.  &  W.  142,  /  */"(€)  7  Dowl.  304 ;  S.  C.  5  Bing. 

yib)  Ante,  yol.  2,  p.  230;  S.  C.      N.  C,  279  {  7  Scott,  261. 
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the  company^  the  residence  should  have  been  described  as  at        ^^^^• 
Barnet,  in  the  county  of  Middlesex.  No  doubt,  there  might      pilbrow 
be  a  difficulty  in  effecting  a  valid  service  on  the  company     pjlbroWb 
for  the  purposes  of  this  action,  but  it  was  by  no  means  in-  Atmospheric 
cumbent  on  Mr.  Lambert  to  remove  that  difficulty.    It  was 
sufficient,  for  the  purposes  of  this  motion,  to  shew  that  a 
proper  service  had  not  been  effected  on  Mr.  Lambert 

Wilde,  C.  J. — Considerable  embarrassment  may  arise 
in  serving  a  body  like  that  mentioned  in  this  writ,  in  con- 
sequence of  the  imperfect  provision  made  for  effecting  a 
service  of  process  upon  it  There  are  two  questions  for  the 
decision  of  the  Court  in  the  present  case :  first,  whether 
the  description  of  the  defendant's  residence  in  this  writ  is 
sufficient;  secondly,  whether  the  service  effected  has  been 
that  required  by  the  statute.  The  description  in  the  writ 
is,  '^now  or  late  carrying  on  business  in  King  William 
Street,  in  the  city  of  London."*  This  is  an  ambiguous 
description,  and  it  is  quite  oondstent  with  it,  that  the 
plaintiff  knew  the  real  address  of  the  defendant  Had 
the  plaintiff  intended  to  treat  Bamet  as  the  real  one,  he 
should  have  stated  so  positively  in  this  process.  This 
ambiguity  in  the  description  renders  it  bad.  Next  as  to 
the  service  of  the  vnit.  The  first  section  of  the  Uniformity 
of  Process  Act  requires  the  service  to  be  effected  in  the 
county  described  in  the  writ  as  the  defendant's  plaee  of 
residence.  A  service  in  any  other  county,  therefore,  is  in 
contravention  of  the  statutory  provision,  and  consequently 
will  not  suffice.  Both  objections,  it  appears  to  me,  must 
prevail  It  is  not  because  the  Court  cannot  expressly 
point  out  what  is  the  proper  course  to  be  pursued  in  such 
a  case,  that  therefore  what  is  clearly  irregular  can  be 
sanctioned. 

CoLTMAN,  J. — ^It  is  necessary  that  the  writ  should  state 
the  defendant's  present  real  or  supposed  residence.  This 
does  neither ;  but  leaves  it  entirely  ambiguous  where  it  is. 
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1846.        It  howerer  describes  him  as  resident  in  the  dty  of  Lond<Hiy 

yoMow      ^^^'  therefore,  a  service  in  Middlesex  is  clearly  irregular, 

V*    ^      as  being  directly  contrary  to  the  provisions  of  the  Uniformity 

Atmospheric   of  Process  Act 
Railway  Co. 

Maule,  J.,  and  Willtamb,  J.»  ooncurred, 

Bnle  absolute. 


i/c-  3^C/^'l<fi^'  White  r.  Feltham. 

The  rule,  Reg.   C/ ARRINOT ON  shevfed  cause  airainst  a  rule  nisi  ob- 

Gen     MX 

3  Wm.  4,'r.  15,  tained  by  BoB  for  setting  aside  the  declaration  in  this  case, 

me^<»menSof  ^^^  ^^^^  ^^  *^®  ground  that  its  commencement  was  not 

declarations  in  accordance  with  the  forms  given  by  Reg.  Gen.,  M.  T., 

and  therefore  3  Wm.  4,  n  15.     By  that  rule  the  forms  of  commence- 

not^disdMdnff  i^^^^ts  of  declarations  to  be  adopted  since  the  passing  of  the 

whether  the  Unif<Mrmity  of  Process  Act  were  fidven.     Where  the  action 

plaintiff  pro-  "^  °^ 

ceeds  in  had  been  commenced  by  writ  of  summons,  the  form  was : — 

attorne^is^  "  (Venue.)   A.  B.,  by  E.  F.,  hb  attorney,  (or  in  his  own 

Aln^fppuilation  P'^P®^  petBon,)  complains,"  &c.     It  would  be  observed, 

to  set  It  aside  that  the  form  disclosed  whether  the  plainti£F  sued  in  person 

should  be  ,  _      _  *^ .  '^  „ 

made  at  Cham,  or  by  attorney.  In  the  present  case  the  commencement  of 
to 'the  Court  ^®  declaration  was  in  this  form: — ^^  London,  to  wit 
^me^'"^*""  William  White,  carrying  on  business  under  the  name  or 
style  of  William  Turner  &  Co.,  complains  of  William 
Feltham,  who  has  been  summoned  to  answer  the  said 
William  White."  It  did  not,  therefore,  appear  whether 
the  plaintiff  sued  in  person  or  by  attorney.  It  was  how- 
ever sworn,  that  the  writ  of  summons  was  indorsed  with 
the  name  of  an  attorney  along  with  his  name  and  address ; 
that  the  defendant  not  having  appeared,  an  appearance 
was  entered  for  him,  and  the  declaration  being  filed,  a 
notice,  in  the  attorney's  name,  of  the  filing  was  served  on 
the  defendant.  These  fiM^ts,  it  was  submitted,  shewed  that 
the  object,  which  the  Courts  had  in  framing  the  rule,  namely, 
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to  enable  the  defendant  to  know  to  whom  he  was  to  deliver  1846. 
his  plea,  was  here  efiected.  The  process  and  the  notice  of  ^^^itk 
declaration  sufficiently  informed  him  of  that   The  language  ^' 

of  the  rule  could  only  be  considered  as  directory,  and  not 
compulsory.  If,  however,  the  Court  should  be  of  opinion 
that  the  rule  was  compulsory,  it  might  be  a  question  whether 
the  proper  course  for  the  defendant  to  adopt  was  not  to 
demur;  but  since  the  case  of  Marshall  v.  Thonuu  (a),  the 
defect  could  not  be  treated  as  a  ground  of  demurrer,  it 
having  been  there  decided,  that  the  defect  only  amounted 
to  an  irregularity.  Supposing  it  then  to  be  an  irregularity, 
the  objection  might  properly  have  been  rendered  available 
at  Chambers,  without  incurring  the  expense  of  applying  to 
the  Court  In  Ward  v.  Graystock  (b\  where  an  application 
was  made  to  strike  out  counts,  the  Court  of  Exchequer 
decided,  that  such  applications  should  be  made  in  the  first 
instance  at  Chambers,  and  then,  in  case  of  any  doubt,  a 
reference  might  be  made  to  the  Court  I£  the  rule  was 
made  absolute,  it  must  be  without  costs. 

Ball,  in  support  of  the  rule,  contended  that  the  words  of 
the  rule  of  Court  were  compulsory,  and,  consequendy, 
that  the  declaration  was  irregular;  Thcmpsan  v.  Dicas  {c) ; 
Dod  V.  Grant  (d).  The  question  then  was,  whether  the 
defendant  was  right  in  coming  to  the  Court  instead  of 
applying  at  Chambers.  The  Judges  would  not  hear  counsel 
in  Term  time  at  Chambers;  but  as  the  point  was  a  novel 
one,  it  was  important  to  have  the  assistance  of  counsel 
The  case  of  fVard  v.  Grajfttoek  was  not  in  point  as  to  this 
question,  because  that  was  an  application  to  strike  out 
counts.  By  the  express  language  of  the  rule  of  Court, 
Reg.  Gen.,  H.  T.,  4  Wm.  4,  r.  6,  (Pleading  Rules),  the 
application  for  such  a  purpose  must  be  made  ^'to  a  Judge." 

yXa^  2  Dowl.  208 ;  S.  C.  3  M.  M.  768. 

&  Scott,  98.  ((0  4  A.  &  £.  485  $   S.  C.  6 

{h)  4  Dowl.  717.  N.  &  M.  70. 
^{fi)  2  Dowl.  93  ;  S.  C.  1  Cr.  & 
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Wilde,  C.  J. — The  language  of  the  rule  is  clear  and 
express.  The  defendant  was  entitled  to  know  whether  the 
plaintiff  was  proceeding  in  person  or  by  attorney,  and 
consequently  to  whom  he  was  to  deliver  his  pleas.  The 
declaration  is  therefore  irregular,  and  must  be  set  aside ; 
but  it  was  unnecessary  to  incur  the  expense  of  applying  to 
the  Court  for  that  purpose,  as  a  Judge  at  Chambers  might 
well  have  disposed  of  the  question.  The  rule  must  be 
absolute,  but  without  costs. 

CoLTHAN,  J.,  Maulb,  J.,  and  Williams,  J.,  concurred. 

Rule  absolute,  without  costs. 


x/^.   J-C/S'-  ^/v^^-  Maunder  r.  CoLi^TT. 

Where  a  JT  ASHLEY  shewed  cause  against  a  rule  nisi,  obtained  by 

obuiM^li  DowUng^  Seijt,  for  setting  aside  the  demurrer  and  plea 
order  for  par-    delivered  in  this  case.     It  was  an  action  of  debt,  and  the 

ticulan  with 

asta^ofpro-  declaration  contmned  counts,  on  a  bill  of  exchange,  for 
may*^ve  *  money  lent,  and  for  money  due  on  an  account  stated.  The 
abliJdonbg  plaintiff  declared  on  the  26th  of  October,  and  the  defendant 
the  order  ior  took  out  a  summons  for  particulars  of  the  plaintiff's  demand 
and  dcma/or  under  the  second  and  third  counts.  A  Judge's  order  was 
Seclariuion!  accordingly  made,  containing  the  usual  term,  *^  and  that  in 
without  getting  ^^  meantime  all  further  proceedings  in  this  cause  be  stayed." 
order  re-  The  defendant  served  this  order,  but  no  particulars  were 

delivered.  On  the  7th  of  the  following  November,  the 
defendant  served  a  notice  on  the  plaintiff,  abandoning  the 
order  for  particulars,  uid  at  the  same  time  delivered  a 
demurrer  to  the  first  count,  and  pleas  to  the  second  and 
third.  The  present  rule  was  then  obtained  to  set  aside  the 
demurrer  and  plea,  on  the  ground  that  their  delivery  was  a 
violation  of  the  Judge's  order  directing  a  stay  of  pro- 
ceedings.  Pashley  contended  that  as  the  stay  of  proceedings 
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was  a  term  introduced  for  the  benefit  of  the  defendant,  he 
was  entided,  if  he  thought  proper,  to  abandon  it  K  he 
could  not,  it  would  be  a  violation  of  the  rule  quigque  renun" 
dare  potest  juri  pro  se  mtroducto.  The  defendant,  no  doubt, 
could  not  be  permitted  to  avail  himself  of  the  stay  of  pro- 
ceedings to  the  injury  of  the  plaintiff,  as  by  signing  a 
judgment  of  non  pros,  as  in  the  case  oi Burgess  v.  Swayne  (a), 
and  Sutton  v.  Clark  (b);  but  where  he  diought  proper  to 
abandon  the  term  which  was  a  restriction  on  the  plaintiff, 
he  was  clearly  entitled  so  to  do.  The  case  of  fFichens  v. 
Cox  (c)  might,  perhaps,  appear  inconsistent  with  this  view, 
but  that  was  distingubhable  from  the  present,  as  there,  the 
defendant  delivered  his  demand  of  a  declaration  before  he 
gave  notice  of  abandoning  his  order  for  particulars.  It  was 
not,  therefore,  necessary  to  consider  whether,  if  all  the  facts 
of  that  case  were  again  to  be  examined,  that  decision  would 
be  sustainable,  because  the  facts  were  distinguishable. 
[Mauley  J. — A  distinction  might  exist  possibly  if  the  order 
for  particulars  was  made  on  payment  of  costs  by  the 
defendant] 

DowKnff,  Serjt,  contra.  The  decision  of  the  Court  of 
Exchequer,  in  Wichens  v.  Cox,  was  a  clear  authority  in 
favour  of  the  plaintiff  in  this  case.  The  defendant  obtained 
an  order  for  particulars  in  the  usual  form,  but  before  any  were 
delivered,  he  served  a  demand  of  declaration,  at  the  bottom 
of  which  he  gave  notice,  that  he  had  abandoned  his  order 
for  particulars.  The  plaintiff  not  declaring  in  due  time, 
the  defendant  signed  judgment  of  non-pros.  The  Court 
afterwards  set  aside  that  judgment,  on  the  ground  that  the 
defendant  should  have  got  rid  of  the  Judge's  order  for  par- 
ticulars before  he  served  the  demand  of  declaration.  There, 
Pariey  B.,  said,  **  This  is  an  order  which  is  absolute  at  the 
time,  for  a  stay  of  proceedings,  and  the  question  b  whether 

/(i)  7  B.  &  C.  486.  Ac)  4  M.  &  W.  67 ;  S.  C.  6 

yfjf)  8  Bing.  166 ;  S.  C.  1  M.      Dowl.  693. 
&  Scott,  271 ;  1  Dowl.  269. 
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1846.  it  can  be  got  rid  of  without  an  inatrament  of  equal  force 
^JJJJJJ^  and  authority." — **  The  defendant  might  get  rid  of  the  order 
by  obtaining  a  sumnions  and  a  Judge's  order." — **  This  was 
clearly  irregular.  The  order  for  particulars  should  have 
been  disposed  of  before  the  demand  of  declaration  was 
giyen."  It  was  diflScult  to  distinguish  that  case  from  the 
present  IMauk,  J. — It  seems  to  me  that  the  meaning  of  the 
order  is,  that  the  plaintiff  shall  not  compel  the  defendant  to 
go  on,  but  the  defendant  may  do  so  if  he  chooses.] 

WiLDB,  C.  J. — The  order  merely  means  that  the  plaintiff 
shall  be  delayed  in  his  proceedings  until  he  delivers  the 
particulars  required,  but  not  to  impose  any  restraint  upon 
the  defendant.  Where  an  application  is  made  by  a  defend- 
ant to  stay  the  proceedings  of  a  plaintiff  until  the  former 
has  given  security  for  costs,  it  would  be  absurd  to  contend 
that  he  could  not  abandon  his  order  and  proceed,  if  he 
thought  proper.  I  think  the  present  rule  must  be  discharged 
with  costs. 

CoLTMAN,  J.^  Maule,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged,  with  costs. 


yc-  3.  a/3^p^j/.  Bradley  r.  Gray. 

tn  debt  on  a  mE ARSON  moved  for  judgment  upon  an  issue  of  nul 

l^^iurmtioii^  ^  ^^^^  record.    It  was  an  action  of  debt,  founded  upon  a 

^btSied^M"  judgment   The  declaration  stated  that  the  plaintiff  on,  &a, 

the  Court  of  in  the  Court  of  our  Lady  the  Queen,  of  her  Bench  here  at 

C^een,  of  her  Westminster,  in  the  county  of  Middlesex,  by  the  considera- 

Bench  here  at 

Westminster, 

in  the  ooanty  of  Middlesex."   Plea,  that  there  is  not  any  record  of  the  said  supposed  recovery 

remainin|^  in  the  said  Court  of  our  Ladv  the  Queen,  before  the  Queen  herself  at  Westminster 

(named  in  the  declaration  the  Court  of  our  Lady  the  Queen,  of  her  Bench  at  Westminster), 


of  a  judgment  of  the  Court  of  Common  Pleas. 
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tion  and  judgment  of  the  said  (3oart,  recovered  against  the  IS46. 
defendant,  as  well  a  oertwi  debt  of  IBL,  as  also  8/.  18«.» 
which  in  and  by  the  said  Court  of  onr  said  Lady  the  Queen 
of  the  Bench,  were  then  adjudged  to  the  plainti£F  fi>r  his 
damages  which  he  had  sustained,  as  well  by  reason  of  the 
detention  of  the  said  debt  as  for  his  costs  and  charges,  &c. 

Plea.  That  there  is  not  any  record  of  the  said  supposed 
recovery  remaining  in  the  said  Court  of  our  Lady  the 
Queen,  before  the  Queen  herself  at  Westminster  (named  in 
the  declaration  the  Court  of  our  Lady  the  Queen  of  her 
Bench  at  Westminster),  in  manner  and  form  as  in  the 
declaration  alleged. 

Replication.  That  there  is  such  a  record  of  the  said 
recovery  remaining  in  the  said  Court  of  our  Lady  the 
Queen  of  her  Bench  here,  in  manner  and  form  as  the 
plaintiff  hath  in  the  said  declaration  above  alleged. 

A  judgment  of  this  Court  for  the  alleged  amount,  and 
in  the  usual  form,  was  produced. 

Lushf  for  the  defendant,  contended  that  the  record  pro- 
duced did  not  sustain  the  allegations  in  the  declaration. 
The  judgment  alleged  in  the  declaration  was  properly 
a  judgment  of  the  Court  of  Queen's  Bench.  The  defendant 
so  treated  it  in  his  plea,  and  so  specificaUy  described  it. 
The  plaintiff  had  made  no  objection  to  that  mode  of  treating 
it  by  the  defendant,  but  had  joined  issue  in  the  form  ten- 
dered by  the  plea.  That  was  an  issue  as  to  the  existence 
of  a  record  of  the  Court  of  Queen's  Bench,  in  which  the 
plaintiff  had  recovered  judgment  The  record  now  pro- 
duced was  a  record  of  the  Court  of  Common  Pleas.  There 
was  consequently  a  fittal  variance  between  the  allegation 
and  the  proo£  On  the  other  hand,  it  was  not  competent 
for  the  plaintiff  now  to  object  to  the  plea  as  being  no 
answer  to  the  declaration,  as  then  it  would  appear  that  no 
proper  issue  had  been  joined,  and  consequently  he  was  not 
in  a  Situation  to  pray  for  the  judgment  of  the  Court 
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Pearson  for  the  plaintiff.  The  mode  in  which  the  judg- 
ment was  described  in  the  declaration  shewed  it  to  be 
a  judgment  of  the  Court  of  Common  Pleas.  That  was  the 
style  of  the  Court  according  to  the  ordinary  practice.  It 
could  in  no  way  be  considered  as  describing  a  judgment  of 
the  Court  of  Queen's  BencL  That  necessarily  required 
that  the  judgment  should  be  alleged  to  have  been  obtained 
before  the  Queen  heiself  If,  however,  the  Court  should 
be  of  opinion  that  there  was  a  variance,  it  was  competent 
for  the  Court  to  amend  it  according  to  the  intimation  of 
opinion  of  Jldersan,  B.,  in  Hophns  v.  Francis  (a).  There, 
his  Lordship  said,  on  a  similar  question  to  that  which  arose 
in  the  present  case,  **  even  if  there  had  been  a  variance, 
we  could  have  amended  it  under  the  9  Geo.  4,  c.  IS.'' 
Next,  with  respect  to  the  issue  raised  by  the  plea.  The 
plea  must  be  construed  as  denying  the  record  as  all^^ed  in 
the  declaration,  and  as  the  declaration  formally,  or  at  least 
substantially,  set  out  a  judgment  of  the  Common  Pleas,  the 
issue  must  be  treated  as  joined  on  the  esastence  of  a  judg- 
ment in  the  latter  Court 

Wilde,  C.  J. — The  allegation  in  the  declaration  appears 
to  me  to  be  a  su£Bcient  description  of  a  record  of  this 
Court,  and  not  of  the  Court  of  Queen's  Bench,  which 
IS  always  stated  to  be  held  before  the  Queen  hersel£  The 
defendant  says,  that  there  is  not  any  record  of  the  said  sup- 
posed recovery  remaining  in  the  said  Court  of  our  Lady  the 
Queen,  before  the  Queen  herself  at  Westminster.  That  is, 
he  chooses  to  give  a  name  which  does  not  correspond  with 
that  given  in  the  declaration ;  but  from  using  the  words, 
*'  said  Court,"  it  is  evident  he  means  to  refer  to  the  Court 
already  mentioned  by  the  plaintiff;  that  further  appears  by 
the  allegation  in  the  plea  ^*  (named  in  the  declaration,  the 
Courtof  our  Lady  the  Queen,  of  her  Bench  at  Westminster,) 

Aa)  Ante,  voL  2,  p.  664 ;  S.  C.  13  M.  &  W.  668.  ^ 
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in  manner  and  form  as  in  the  declaration  alleged."    In  the        1846. 
present  state  of  the  record,  the  plea  must  be  read  in  such  a     bradlby 
way  as,  if  possible,  to  constitute  it  an  answer  to  the  decla-  «• 

ration,  and,  therefore,  I  think  it  may  well  be  treated  as 
a  denial  of  any  judgment  of  the  Court  alleged  by  the 
plaintiff,  which  is  of  this  Court  If  it  had  been  a  simple 
denial  that  there  was  any  recordof  the  judgment  remaining 
in  the  said  Court,  modo  et  formd,  as  in  the  declaration 
alleged,  there  can  be  no  doubt  that  it  would  haye  been 
a  perfectly  good  traverse,  and  I  do  not  see  that  it  alters  the 
sense  by  giving  the  Court  a  different  name  when  it  con- 
cludes with  the  words  ^*  in  manner  and  form,"  as  in  the 
declaration  alleged.  The  replication  then  re-asserts  that 
there  is  such  a  record  as  the  plaintiff  hath  in  the  said  decla- 
ration above  alleged,  and  to  this  averment,  the  defendant  has 
not  objected.  It,  therefore,  appears  to  me,  that  a  sufficient 
issue  is  presented,  and  that  the  plaintiff  has  sustained  his 
declaration  and  replication. 

CoLTMAN,  J. — I  coincide  in  the  view  presented  by  my 
Lord,  but  there  is  another  view  which  also  satisfies  me  that 
the  plaintiff  is  entitled  to  our  judgment  The  declaration 
sufficiently  describes  a  record  of  this  Court.  If,  then,  the 
plea  does  not  deny,  it  confesses  the  declaration,  and 
alleges  that  there  is  no  such  record  in  the  Court  of 
Queen's  BencL  No  answer  whatever,  then,  is  given  to 
the  declaration.  On  the  whole  record,  then,  the  plaintiff 
is  entitled  to  succeed. 

Maule,  J.— In  a  case  of  this  nature,  one  question  of 
fiict  and  one  of  law  arise.  The  first  is  as  to  the  existence 
of  the  record ;  and  the  other,  what  should  be  the  judgment 
On  this  record,  the  replication  alleges  that  there  is  a  record 
of  this  Court,  as  set  forth  in  the  declaration.  Then  I  think 
the  description  of  the  Court  of  our  Lady  the  Queen,  of  her 
Bench  at  -Westminster,  is  a  sufficient  description  of  this 
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Bradley 
Gray. 


Coart,  and,  consequently,  the  qasstion  of  fact  which  we 
have  to  tiy  we  must  find  in  &Tour  of  the-  plaintiff.  With 
respect  to  the  plea,  it  seems  to  me  that  it  must  be  read  in 
the  sense  of  a  denial  of  the  existence  of  such  a  record,  and 
that  the  part  of  it  which  speaks  of  the  Court  of  Queen's 
Bench  must  be  r^arded  as  an  impertinent  commentary,  or 
an  erroneous  description  of  what  was  otherwise  sufficiently 
ascertained.  There  is  a  perfectly  good  travene  without 
it  I  think,  therefore,  that  the  plaintiff  is  entitled  to  our 
judgment 


WiLLiAHs,  J. — ^I  am  of  the  same  opinion. 

Judgment  for  the  Plaintiff. 


tfC  3.0/3. 7^T' 


HiNTON  V.  AOBAXAN. 


W1l6f#  tll0f0 


llMttiwell 
■t  inlaw  on 
theauiie 
record,  ind 
the  defendant 
hat  olitained 
Judgment  oa 
demnfrer  to 
pleaigoinff 
to  the  whole 


±ALFOURDf  Serjt,  (with  whom  was  Jones),  shewed 

cause  against  a  rule  nisi  obtained  by  Manning,  Seijt,  which 

called  upon  the  defendant  to  shew  cause  why  he  should 

not  enter  up  judgment  of  nil  capiat  per  breve,  or  why  in 

de&ult  thereof  the  plaintiff  should  not  be  at  liberty  to  enter 

it  up  for  him.     It  was  an  action  of  debt  on  a  bond  given 

pursuant  to  the  1  &  2  Vict  c.  110,  s.  8.     Eight  pleas  were 

cause  of  action,  pleaded  by  the  defendant    Issue  was  joined  on  the  first 
but  the  iaraei      ^  ^  ^ 

and  third,  and  the  plaintiff  demurred  to  the  remaining  six. 

To  four  of  them,  the  demurrers  were  held  good,  but  the 

defendant  obtained  judgment  on  the  two  others,  each  of 

which  went  to  the  whole  cause  of  action.     The  defendant 

signed  judgment  on  the  pleas  which  were  held  good;  but 

the  issues  in  &ct  remained  untried.     The  present  rule  was 

then  obtained  by  the  plaintiff,  in  order  that  he  might  be 

in  a  situation  to  bring  a  writ  of  error,  without  trying  the 
plaintiff  may 
Dring  a  writ 
of  emr  without  trying  the  mnm  in  fact 


in  fact  remain 
untried,  the 
Court  will  not 
compel  the 
defendant  to 
enternpa 
judgment  of 
nil  capiat  per 
brefe  before 
the  trial  of 
the  iamiesin 
lact,  in  order 
that  the 
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isBDes  in  fiict  It  mm  sabmitted  that  the  pkintiff  could  not  1 840. 
succeed  m  this  application^  for  if  the  writ  of  error  was  hinton 
brought  while  the  record  was  in  such  an  imperfect  state,      .    c- 

A.CRAMAN 

the  Court  above  would  quash  the  writ,  as  was  done  by  the 
Court  of  Exchequer  Chamber  in  Toltcn  ▼.  Kcofe  (a),  where 
the  record  was  removed,  before  the  issues  in  (act  were 
disposed  of.  Then  if  it  was  sought  to  strike  out  the  issues 
in  fact,  that  could  not  be  done  without  the  consent  of  the 
defendant ;  Garden  v.  7Ae  General  Cemetery  Company  (b). 
The  case  was  analogous  to  those  in  which  issues  were  raised 
on  pleas  going  to  the  whole  action,  and  some  of  them  were 
found  in  favour  of  the  defendant,  still  the  plaintiff  had  a 
right  to  have  all  the  others  tried.  So  here,  the  defendant 
had  a  right  to  have. the  issues  in  fact  disposed  of,  notwith- 
standing he  had  succeeded  on  pleas  which  professed  to 
answer  the  action;  Tinkler  v.  Rowland {c). 

Manning^  Serjt.|  contri.  There  was  nothing  unreason- 
able in  the  present  application,  as  the  plaintiff  only  required 
the  defendant  to  do  that  to  which  he  was  entitled^  and  in 
default  of  his  so  doing  to  be  permitted  to  do  it  for  him,  in 
order  to  avoid  the  useless  delay  and  expense  of  trying 
issues  in  fiict.  In  Lowe  v.  King  (d)  it  was  laid  down  in  the 
note,  ''hence  it  seems  to  follow,  that  where  the  defendant's 
plea  goes  to  bar  the  action,  if  the  plaintiff  demurs  to  it, 
and  the  demurrer  is  determined  in  favour  of  the  plea, 
judgment  of  nil  capiat  shall  be  entered,  notwithstanding 
there  may  be  also  one  or  more  issues  in  iiict;  because, 
upon  the  whole,  it  appears  that  the  plaintiff  had  no  cause 
of  action.  So  where  several  pleas  are  pleaded  since  the 
statute  4  &  5  Ann.  c.  16,  all  of  them  going  to  destroy  the 
action,  and  one  or  more  issues  ^e  joined  on  some  of  the 
pleas,  and  there  are  one  or  more  demurrers  to  the  rest,  if 

/(a)  «  M.  &  G.  636  j  S.  C.  7  >^(c)  4  A.  &  E.  S6S;  S.  C.  6  N. 

Soott,  N.  R.  222.  &  M.  848. 

^5)  7  Dowl.  426  f  8.  C.  7  Soott,  ^d)  1  Wtns.  Saund.  80,  not«  (1), 

348.  6th  ed. 
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1846.  the  Court  determine  the  demurrers  in  favour  of  the  de- 
fendant before  the  issues  are  tried,  they  shall  not  be  tried ; 
and  if  after  the  trial,  it  will  make  no  difference ;  for  in 
each  case  judgment  of  nil  capiat  shall  be  given  against  the 
plaintiff."  With  regard  to  the  cases  wherein  several  issues 
were  joined,  and  one  which  went  to  the  whole  cause  of 
action  was  found  in  favour  of  the  defendant,  there  were 
many  in  which  the  Judge  discharged  the  juiy  from  finding 
any  verdict  upon  them.  [Mavle^  J. — ^That  could  not  be 
since  the  rule  of  M.  T.^  2  Wm.  4,  r.  74,  because  the 
parties  have  a  right  to  compel  the  Judge  to  proceed  in 
trying  all  the  issues  in  &ct  raised  on  the  record,  for  the  sake 
of  the  costs.  I  remember  a  case  on  the  Western  Circuit, 
{Fry  V.  Moncktofi)  (a),  where,  after  aigument,  I  decided  that 
I  was  bound  to  try  issues  joined  on  several  special  pleas  of 
justification,  although  it  was  admitted  by  the  plaintiff  that 
the  defendant  was  entitled  to  a  verdict  on  a  plea  to  the 
whole  cause  of  action.]  By  consent  of  the  defendant,  this 
Court,  in  Beckham  v.  Knight  {b\  directed  that  the  issues 
in  fiK^t  should  be  struck  out,  so  that  the  opinion  of  a  Court 
of  Error  might  be  obtained  previous  to  trying  them. 

CoLTMAN,  J.  (c). — Perhaps,  as  laid  down  in  the  note  to 
Lowe  V.  King  (d),  the  defendant  may  be  entitled,  if  he  thinks 
proper,  to  enter  up  judgment  of  nil  capiat  per  breve,  but 
it  by  no  means  follows  that  he  is  bound  to  do  so.  It  is  a 
benefit  given  him  by  the  law,  but  he  is  not  bound  to  do  so 
until  the  case  is  brought  to  a  conclusion.  This  Court  may 
think  the  pleas  afford  a  good  answer  to  the  action,  but  the 
defendant  may  not  feel  certain  that  they  are  so :  and  it  may 
therefore  be  important  that  he  should  have  an  opportunity 
to  make  a  better  case  at  nisi  priu& 

Afl)  See  the  case  reported  on  the  gaged  in  the  cause,  and.  oonae- 

qnestion  of  costs,  9  DowL  967.  quently,  expressed  no  opinion. 

(6)  r  Dowl.  409;  S.  C.  7  Scott,  y^{d)  1  Wms.  Sannd.  SO,  note  (1). 

346.  4th  ed. 

(e)  Wilde,  C.  J.,  had  been  en- 


0. 
AC&AMAM. 
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Maule,  J. — I  am  of  the  same  opinion.  In  this  case  the  \SA6. 
defendant  has  pleaded  several  pleas,  and  the  defendant's  Hintom 
right  to  plead  them  under  the  statute  of  Anne  is  perfectly 
clear.  There  are  two  pleas  to  which  there  is  a  replication, 
and  issues  are  joined  upon  them.  The  proper  mode  of 
disposing  of  those  pleas  is  by  a  trial  by  jury.  The  de- 
fendant who  has  pleaded  them,  and  the  plaintiff  who  has 
replied  to  them  have  agreed  that  they  shall  be  disposed  of 
by  that  means.  The  defendant  may  have  a  right  to  take 
a  judgment  of  nil  capiat  in  this  state  of  the  record,  but  it 
does  not  follow  that  he  is  compellable  to  do  so.  The  proper 
mode  is  to  try  them.  It  may  be,  that  if  in  no  possible 
event  it  could  make  a  difference  to  the  defendant  whether 
the  issues  were  tried  or  not,  the  Court  might  not  allow  the 
issues  to  be  tried.  But  that  is  not  so.  It  may  be  most 
material  to  have  these  issues  tried,  although  judgment  has 
been  given  in  favour  of  the  defendant  on  pleas  to  the  whole 
action.  On  this  simple  ground,  then,  that  the  Court  cannot 
perceive  that  the  trial  of  these  issues  is  perfectly  immaterial, 
I  think  this  rule  ought  to  be  dischaiged.  At  all  events, 
where  issues  are  joined,  the  proper  course  is  to  try  them. 
The  cases  of  discharging  juries  from  trying  issues  at  nisi 
prius  have  considerable  bearing  upon  this  question.  The 
Judge  cannot  discharge  the  jury  from  finding  on  them. 
It  may  be,  that  the  defendant  is  desirous  of  having  those 
matters  which  may  be  questioned  in  other  cases  established 
between  the  parties  as  they  would  be  by  a  verdict  of  a 
jury  upon  them.  I,  therefore,  think  that  the  defendant 
ought  not  to  succeed  in  this  application. 

Williams,  J.,  concurred. 

Rule  discharged,  vrith  costs. 


VOL.   IV.  u  H  D.   &  L. 
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i/C'  il.  Cfy^  "^^^        Hambridgb  v.  De  La  Croupe  and  FBAN9018. 

rrlSE  shewed  cause  agaiaat  a  rule  nki  obtained  by  Ballt 
to  set  aside  an  order  made  by  JErle^  J.»  under  these  Gircum- 


Where  a 
ler  had 
taken 

on  ajwl^ment  Stances.  The  affidavits  disclosed  that  the  defendants  were 
"anrant^of*  fonnexly  in  partnership  previous  to  the  year  1844*  At  the 
attorney  given  commencement  of  that  year  they  disserved  the  firra»  and 
withoat  the  the  defendant  De  la  Crouee  immediately  went  into  partner- 
the^former^  ship  with  the  plaintiff,  and  continued  to  be  his  partner  till 
and  without      the  year  1846  inclusive.     The  plaintiff  claimed  a  debt  due 

his  knowledge  ''  ^ 

of  the  pro.  from  the  late  (inn  of  De  la  Crouee  and  Fran9ois,  and  on 
action^fuir  ^  the  16th  of  April,  1846,  a  writ  at  his  suit  was  issued  against 
Sr^Jd-***  both  members  of  that  firm.  The  writ,  however,  was  served 
on  De  la  Crouee  only,  who  gave  a  warraiit  of  attorney  ia 
the  name  of  himself  and  the  other  defendant  for  the  debt 


ings,  and 
discharged 
the  defendant 
one  partner 
not  haying 
authority  to 
•nter  an  ap- 
pearance or 
submit  to 
judgment  on 
behalf  of  the 
firm. 


claimed.  This  proceeding  on  the  part  of  De  la  Ciooee 
was  entirely  without  the  sanction  or  knowledge  of  FraD9ois. 
The  plaintiff  did  not  immediately  sign  judgment  on  the 
warrant  of  attorney,  but  after  some  time  he  did  so,,  imd 
sued  out  execution  against  the  person.  The  defendant 
Fran9ois  was  taken  on  a  writ  of  ca*  sa.,  that  being  the  first 
intimation  which  he  received  of  any  proceedings  in  the 
action  having  taken  place.  An  application  waa  then  made 
to  JErky  J.,  for  his  dischaige,  and  that  learned  Judge  made 
the  following  order:  ^^  that  the  appearance  entered  for  the 
defendant  Franfois,  and  all  subsequent  jHToceedingB,  be  set 
aside  for  irregularity,  with  costs;  and  that  the  defendant  be 
dischaiged  out  of  custody  as  to  the  action^  if  within  four 
days  the  sum  of  50L  be  paid  into  Court  by  the  defendant 
Francois ;  and  that  the  said  sum  be  paid  to  the  plaintiii^  in 
case  the  Court  shall  make  a  rule  absolute  for  setting  aside 
this  order,  as  to  the  discharge  of  the  defendant  Fran9oi8, 
and  the  defendant  shall  not  be  rendered  to  gaol  within  four 
days  after  such  decimon ;  and  if  no  rule  be  granted,  or  the 
rule  be  discharged,  or  the  defendant  be  rendered  as  above, 
the  said  sum  shall  be  paid  out  of  Court  to  the  defendant'* 
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To  rescind  this  order,  the  present  rule  had  been  obtained. 
fPtse  submitted  that  the  facts  disclosed  in  the  aflSdavits 
clearly  shewed  collusion  between  De  la  Cronee  and  the 
plaintiff,  and  therefore  the  proceedings  against  the  defendant  Croueb 
FrBn9oi8  could  not  be  sustained.  But,  independent  of  the  *"^  -^<*^^- 
question  of  collusion,  entering  an  appearance  or  giving  a 
warrant  of  attorney  to  confess  judgment  could  in  no  way 
be  considered  as  coming  within  the  scope  of  a  partner's 
authority  to  bind  his  co-partner. 

The  Court  then  called  upon  the  other  side  to  support 
the  rule. 

Allen,  Serjt,  and  Ball,  contended,  that  as  the  appearance 
had  been  duly  entered,  and  the  proceedings  were  on  the 
face  of  them  regular,  the  Court  would  not  set  them  aside, 
but  leaye  the  defendant  to  his  remedy  against  the  party 
who  was  supposed  to  have  entered  the  appearance  without 
proper  authority. 

Wilde,  C.  J. — The  present  case  differs  from  those  in 
which  the  Court  has  left  the  party  to  his  remedy  against 
the  attorney  wrho  has  improperly  appeared,  for  there  the 
only  question  is  as  to  the  payment  of  a  sum  of  money,  but 
in  the  present  instance  the  liberty  of  the  subject  is  con- 
cerned, as  the  defendant  is  in  custody. 

CoLTMAN,  J.,  concurred. 

Matti/E,  J.-^  Where  the  Court  finds  proceedings  r^ular 
on  the  face  of  them,  although  the  attorney  canying  them 
on  was  unauthorized,  if  he  is  solvent,  and  therefore  no 
prejudice  will  accrue  to  the  defendant,  it  has  abstained 
firom  interfering.  But  it  has  restricted  its  non-interference 
to  those  cases  only.  Where,  however,  the  defendant  is  in 
custody  in  consequence  of  such  unauthorized  proceedings, 
injustice  would  be  done,  unless  the  Court  did  interfere. 
With  respect  to  the  question  as  to  the  power  which  a 

H  u  2 
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1846.  partner  has  of  binding  his  c€r*paftner»  by  taking  such  steps 

^[^JJJJ^  as  those  adopted  by  De  la  Crouie,  it  was  held  ia  Stead 

••  V.  Salt  {a)y  that  one  of  several  partners  cannot  bind  the 

Cboueb  others  by  a  submission  to  arbitration  of  matters  arising  out 

tn     no  er.  ^^  ^^  business  of  the  firm. 


WiujAMSy  J.,  concurred. 


Rule  discharged,  with  costs. 


y^{a)  aBing.lOl ;  S.C.loMoore, 
389.  ^e%^,V,Adam$Y.Bankart, 
1  C.»  M.  &  R.  681.  See  also  Qod- 


dard  ▼.  Jii^ain,  3  Q.  B. 
S.G.3G.  &D.  46.    ^ 


839  s 


y^.  J ^1^43.  /^/ 


Datis  t^.  Barker. 

On  a  reference  \jrRA  Y  moved  for  a  rule  to  shew  cause  why  it  should  not 
to  compute  be  referred  back  to. the  Master  to  compute  principal  and 
mtaSriTintt  interest  on  a  promissory  note,  under  these  circumstances. 
!k«^.%!^  It  was  an  action  on  a  promissory  note  against  the  maker. 
The  defendant  suffered  judgment  by  deficit,  and  the  Court 
referred  it  to  the  Master  to  compute  princip^  and  interest 
upon  it.  The  note  was  produced,  and  it  then  speared  to 
be  made  by  ^'  £.  Barker,"  while  the  .maker  was  described  ^ 
in  the  declaration  as  *^  Edward  Thompson  Barker."  On 
this,  ^  the  Master  declined  to  proceed  with  ;the  computation. 
This  variance,  it  was  submitted,  was  immaterial,  as  the 

note  stated  in  ,     , 

the  declaration,  plaintiff  was  not  bound  to  produce  the  note  at  all,  where 
the  making  was  admitted  by  the  pleadings.     It  was  held  in 


the  maker  of 
a  promiseory 
note,  it  is 
unnecessary 
toprodace 
the  note; 
consequently 
a  yariance 
between  the 
initials  of  the 
Christian 
names  on  the 


one  which 
has  been  un- 
necessarily 
produced,  is 
immaterial. 


LMue  V.  MulUns  (a),  that  in  an  action  on  a  bill  of  exchange, 
where  the  plaintiff  obtained  judgment  on  demurrer  to  a 
plea,  a  writ  of  inquiry  might  be  executed  without  producing 
the  bill,  and  it  was  intimated  by  Lord  DefanaUf  that  the 
practice  of  producbg  the  bill  for  the  purpose  of  ascertaining 


•(a^  2  a  B.  254;  S.  C.  1  G.  &  D.  713 ;  1  Dowl.  662,  N.  S. 
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whether  there  were  indorsements  upon  it  of  payments  made,       1846. 
was  superseded  by  the  pleading  rule  of  Hil.  Term,  4  Wm.  4,    ^'"'^^^ 
tit  **  Assumpsk/*  r.  3,  where  payment  is  not  specially  pleaded. 


Barkkb. 


Wilde,  C.  J. — The  variance  stated  does  not  appear  to 
me  to  be  of  the  least  consequence,  as  I  am  of  opinion  that 
it  is  not  necessary  to  produce  the  note;  though,  perhaps,  it 
is  more  convenient  to  do  so.  If  it  should  be  necessary, 
you  may  take  the  rule  now  applied  for. 

Pee  C0BIAM. 

Rule  granted  (a). 

(a)  The  Master  having  received  this  intimation  from  the  Court, 
acted  upon  it,  and,  consequently,  no  rule  was  drawn  up. 


WooLLKY  and  Another  v.  Sboth.  ^^^  ^S''t!^r  ^^^ 

X^HANNELLy  Serjt,  shewed  cause  against  a  rule  The  defendant 
obtained  by  ByUsy  Seijt,  calling  upon  the  plaintifls  to  rcbarter^Mrty 
shew  cause  why  the  defendant  should  not  be  discharged  ^^^J^f^J' 
out  of  custody  under  these  circumstances.  The  question  he  bonnd  him- 
was,  whether  the  claim  of  the  plaintiff  in  respect  of  which  a  cargo  of 
the  defendant  had  been  taken  in  execution  was  a  debt  or  f^t^^  ,^ 
demand  provable  under  the  fiat  which  had  issued  against  hrought 

^  ^  ,  .  sgainst  him 

the  defendant,  and  under  which  he  had  obtained  his  cer*  for  an  alleged 
tificate,'  though  subject  to  a  suspension  for  six  months,  supplying  the 
The  action  was  brought  for  an  alleged  breach  of  a  charter-  ^2oe'of^hii" 
party,  into  which  the  defendant  had  entered  with  the  agreement, 

^    .     .  .  andhesufiered 

plaintiiis.     By  that  it  was  agreed  that  the  ship  called  the  judgment  by 

Robert^  of  the  burthen  of  310  tons,  should,  with  all  con-  the'executioiir 

venient  speed,  proceed  to  Ichaboe  or  Round  Island,  or  so  ^y^'^fiat 

near  thereto  as  she  coald  safely  get,  and  there  receive  a  full  in  bankrai>tcy 

,    .  laiued  against 

and  complete  cargo,  consisting  of  guano,  which  was  to  be  him,  and  ho 

obtained  his 
certificate, 
with  a  sospention  for  nx  months.     The  damages  were  afterwards  assessed  at  1644/.  3«.  P^., 
and  for  that  amount  he  was  arrested :  Hdd,  that  this  was  a  debt  not  provable  under  the  fiat, 
and,  consequently,  that  the  defendant  was  not  entitled  to  be  discharged. 


470  CA6ES  ON  Potnts  or  roACTicB,  a  p. 


1846.       taken  to  the  ships  boats,  at  the  merchant's  risk  and  expense, 

y^^^^^^    not  exceeding  what  she  could  reasonablj  carry  over  and 

and  Another    above  her  cabin  tackle,  apparel,  provisions,  and  fiinuture ; 

Smith.       and  being  so  loaded,  should  therewith  proceed  to  a  safe 
port  in  the  United  Kingdom,  calling  at  Cork  or  Falmouth 
for  orders,  or  so  near  thereto  as  she  could  safely  get,  and 
deliver  the  same  agreeably  to  bilb  of  lading;  fifty  running 
days  to  be  allowed  the  said  merchant,  if  the  ship  should  not 
be  sooner  despatched,  for  loading  the  said  ship,  to  eon* 
mence  from  the  period  of  the  vessel  being  in  a  proper 
loading  berth,  which  vras  to  be  calculated  within  twenty 
days  after  arrival  of  the  vessel  at  the  port  of  loading,  to 
be  discharged  as  soon  as  the  custom  of  the  port  permitted. 
And  the  defendant  did  thereby  promise  and  agree  to  load 
the  said  vessel  with  the  said  cargo  at  Ichaboe,  or  as  above ; 
and  also  to  receive  the  same  at  her  port  of  delivery  as 
therein  stated;  and  also  that  he  should  and  would  pay 
freight  as  follows:    41.  lOs.   British  sterling  per  ton  of 
twenty  hundred  weight,  delivered  at  the  Queen's  beam. 
The  charterer  agreed  to  send  out  materials  for  the  stages 
and  preserving  the  guano,  which  was  to  be  taken  free;  also 
labourers,  if  preferred  to  hiring  them  on  the  spot,  but  in 
either  case  the  expense  was  to  be  borne  by  the  charterer. 
If  labourers  went   out  in   the  vessel,  the  ownens  to  be 
allowed  one  shilling  per  man  per  diem.     And  for  the  true 
performance  thereof,  the  plaintifis  did  thereby  bind  them- 
selves, their  heirs  and  assigns,  the  said  vessel,  her  freight 
and  appurtenances ;  and  the  defendant  did  in  like  manner 
bind  himself,  his  heirs  and  assigns,  and  the  cargo  to  be 
taken  on  board  the  said  vessel,  each  unto  the  other,  in  the 
penal  sum  of  ISOOil,  of  good  and  lawful  money  of  Great 
Britain,   it  being    agreed    that   for   the   payment  of  all 
freight,  dead  freight,  and  demurrage,  the  pUuntifis  should 
have  an  absolute  charge  and   lien  upon  the  said  cargo. 
The  declaration   then  proceeded  to  allege  that  the  ship 
did,  with  all  convenient  speed,  proceed  to  Ichaboe  from 
Liverpool  direct  in  ballast;   and  although  the  said  ship 
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arrived  at  lohaboe  aforesaid  on  the  24th  day  of  November,  1846. 
1844,  aforesaid,  aod  withia  twenty  days  of  such  arrival  as  vvoolley 
aforesaid,  the  said  ship  lay  in  a  proper  loading  berth,  and  «*<1  Another 
the  plaintiffii  were  ready  and  willing  to  receive  such  cargo  Smith. 
as  aforesaid,  &c.y  the  defendant  did  not,  nor  would,  within 
the  number  of  days  in  the  charter-party  mentioned,  or  at 
any  time  afterwards^  load  the  same  with  such  cargo  of 
gyano.  as  afiNresaid,  but  therein  wholly  failed  and  made 
de&ult  By  reason  of  which  several  premises  the  plaintifls 
were  unable  to  load  a  homeward  caigo  in  and  on  board 
thdr  sud  ship,  and  bad  lost  and  been  deprived  of  the 
freight  and  reward,  and  of  great  gainis,  profits,  and  emolu- 
ments which  might,  and  would  have  become  due  and 
payable  to  them  under  and  by  virtue  of  the  said  charter- 
party,  and  the  plaintifis  during  a  long  space  of  time,  to  wit, 
the  space  of  six  months  then  next,  had  wholly  lost  and 
been  deprived  of  the  use  of  the  said  ship.  The  declaration 
also  contained  indebitatua  counts  for  the  use  of  the  ship, 
fcMT  passage  money,  and  on  an  account  stated.  On  the  ]8t 
Jnly,  1845,  judgment  by  default  was  signed.  On  the  26th 
November,  1845,  a  writ  of  inquiry  was  executed,  and  the 
jury  assessed  the  plaindfls'  damages  at  1644^  ds.  dd.y  and 
final  judgment  was  signed  on  the  8th  of  December,  1845* 
A  fiat  in  bankrqptcy  was  sued  out  agidnst  the  defendant  on 
the  16th  of  May,  1845,  and  on  the  22nd  of  August  he 
obtained  his  certificate,  subject  to  a  suspension  for  six 
months  from  the  8th  of  July,  1845.  A  writ  of  capias  ad 
satisfik^iendum  was  afterwards  issued  against  the  defendant, 
and  on  the  3rd  of  February,  1846,  he  was  taken  in  execu- 
tion. The  contention  on  the  part  of  the  defendant  was 
that  the  chum  made  by  the  plaintifis  was  either  a  ^^  debt*' 
or  a  **  demand"  within  the  6  Gea  4,  c.  16,  a.  47.  The 
words  of  that  section  were,  "  That  every  person  with  whom 
any  bankrupt  shall  have  really  and  bondjide  contracted  any 
debt  or  demand  before  the  issuing  the  commission  against 
him,  shall,"  &c.,  **  be  admitted  to  prove  the  same,  and 
be  a  creditor  under  such  commission.'*  The  claim  of  the 
plaintiff  here  could  not  be  considered  either  a  **  debt 
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1846.        or  demand'*  within  the  meaning  of  th<^  statute^  $s  it  was 


WooLLKT  T^^^^  in  re8{)ect  of  unliquidated  damages.  Tb?  amount 
and  Another  to  which  tb^  plaintiff  would  be  entitled  could  only  be 
Smith.  ascertained  by  the  verdict  of  a  jury.  No  means  were  fur^ 
niebed  by  the  tenns  of  the  contract  frop^yyrhichjtbe' amount 
docfto  the  plaintiff  could  be  aacertaio#d  by  m^rercalculatioal. 
The  roistered  tonnage  of  the  vessel  wa^  no  dai4>^  310 
tonsy  but  that  furnished  no  sadsfactoty  medium  of  calonlo* 
tion»  as  the  payment  must^  of  course^  be  proportioned  to 
the  quantity  brought  Some  labour  was  also  to  be  pix>- 
▼ided  by  the  plaiutiffsL  The  performance  of  the  contract 
WBB  enforced  by  a  penalty  of  ISOO/.  This  being  but  a 
penalty^  could  by  no  means  be  the  measure  of  the  damages 
to  which  the  plaintiff  was  ^ititled.  The  case  of  Green  v. 
BiekneU  {a)  was  in  point  There  the  defendant  had  con- 
tracted to  accept  all  the  oil  which  should  arrive  by  a  certaia 
ship,  and  pay  for  it  at  a  certain  rate.  He  refused  to  accept 
it  in  pursuance  of  his  contract,  and  afterwards  became  bank- 
rupt It  was  there  held  that  the  intervention  of  a  jury 
would  be  necessary  to  ascertain  the  amount  of  damages  to 
which  the  plaintiff  would  be  entitled,  and  consequently  that 
the  claim  was  not  barred  by  the  defendant's  certificate,  as  it 
was  not  provable  under  the  commission.  Barker  v..  Rams-^ 
bottom  {b).  Ex  parte  Moffatt^  in  Re  Tate  (c),  and  Ex  parte 
HarrkoUf  in  Re  Gabs  (d),  recognised  the  same  principle. 
Not  being  in  its  nature  originally  provable,  the  question 
was  whfether  the  judgment  had  reduced  it  t9>8ucha  certainty 
as  to  render  it  [provable  ?  That  was  clearly  not  the  ca^,  a3 
the  interlocutory  judgment  had  not  been  aigned  at^the  time 
of  the  bankruptcy.  It  was,  therefore,,  not  provable.  In 
Ex  parte  Poucher  («),  the  distinction  is  expressly  taken  by 
the  Vice  Chancellor  between  an  action  for  a  tort  and  on  a 
contract  His  Honor  there  said,  "  there  is  in  this  respeqt 
a  distinction  between  a  verdict  in  tort  and  a  verdict  in 

yXa)  8  A.  &  E.  701  ;  S.  G.  3  N.  (e)  1  Mont»  Deac.  k  De  Gex, 

&  P.  634.  282. 

^(b)  3  B.  &  C.  257  5  S.  C.  6  D.  (rf)  3  Id.  350. 

&  R.  138.  (0)  1  Gl.  &  Jam.  385. 
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contract;  that  in  tort  there  is  no  debt  whatever  with  which  1846. 

the  coBtB  can  be  incorporated  until  the  judgment"    The  ^JJ^"^''^      ' 

present  rule  oc^ht,  consequently^  to  be  discharged.  «»d  Another 


Smith. 


Byte$f  Seijt,  contrS;  The  words  of  the  statute^  '*  debt  or 
demand,"  were  more  extensive  in  their  meaning  than  the 
word  **  debt"  merely.  If  so,  then  a  claim,  the  amount  of 
which  might  ibe  asbertained  by  calculation,  was  not  the 
only  one  coming  within  the  section  in  question.  If  it  was 
uiged^  that  it  could  not  form  the  subject  of  a  set-off,  it  was 
to  be  observed,  that  the  language  of  the  statutes  of  set-off 
was  not  so  extensive ;  but  a  demand,  which  properly  formed 
the  ground  of  an  action  of  trover,  was  provable.  That  was 
intimated  by  BvUer^  J.,  in  Johnson  v.  8piUer{a).  [^Cress- 
weUy  J. — That  proposition  was  disapproved  of  in  Parker  v. 
N&rton  (&),  where  it  was  held  that  bankruptcy  was  not 
a  good  plea  to  an  action  of  trover  for  a  bill  of  exchange.] 
With  respect  to  the  argument  that  this  clum  could  not  be 
ascertained  as  to  its  amount,  without  the  intervention  of 
a  jury,  that  was  not  an  universal  test  In  the  case  of 
Utterson  v.  Vernon  (c),  BuBer,  J.,  observed,  *•  The  rule  is 
this :  if  the  creditor  wish  to  prove  a  debt  under  a  com- 
mission of  bankrupt,  it  is  necessary  that  he  should  be  able 
to  ascertain  the  amount  of  it  without  the  intervention  of  a 
jury ;  and  if  it  be  so  certain  that  he  can  swear  to  it,  he 
is  entitled  to  prove  it  under  the  commission."  Here,  the 
plaintiff  might  safely  swear  to  the  amount  of  his  claim.  In 
Ex  parte  Day  {d)  a  bond  was  given  on  a  loan  of  stock  to 
secure  a  re-transfer,  and  the  dividends  in  the  meantime. 
The  obligor  becoming  bankrupt  after  the  day  mentioned  in 
the  condition,  proof  was  admitted  for  the  amount  of  the 
dividends  due  before  the  bankruptcy,  and  the  value  of  the 
stock  at  the  date  of  the  commission.  So  in  Ex  parte  Camp- 
beU  {e)y  proof  was  admitted  under  a  covenant  by  the 
bankrupt,  in  consideration  of  marriage,  immediately  after 

^  (a)  1  Doug.  167,  noU.  (d)  1  Vca.  301. 

^  9)  6  T.  R.  695.  (c)  16  Vea.  244. 

^(c)  3T.  R.  548. 
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1846;  the  nuuriagey  or  whenever  afterwds  reqnesCed  by  tbe^ 
^^~j^j^  trustees,  to  transfer  20002.  stock  alleged  to  be  standing  in  his 
and  Another  name,  though  not  the  fact  The  claim  of  the  plaindff  in 
Sunjo,  the  present  case  must  be  considered  as  readily  aseertainable 
as  those  in  the  eases  cited*  .  But  here  there  was  a  penalty, 
and  if  the  instrument  had  been  mider  seal,  there  oenkl  be 
no  doubt,  that  the  plaintifiP  might  maintain  an  action  of  debt 
for  it  It  was  difficult  to  perceive  why  the  agreement  not 
being  under  seal  should  make  any  difference  in  the  consi-> 
deration  of  this  question.  The  next  consideration  wai^ 
whether  the  fact  of  the  certificate  being  suspended  during 
a  period  of  six  months  made  any  difference.  Being  sna* 
ponded,  it  could  not  be  considered  as  an  effective  certificaite 
until  the  period  of  suspension  had  elapsed.  Before  then 
judgment  was  obtained,  and  consequently  the  judgment  debt 
was  provable  under  the  fiat.  He  referred  to  5  &  6  Vict 
c.  1 22, 8. 39.  [Mauley  J.^-^-Tha  damages  were  not  ascertained 
until  after  the  certificate  was  granted.  Only  intetriocatory 
judgment  having  been  previously  signed*] 

Cur^r  adm,  vvAi 

CoLTMAN,  J.,  afterwards  delivered  the  jodgmeni  of  the 
Court — In  this  case  the  defendimt,  who  had  been 
arrested  on  a  ca.  sa.,  obtained  a  rule  to  shew  cause  why  he 
should  not  be  discharged  out  of  custody,  on  the  ground 
that  he  had  become  bankrapt  and  obtained  his  certificate, 
and  that  the  plaintiffs'  demand  was  provable  under  the 
fiat  It  appeared  by  the  affidavits,  that  on  the  13th  of 
July,  1844,  a  charter-party  was  entered  into  by  the  plain- 
t]£&  and  defendant,  whereby  it  was  agreed  that  the  ship 
Robert^  of  the  burthen  of  310  tons  or  thereabouts,  should 
proceed  forthwith  to  Icbaboe  or  Round  Island,  and  there 
take  in  fiom  the  defendant  a  fiill  cargo  of  g^uano  or 
other  merchandise,  and,  being  therewith  laden,  should 
return  to  Liverpool  and  dischai^e  her  cargo,  for  which  the 
defendant  i^rced  to  pay  freight  at  the  rate  of  AL  10^.  for 
every  ton  of  twenty  hundred  weight  delivered ;  and  the 
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(kfemknt  Agreed  ta  provide  a  fiill  cargo,  and  put  it  Gtt       1846. 
board  at  lus  own  eipenae;  and  the  parties  imitaally  bound 
themaelveB  in  die  penalty  of>1800iL  for  the  due  perfonnance 
of  the  contract.    /The.abtp  aailed  to  Ichaboe^  and  remained 
then  the  stipulated  time,  butithedefendant  did  not  provide 
any  oa^ga    An*  aetbo:  was  cotnonenced  by  the  pliund€b 
agafaist  the  de&ndaat^befiam  the  issuing  of  the  fiat  bsie^ 
after  mentioned,  in  ivhioh  the  plaintifi  declared  in  the 
fiiBt  count  specially  on  the  charter-party,  and  claimed 
damages  for  the  breach  of  contract  by  the  ddendant  in 
not  providing  a  caigow    A  count  was  added  for  the  hire 
and  use  of  the  vesseL    Interlocutory  judgment  was  signed 
for  want  of  a  plea,  and  on  the  26th  of  November,  1846, 
a  writ  of  inquiry  was  executed,  and  the  damages  assessed 
at   IMiL      Final  judgment  was  signed  on  the  8th  of 
December.     On  the   16th  of  May,  1845,  a  fiat  issued^ 
under  which  the  defendant  was  declared  a  banknqpt,  and 
on- the  22nd  of  August  his  certificate  of  conformity  was 
allowed,  ''subject  to  a  siiapenaion  thereof  fi>r  six  months 
from  the  8th  of  July  then  last"     On  the  3rd  of  February, 
1846,  the  defendant  was  arrested  on  a  ca,  sa.  issued  by 
the  plaintifik     The  question  was  aigued  in  last  Trinity 
Term,- when  .several  points  were  mged  in  support  of  the 
rale,    first,  that  the  blaim  in  the  action  was  a  debt,  the 
amount  of  which  was  capable  of  being  ascertained  widioot 
the  aid  of  a  jury ;  that  when  the  ship  returned,  without 
any  cargo  put  on  board  by  the  defendant,  an  action  of  debt 
might  have  been  miuntained  against  him  for  the  penalty ; 
and,  at  all  events^  that  the  debt  was  provable,  judgment 
having  been  obtained  before  the  allowance  of  the  certificate, 
which  could  not  be  considered  as  allowed  until  the  period 
for  which  it  was  suspended  had  expired,  for  which  the  5  &  6 
Vict,  c  122,  s.  &9,  was  referred  to.  The  case  stood  over  for 
consideration,  and  my  Brothers  Mauk  and  CretmoeU,  and  I, 
before  whom  it  was  ai^;ued,  are  now  of  opinion  that  the  rule 
must  be  discharged.   And  first,  as  to  the  argument  founded 
on  the  clause  in  the  eharter«p«rty,  whereby  each  was  bound 
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1846.  for  the  due  perfonnaaoe  of  it  ia  the  penal  sum  of  1800L,  it 
WooLLSY  ^^  ^^^  ^^^  ^^  plaintiffs  could  not»  on  that  account,  have. 
md  AjMMbflr  j^ov^ed  either  the  sum  of  18002.,  or  any  other  sum,  as  a 
9mau  debt  due  to  them,  the  penalty  not  being  introduced  as  a 
measure  of  damages,  or  liqiudated  sum  to  be  paid  in  the 
event  of  a  breach  of  the  charter-party:  (see  passage  in 
3  IFib.  270,  in  the  case  of  Ooddard  y«  VmderAeyden.) 
Nor  can  the  defendant  derive  any  benefit  from  the  aigument 
founded  on  the  suspension  of  the  certificate,  until  after 
final  judgment  was  signed ;  for  either  the  sum  recovered 
was.  a  debt  which  exbted  before  the  action  was  oommenced, 
and  before  the  bankruptcy,  or  it  was  a  sum  tmnded  for 
cUmi^ges  which  were  before  unliquidated,  in  which 
case  the  assessment  not  having  been  made  until  long 
after  the  fiat  issued,  the  amount  of  damages  cannot  be 
proved.  The  real  question.. therefore  is,  whether  the 
sum  recovered  in  the  action  can  be  considered  as  a  debt 
existing  before  the  commencement  of  the  action.  The 
cases  of  Johnson  v.  SpHler  (a),  and  Ptirktr  v.  Norton  (A), 
which  were  cited  in  support  of  the  rule,  were  veiy  dif- 
ferent firom  the  present  The  first  was  an  action  for  money 
had  and  received,  and  Lord  Man^fiM  decided  that  the 
claim  might  have  been  proved,  because  the  defendant 
might  have  been  sued  for  money  had  and  received  before 
his  bankruptcy.  Parker  v.  Norton  was  an  action  of  trover, 
and  the  Court  held  that  it  was  not  barred  by  the  bankruptcy 
and  certificate  of  the  defendant,  although  the  conversion 
was  before  the  bankruptcy,  imd  the  plaintiff  might,  had  he 
so  elected,  have  waived  the  tort,  and  proved  his  claim 
under  the  commission  as  a  debt;  and  the  effect  of  the 
dictum  oiBuUer^  J.,  in  Johnson  v.  SpUler,  that  a  party  may 
prove  a  demand  in  trover,  where  the  amount  can  be  liqui- 
dated, was  explained  to  mean  not  that  the  party  must  prove, 
but  that  where  he  has  a  right  to  sue  in  trover,  or  waiving 
the  tort,  to  sue  in  assumpsit  for  a  liquidated  demand,  he 

/  (a)  1  Doug.  167,  note.  ^(A)  6  T.  R.  695. 
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may  prove  it  Tlie  cases  relatbg  to  contracts  to  replace  stock  1 946. 
appear  to  rest  on  the  same  principle  as  Johnson  v.  SpiBer,  ^oollet 
viz.,  that  where  the  day  for  replacing  it  has  passed  befere  ■***  Another 
the  bankruptcy,  so  much  of  the  money  produced  by  die  SHita. 
original  sale  as  would  be  necessary  to  replace  it  on  the  daf 
appointed,  may"  be  considered  as  money  had  ahd  receii^ed 
to  the  use  of  the  party  lendmg  the  stock,  and,  ik,' therefore, 
a  debt  ascertained  at  the  time  of  the  bankruptcy.  On  the 
other  hand,  where  a  contract  has  been  broken,  and  &ie 
demand  thereupon  arising  is  not  a  debt,  but  damages^  the 
amount  of  whieh  may  depend  on  various  circumstances, 
4md  which  it  is  n€ioessary  that  a  juiy  should  estimate,  u&lesa 
they  are  ascertained  before  the  issuing  of  a  fiat,  they  cannot 
be  proved.  This  point  was  very  fully  discussed  and  con- 
ndered  in  the  recent  case  of  Green  ▼.  BickneU  (a).  That  wnd 
a  contract  by  the  plaintiff  to  s^  to-the  defendant  all  the  oil 
that  should  arrire  by  a  certain  vessel,  at  a  certain  price,  and 
by  the  defendant  to  accept  and  pay  for  it.  The  diip 
arrived,  and  the  oil  was  tendered  before  ihe  defendant 
became  bankrupt,  but  he  did  not  accept  or  pay  for  it ;  and 
the  Court  held  that  the  demand  of  the  plaintiff,  in  respeet 
of  that  breach  of  contitet,  was  not  provable  under  the  fiat, 
although  that  demand  was  to  be  ascertained  by  the  applica- 
tion of  a  well-established  principle.  So'  here,  the  vessel 
went  to  Ichaboe,  in  pursuance  of  the  charter,  and  the  d^ 
fendant  failed  to  provide  a  cargo,  according  to  his  contract 
That  failure  was  before  his  bankruptcy,  and  he  thereupon 
became  liable  to  pay  such  damages  as  resulted  Xo  the 
plaintifis  firom  that  breach,  but  the  amount  was  unliquidated. 
If,  indeed,  the  contract  had  been  to  pay  a  certain  gross 
sum  for  the  voyage,  or  a  sum  regulated  by  the  tonnage  of 
the  vessel  as  soon  as  the  voyage  was  completed,  that  sum 
would  have  been  a  debt  Such,  however,  was  not  the 
baigain ;  the  defendant  contracted  to  pay  a  certain  sum  for 
each  ton  of  guano  delivered,  and  to  enable  the  plaintiffs  to 

y    (a)  8  A.  &  E.  701. 
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1846.       earn  freight  for  as  tnaoj  tons  as  the  ilhip'CDcdd  teairy.   The' 
WooLWY     demand  In  respect  of  &eiglkt  for  any  cargo  actually  bronght 
and  Another    home  would  be  a  d^bt,  but  the  demand  in  respect  of  the 
Smith.       defendants  breach  of  hi&  contraot  to  enable  the  plaintifls  to 
earn  fireight,  is  fcM*  damages  only,  and  any  sum  actually 
earned  by  the  plainttfib  by  bringing  home  cargo  for  other 
personsi  or  employing  the  ship  in  any  other  way,  would 
have  to  be  taken  into  account  in  estimating  those  damages. 
It  appears  to  us,  therefore,  that  this  was,  properly  speaking, 
a  demand  for  unliquidated  damages,  which  could  not  be 
proved  und^r  the  fiat,  and,  consequently,  that  the  defendant 
is  not  protected  by  his  certificate,  nor  entitled  to  be  dis- 
charged oat  of  custody. 

Rule  discharged  (a). 

/  (a)  See  Boorman  y.  Nask,'^  B.  &  C.  145. 


cr/<^.  c^^^a^.  /// '  Thobnb  t?.  Jackson. 

An  affidavit       J5.  C.  R  OB  INS  ON  shewed  cause  against  a  rule  obtwned 

in  rapport  of  ^ 

an  appUcatUm  by  Chamock,  which  called  upon  the  plaintiff  to  shew  cause 
suggestion  ^^J  &  su^estion  should  not  be  entered  to  deprive  the 
^loea  2,  plaintiff  of  costs,  and  tax  the  defendant  his  double  costs,  a 
^•.??,V"''^''^*  sun^  Jess  than  40*.,  namely,  \L  ]«..havinir  been  recovered, 

Middlesex  .  .  . 

Court  of  The  affidavit  on  which  the  rule  had  been  obtained  was  in 

dwcribedthe  ^^^  form: — "  JnQ.   Jackson,  of 'No.  51,  Bedford  Row, 

of*^ No^s"  Holbom,  in  the  county  of  Middlesex,  Tailor,  the  above 

Bedford  Row,  named  defendant,  maketh  oath  and  saith,  that  the  above 

the  county  of  named  plaintiff  did,  on  the  atrial  of  this  cause^  obtain  a 

andfarSer*  verdict  for  the  sum  of  li  l«.,and  no  piorej.ai^d  t)iis  de- 
stated,  that 

"beforeand 

at  the  commencement  of  this  suit  he  was,  and  ever  since  hath  been,  and  still  is,  inhabiting  and 
resident  in  Bedford  Row  aforesaid ;  and  that  for  and  during  all  that  time  he  wes,  and  stfll  b ,  liable 
to  be  summoned  to  the  Court  of  Requests  held  at  Kioraate  Strset,  Hoiboni,  aforesaid ;  ■  and  that 
the  cause  of  the  abo?e  action,  and  every  part  thereof,  arose  within  the  jurisdiction  of  the  said 
Court :"  Btld,  that  the  affidavit  was  inrafficient,  as  it  did  not  shew  the  whole  of  Bedted  Row 
to  be  in  the  county  of  Middlesei ;  and  that  the  Court  could  not  take  judicial  notice  that  the 
Court  of  Requesu  for  Ifiddtesez  was  held  in  Kingsgate  toeet 
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ponent  further  saith,  that  this  deponent  before  and  ai  the        ld4d« 
commenoemcDt  of  thig  suit  was»  and  ever  since  hath  been,       Thorne 
and  still  ia,  inhabiting  and  resident  in  Bedford  Row  afore-*  *- 

said,  and  that  this  deponent,  for  and  during  all  that  time, 
was  and  still  is,  liable  to  be  summoned  to  the  Court  of 
Requests  held  at  Eingsgate  Street,  Holbom,  aforesaid,  and 
that  the  cause  of  the  above  action,  and  every  part  thereof, 
arose  within  the  jurisdiction  of  the  said  Court';  and  this 
deponent  further  saith,  that  the  declaration  in  this  cause 
contained  only  two  counts:  the  first  count, was  for  goods 
sold  and  delivered ;  and  the  second  was  a  count  upon  an 
account  stated,  to  which  the  defendant  pleaded  never 
indebted  and  payment,  and  that  the  plaintiff's,  particulars 
were  in  the  following  form:  'This  action  is  brought  to 
recover  the  sum  of  AL  lis,  6(L  due  from  the  defendant 
to  the  plaintiff,  the  particulars  of  which  have  been  already 
delivered  to  the  defendant  Dated  this  26th  day  of  March, 
1846."'  This  affidavit,  it  was  contended,  did  not  disclose 
that  the  defendant  was  resident  within  the  jurisdiction  of 
the  Court  of  Requests  for  the  county  of  Middlesex.  He 
descril)ed  himself  as  of  No.  51,  Bedford  Row,  in  the  county  of 
Middlesex,  but  it  was  consistent  with  that  description  that 
a  portion  of  Bedford  Row  was  within  the  county  of  Middle- 
sex, and  another  portion  in  the  city  of  London,  and  that 
the  defendant  was  resident  within  the  latter  portion  of  the 
street.  As  against  the  defendant,  the  plaintiff  was  entitled 
to  the  presumption  that  the  defendant  did  reside  there. 
If  so  the  plaintiff  could  not  be  deprived  of  his  costs.  The 
latter  part  of  the  affidavit  wherein  he  described  himself  to 
be  liable  to  be  summoned  to  the  Court  of  Requests  held  at 
Kingsgate  Street,  Holbom,  did  not  remove  the  objection, 
because  the  Court  could  not  take  judicial  notice  that  the 
Court  of  Requests  for  the  counQr  of  Middlesex  was  held  in 
that  place.  It  was  consistent  with  this  statement  that  a 
Court  of  Requests  for  some  other  locality  was  held  in 
Kingsgate  Street,  Holbom. 
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1846.  ^  Chamock^  in  support  of  the  rule.  The  statement  of  the 
residence  of  the  defendant  must  be  construed  with  reference 
to  the  description  he  previously  gave  of  himself;  if  so,  then 
it  amounted  to  a  positive  statement  that  the  defendant  was 
resident  in  the  county  of  Middlesex,  as  he  described  himself 
of  Bedford  Row,  Holbom,  in  the  county  of  Middlesex, 
and  then  stated  that  he  resided  in  Bedford  Row  aforesaid, 
which  must  mean  Bedford  Row,  in  the  county  of  Middlesex* 
With  respect  to  the  latter  part  of  the  objection,  as  the 
defendant  made  this  application  under  the  authority  of  a 
public  act  of  Parliament,  the  Court  would  take  judidal 
notice  of  the  place  wherein  the  Court  was  held. 

Wilde,  C,  J. — ^The  present  affidavit,  it  appears  to  me, 
does  not  sufficiently  shew  that  the  defendant  is  within  the 
provisions  of  the  act  of  Parliament  It  is  requi^te  that  a 
party  making  such  an  application  as  the  present  should 
shew  with  reasonable  certainty  that  he  comes  within  the 
operation  of  the  act  But  it  is  quite  consistent  with  the 
contents  of  this  affidavit,  that  he  formerly  lived  in  some 
part  of  Bedford  Row,  but  whether  that  part  is  within  the 
county  of  Middlesex,  or  in  the  city  of  London,  is  not  shevm* 
That  portion  of  the  street  wherein  the  defendant  resides 
may  not,  for  any  thing  that  appears  here,  be  within  the 
county  of  Middlesex.  This,  I  think,  renders  the  affidavit 
defective.  Then  the  description  of  himself  as  being  liable 
to  be  summoned  to  the  Court  in  Kingegate  Street,  Holbom, 
does  not  remove  the  difficulty;  for,  the  Court  cannot  take 
judicial  notice  that  the  Court  of  Requests  established  by 
the  Middlesex  Act  is  held  in  that  place. 

CoLTMAN,  J. — ^It  appears  from  the  case  of  The,Ei$ig  ▼• 
Burridge  (a),  that  an  indictment  could  not  be  sustained  for 
perjury  if  assigned  on  such  an  affidavit  as  the  present 

^(a)  3P.  Wms.496.r. 


MiCHAfiLMAS  TBRM^    10  ViCt.  48l 

There,  it  seems,  the  Court  would  not  take  judicial  notice  1846. 

that  a  township  there  mentioned  was  situated  in  the  county  Thorite 
of  Somerset 


Jackbon. 


AIaitle,  J. — I  am  of  the  same  opinion* 
WiLtiABfSy  J.)  concurred* 


Rule  discharged. 


Kent  v.  The  Great  Wbstbbn  Railway  Company.         ,/^    if ,  ^yy«  /^r 

M  ALFOURD^  Seijt,  and  Brown,  shewed  cause  against  The  Great 
a  rule   obtained  by   Channel^   Serjt,  for  reviewing   the  way  Company 
Master's  taxation  in  this  case.     It  was  an  action  of  assump-  "cte^ofPwlil? 
sit  for  money  had  and  received  to  the  plaintiff  *S  use  under  ment  to  charge 
these  circumstances.     The  Great  Western  Railway  Com-  aending  goods 
pany  was  incorporated  by  the  5  &  6  Wm.  4,  c  cvii.,  which  ^t^*'  S 
statute  was  afterwards  amended  by  the  6  Wm.  4,  c.  xxxviiL,  M««m|>«'  for 

..  V  •  money  had 

1  Vict.  c.  xcii.,  and  the  2  &  3  VicL  c.  xxvii.     The  effect  of  and  received, 
those  statutes  was,  that  the  company  was  entitled  to  take  difference 
only  equal  tolls  of  all  persons  sending  goods  by  that  line.  J^ml^haroed 
In  the  present  instance,  greater  tolls  had  been  taken  froip  the  plamttff 
the  plaintiff  than  were   demanded  and   taken  of  other  charged  by 
persons  using  the  line,  and   this  action  was  brought   to  other^p^^ons 
recover  the  difference  between  the  amount  of  those  two  *°*"  ^^  ^^' 

veyance  of 

charges.     The  case  was  similar  in  circumstances  to  Parker  poods,  it  was 

V.  The  Great  Western  Railway  Company  (a).     Previous  to  charges  so 

bringing  the  action,   the  plaintiff  delivered  a  long  and  considcriS'aa 

special  notice  of  action,  to  the  extent  of  upwardis  of  2500  «>mething 

*  *  done  under 

the  act  by 

/^(a)  r  M.  &  G.  263 ;  S.  C.  7  Scott,  N.  IL  835.  were^n^o?. 

porated,  and 
oooMQiMntly  thai  nnder  sect  228,  they  were  entitled  to  notice  of  aetion;  and  therefore,  that 
the  Master  was  right  id  allowing  the  plaintiff  the  cosU  of  a  notice  of  action. 

The  Cooit  refused,  on  a  motion  to  reriew  the  taxation,  to  entertain  an  objection  to  the 
amount  of  the  costs  of  the  notice  of  action  so  allowed,  as  that  objection  had  not  been  taken 
before  the  Matter. 

VOL.   TV.  II  D.   &   L. 
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1846.       folios,  in  which  the  nature  of  the  overcharges  was  set  forth. 


2Ent  The  plaintiff  had  a  verdict,  and  on  taxation  of  costs  it  was 
The  Great  ^4^^^®^>  ^^  ^^^  P®^  ^^  ^®  defendants,  that  the  plaintiff 
WE8TEEN  was  Hot  entitled  to  the  costs  of  the  notice  of  action,  because 
'  the  amount  of  costs  indorsed  on  the  writ  was  only  21.  5s., 
and  as  the  writ  was  the  foundation  of  the  action,  the 
Master  was  restricted  in  his  allowance  of  costs  to  such  as 
accrued  subsequently  to  and  inclusive  of  the  writ  itsel£ 
No  question  was  raised  before  the  Master  as  to  the  amount 
of  the  charges  made  in  respect  of  the  notice  of  action. 
The  Master  allowed,  in  respect  of  that  item,  the  sum 
of  nSL  I5s.  The  first  question  was,  whether  the  foun- 
dation of  the  present  action  was  **  anything  done**  in  pur- 
suance of  the  company's  act,  for  the  words  of  sect  223 
of  the  5  &  6  Wm.  4,  c.  cviL  were,  <<that  no  action,  suit,  or 
information,  nor  any  other  proceeding^  of  what  nature 
soever,  shall  be  brought,  commenced,  or  prosecuted  against 
any  person  for  anything  done  or  omitted  to  be  done  in 
pursuance  of  this  act,  or  in  the  execution  of  the  powers 
or  authorities,  or  any  of  the  orders  made,  given,  or  directed 
in,  by,  or  under  this  act,  unless  twenty  days  previous  notice, 
in  writing,  shall  be  given  by  the  party  intending  to  com- 
mence and  prosecute  such  action,  suit,  information,  or  other 
proceeding  to  the  intended  defendant."  There  could  be 
no  doubt  that  the  present  action,  though  in  the  form  of 
assumpsit  for  money  had  and  received,  was  in  substance  an 
action  to  recover  compensation  for  a  series  of  torts  com- 
mitted by  the  company  in  the  exercise  of  the  powers 
conferred  upon  it  by  the  statute;  and  to  that  substance 
the  Court  will  look.  A  plaintiff  could  not,  by  altering  his 
form  of  action,  deprive  the  defendant  of  an  advantage  to 
which  he  was  entided.  The  plaintiff,  therefore,  in  the 
present  case,  was  bound  to  give  notice  of  action  to  the 
defendants ;  H^Uktt  v.  Tidey  (a).     The  cases  of  fFaterhause 

/(a)  1  Show.  214. 
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V.  Keen  (a);    Smith  v.  Sbaw(b);  Greenmy  ▼.  Hurd(c);        1846. 

and  Boyd  v.  The  Croydon  Raxboay  Company  (d),  were  clear        Kbnt 

authorities  to  shew  that  the  defendants  were  entitled  to    ^   !^ 

The  OaiAT 

notice  of  action.     The  present  was  very  difierent  from     Westeek 

those  cases  where  a  company  had  been  guilty  of  negligencei 

and  where,  consequently,  it  could  not  truly  be  said  that 

the  act  complained  of  had  been  done  in  pursuance  of  the 

powers  given  by  the  Incorporating  Act     Thus  in  the  case 

of  Carpue  v.   The  Brighton  Raiboay  Company  (e)^  it  was 

held  that  no  notice  of  action  was  necessary,  because  the 

company  were  sued  in  their  capacity  of  carriers,  and  not  for 

anything  done  or  omitted  under  the  special  authority  con- 

feired  by  the  act    Pabner  v.  The  Grand  Junction  BaUway 

Company  (/)  was  to  the  same  e£Rect    The  next  question 

was,  whether  the  indorsement  ou'  the  back  of  the  writ 

restricted  the  plaintiff  in  his  demand  for  costs.    Possibly  if 

the  defendants  had,  within  four  days,  paid  the  amount  of 

debt  and  costs  claimed  by  that  indorsement,  the  plaintiff 

might  have  been  restricted,  but  in  order  so  to  restrict  him, 

the  payment  should  have  been  made  within  that  time; 

Bowdidge  v.  SSaney  (y).    Then  with  regard  to  the  amount 

which  the  Master  had  allowed,  as  no  objection  was  taken 

on  that  ground  at  the  time  of  taxation  it  could  not  now  be 

raised,  for  it  was  the  established  practice,  that  on  a  motion 

to  review  a  taxation,  only  those  objections  which  were 

taken  before  the  Master  were  available. 

Channettf  Serjt,  and  Keating^  supported  the  rule.  If 
the  plaintiff's  cause  of  action  came  substantially  within 
sect.  223  of  the  company's  act,  the  plaintiff  could  not,  by 
varying  his  form  of  action,  deprive  the  defendants  of  their 

•  (a)  4  B.  &  C.  200;  S.  C.  6  D.  •   (e)  6  4.  B.  747;  S.  C.  1  D.  & 

k  B.  267.  M.  608. 

^{h)  10  B.&  C.  277;  S.  C.  5  M.  •t/)  4  M.  &  W.  749;  S.  C.  7 

&  R.  225.  Dowl.  232. 

•^(c)  4  T.  R.  553.  ^{g)  2  Binff.  N.  C.  142;  S.  C. 

(d)  4  Bing.  N.  C.  669 ;  S.  C.  6  2  Soott,  197  ;  4  Dowl.  140. 
Scott,  461;  6  Dowl.  721. 

I  I  2 
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1846.       right  to  notice  of  action;  consequently,  if  the  foundation 
^""P'^""^    of  this  action  was  a  matter  or  thing  done  in  pursuance 
V.  of  the  act,  the  defendants  were  entitled  to  notice.    If, 

Weotebn  however,  the  provision  with  respect  to  tolls  to  be  found  in 
Railway  Co.  ^^  original  act  was  examined,  it  would  be  found  to  refer 
to  tolls  to  be  taken  by  the  company  from  persons  who  used 
the  line  and  conveyed  their  own  goods,  and  not  to  a  case 
like  the  present,  where  the  company  conveyed  the  goods 
like  ordinary  carriers.  The  provision  restricting  the  amount 
of  chaiiges  to  be  made  did  not,  therefore,  operate  to  make 
the  excessive  amount  of  tolls  a  thing  done  in  pursuance  of 
the  statute,  as  that  only  limited  the  amount  which  they  had 
a  right  to  charge  as  ordinary  carriers.  The  case,  therefore, 
came  within  the  principle  of  Carpne  v.  The  Brighton  RaS" 
way  Company  {fl\  and  Palmer  v.  The  Grand  Junction  Bailway 
Company  (ft),  where  it  was  held,  that  a  wrongful  act  done  by 
such  a  company,  independent  of  the  authority  conferred 
by  the  statute,  did  not  render  it  necessary  for  the  plaintiff 
to  give  notice  of  action.  Secondly,  supposing  that  the 
plaintiff  was  bound  to  give  notice  of  action,  he  was  not 
entitled  to  the  costs  of  it  The  provisions  of  Reg.  Gen.,  Hil. 
Term,  2  Wm.  4,  r.  IL  were  in  these  terms :  "  that  upon  every 
bailable  writ  and  warrant,  and  upon  the  copy  of  any  process 
served  for  the  payment  of  any  debt,  the  amount  of  the  debt 
shall  be  stated,  and  the  amount  of  what  the  plaintiff's 
attorney  claims  for  the  costs  of  such  writ  or  process,  arrest, 
or  copy  and  service,  and  attendance  to  receive  debt  and 
costs ;  and  that  upon  payment  thereof  within  four  days,  to 
the  plaintiff,  or  his  attorney,  further  proceedings  will  be 
stayed."  That  rule  evidently  meant  that  the  plaintiff  was 
to  state  all  the  costs  to  which  he  was  entitled  down  to  the 
time  of  serving  the  process.  By  indorsing,  therefore,  only 
the  sum  of  221  5^.,  the  plaintiff  had  precluded  himself  from 
demanding  any  greater  amount  for  previous  costs.  I( 
however,  he  had  not  precluded  himself,  still  there  was  no 

Aa)  6  Q.  B.  747;  S.  C.  I  D.  &       y{b)  4  M.  &  W.  749;  S.  C.  7 
M.  608.  Dowl.  232.   ^ 
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provision  in  the  statute  to  entitle  him  to  those  costs.     As        1846. 

there  was  no  such  provision,  he  could  have  no  right  to  them.        tone 

The  amount,  however,  allowed  by  the  Master  must  be    _,    ^ 

considered  as  excessive.  Wbstbrn 

IUtlway  Co. 

WiLBB,  C.  J. — It  appears  to  me  that  this  case  may  be 
distinguished  from  that  of  Palmer  v.  The  Grand  Junction 
Railway  Company,  The  cause  of  action  in  that  case  was 
alleged  negligence  in  conveying  certain  horses  of  the 
plaintiff,  and  therefore  could  in  no  way  be  considered  as  a 
thing  done  under  the  authority  of  the  company's  acts. 
Toll,  however,  is  taken  under  the  authority  of  the  act,  and 
an  irregularity  in  taking  it  must  be  considered  as  an  irre^ 
gularity  in  something  done  in  pursuance  of  the  act  A 
notice,  therefore,  is  a  necessary  condition  precedent  to 
bring  apy  action.  With  respect  to  the  amount  allowed  by 
the  Master  for  the  notice,  I  think,  that  as  the  question  of 
amount  was  not  raised  before  him,  we  cannot,  on  an 
application  of  this  kind,  entertain  it  The  present  rule, 
therefore,  must  be  discharged. 

Maule,  J. — This  case  appears  to  me  to  &11  within  the 
provision  of  the  act  of  Parliament,  by  which  a  notice  is  a 
necessary  preliminary  to  any  action.  That  act.  enables  the 
company  to  convey  other  persons*  goods,  charging  a  certain 
sum,  and  only  a  certain  sum  for  that  carriage.  Here,  then, 
the  parties  are  trying,  in  the  form  of  an  action  of  assumpsit, 
the  question  whether  the  company  are  entitled  under  that 
act  to  charge  more,  or  whether  they  are  not  bound  to  carry 
for  less.  This,  I  say,  is  an  action  for  something  done 
under  the  powers  of  the  act  which  it  does  not  justify,  but 
which  the  defendants  think  it  justifies,  and,  consequently, 
notice  of  action  is  necessary.  It  has,  however,  been 
urged,  that  the  plaintiff  cannot  recover  these  costs,  because 
the  rule  of  Court  requiring  the  indorsement  of  the  costs 
does  not  appear  to  include  such  a  charge.  That  nile 
provides,  that  upon  every  writ  for  the  payment  of  any  debt. 
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1846.       the  amount  of  what  the  plaintifiTs  attorney  daims  for  the 
^""^^^    costs  of  such  writ  shall  be  indorsed,  and  that  upon  payment 
9.  thereof  within  foiu:  days^  further  proceedings  ^U  be  stayed 

WsOTBRN  Afterwards,  however,  this  act  passes,  which  says,  that  the 
Railway  Co.  plaintiff  shall  be  barred  from  suing  out  this  writ  without 
giving  notice.  The  party  cannot,  under  those  circum- 
stances, say,  that  the  proceedings  shall  be  stayed  without 
paying  the  costs  of  that  notice.  The  question  as  to  the 
amount  was  entirely  for  the  Master's  determination.  It 
has  been  urged,  that  the  notice  was  somewhat  longer  than 
it  ought  to  have  been.  That  point,  however,  was  not  taken 
before  the  Master,  and  as  he  might  have  disallowed  a  part^ 
had  the  objection  to  it  been  made,  we  cannot  say  that  he 
has  done  wrong,  and  remit  the  matter  back  to  him. 

CoLTM AN,  J.,  and  WiLLiAJfS,  J.,  concurred. 

Rule  discharged. 


(Same  v.  Ten  other  Defendants  in  Ten  diflierent  Actions.) 

Elerentepa-  \^HANNELL^  Seijt,  and  Pigotty  shewed  cause  against 

were  broi^^ht  ^  ^^^  ^^^  obtained  by  Bramtoett  on  behalf  of  the  defendant 

ac^wttt^mii  in  the  present  action,  and  the  defendants  in  ten  others 

aprorinoiMl  brought  by  the  same  plaintiff,  to  stay  proceedings  in  all 

mittee  respeo-  except  such  one  as  the  plaintiff  should  elect  to  proceed  in. 

lame^cMBe  *  '^^^  whole  eleven  actions  were  brought  against  the  eleven 

df  action.  defendants  as  members  of  the  provisional  committee  of  the 

ants  applied  Tonbridge  and  Rye  Harbour  Railway  Company.    It  was 

proceedinffs  admitted  that  all  the  actions  were  brought  for  the  same 

ix^pt  b"a«t  ^^"®®*  *"^  moreover,  that  if  the  defendants  were  liable, 

one  which  the  they  were  jointly  and  not  severally  liable.     Admitting  this 

elect,  bat  the 

Court  rofused  the  application. 
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to  be  the  state  of  tacts,  the  Court  had  no  jurisdiction  to       1846. 

make  the  present  rule  absolute  in  its  terms.    The  plaintiff       q^^^ 

had  a  clear  riirht  to  try  eadi  and  all  the  actions  he  had       „  «• 

^  "^  Tooth. 

broughti  and  if  thie  defendant  in  any  of  them  chose  to  plead 

in  abatement,  he  might  do  so.  The  terms  on  which  the 
defendants  proposed  to  stay  proceedings  were  most  unrea- 
sonable, as  they  did  not  even  amount  to  a  proposal  to 
become  parties  to  a  consolidation  rule ;  but  even  by  that 
rule  the  plaintiff  would  not  be  bound  to  stay  his  proceedings 
should  the  verdict  be  against  him,  as 'the  rule  was  fer  the 
benefit  of  the  defendant.  In  Dayk  v.  Anderson  (a),  the 
Court  of  King's  Bench  refused  to  mould  a  consolidation 
rule  so  that  the  plaintiff  should  be  bound  by  the  event  after 
trial  of  one  cause.  And  in  Anderson  v«  Towgood  (ft),  it 
was  admitted  by  the  counsel  for  the  defendant,  that  the 
plaintiff  would  be  at  Uberty,  notwithstanding  the  trial  of 
the  selected  case,  to  try  any  of  the  other  actions  mentioned 
in  the  rule.  The  principle  on  which  these  cases  were 
decided  was,  that  the  defendant  came  to  the  Court  to  ask 
a  favour,  and  he  had  no  right  to  put  the  plaintiff  in  a  worse 
situation  by  that  means,  or  deprive  him  of  any  of  his  rights. 
No  doubt  in  C€Kme  v.  Legk  (c),  where  several  actions  were 
brought  against  several  persons  for  the  same  debt,  who,  if 
at  all,  were  liable  joindy,  the  defendant  in  one  action 
having  paid  the  debt  and  costs  in  that  action,  the  Court 
stayed  the  proceedings  in  the  others,  without  costs.  But 
that  case  was  clearly  distinguishable  from  the  present,  as 
there  the  debt  and  costs  were  paid  before  the  application 
was  made.  So  in  Bartlett  v.  Bartlett  (d),  where  actions 
were  brought  on  a  replevin  bond  severally  against  the 
principal  and  sureties,  the  Court,  on  payment  of  the  rent 
due  and  costs,  stayed  proceedings  in  all  the  actions :  there, 
also  the  plaintiff's  claim  was  satisfied  by  one  of  the  parties 

/(fl)  1   A.  &   E.  635 ;  S.  C.  4  R.  126. 

N.  &  M.  873.  ^{d)  4  M.  &  G.  269;   S,  C.  4 

^b)  1  a  B.  246.  Scott,  N.  R.  779. 
(c)  6B.&C.  124;  S.C.9D.& 
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against  whom  the  action  was  brought.  If  Sharpe  v.  Letiir 
bridge  (a)  were  cited,  it  was  no  authority  in  &vour  of  the 
present  application,  as  there,  the  defendants  agreed  to  be 
bound  by  the  decision  of  one  of  the  actions  brought  The 
case  ot  PeclkeU  v.  Layton  (b)  was,  however,  a  clear  authority 
against  the  application.  There,  the  Court  refused  to  stay 
proceedings  in  an  action  against  a  sheriff's  officer,  under 
the  32  Gea  2,  c  28,  &  12,  though  a  similar  action  had 
been  commenced  against  the  sheriff  for  the  same  offence. 
No  substantial  hardship  was  inflicted  on  the  defendants  by 
the  plaintiff's  proceeding,  because  if  he  obtained  judgment 
against  one  of  the  defendants,  they  being  jointly  liable, 
although  the  judgment  should  not  be  satisfied,  it  would 
operate  as  a  bar  to  an  action  against  the  other  joint  debtors, 
as  was  decided  in  King  v.  Hoare  (c). 

Bramwellf  in  support  of  the  rule.  The  result  of  the 
cases  on  this  subject  appeared  to  be,  that  where  the  de- 
fendant had  a  good  defence  to  the  action,  but,  in  order  to 
give  effect  to  it,  considerable  expense  and  inconvenience 
would  be  incurred,  the  Court  would  interfere  summarily 
in  his  favour.  Thus,  in  Humphreys  v.  Kniffht{d)9  the  Court 
discharged  a  bankrupt  who  had  been  rendered  in  dischai^ 
of  his  bail  after  judgment,  but  who  had  obtained  his  certi- 
ficate after  issue  joined  and  before  judgement,  although  he 
had  not  pleaded  it  puis  darrein  continuance.  Sadler  v. 
Cleaver  (e)  was  decided  on  the  same  principle;  the  Court 
there  holding,  that  under  the  6  Geo.  4,  c.  16,  s.  126, 
which  authorizes  the  dischaige  of  a  certificated  bankrupt, 
taken  in  execution  for  a  debt  proveable  under  his  com- 
mission, the  Court  has  incidentally  the  power  of  staying 
proceedings,   even    before  judgment.     So,  in  Everett  v. 

y^{a)  4  M.  fr  6.  37;    8.  C.  4  ^  {d)  6  Bing.  672;  S.  C.  4  M. 

Scott,  N.  R.  722.  &  P.  376. 

y{h)  2  T.  R.  512.  (c^  7  Bing.  769;  S.  C.  5  M. 

(c)  Ante,  vpl.  2,  p.  382 ;  S.  C.  &  P.  706. 
13  M.  &  W.  494. 
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VoueOs  (a),  where  a  jury  had  by  consent  been  discharged       1846. 
from  giving  a  Terdict,  and  the  plaintiff,  instead  of  proceeding    ^gJJ^^T"""^ 
with  the  cause,  brought  a  fresh  action,  the  Court  stayed  the  ^^ 

proceedings.  In  Miles  v.  The  Inhabitants  of  Bristol  {b\  a 
plaintiff  having  brought  an  action  in  the  Court  of  King's 
Bench  against  the  hundred,  pursuant  to  7  &  8  Geo.  4,c.  31, 
which  requires  such  action  to  be  brought  within  three 
months,  afterwards  commenced  another  action  in  the 
Exchequer  for  the  same  cause,  the  Court  of  King's  Bench 
compelled  the  plaintiff  to  elect  in  which  suit  he  would 
proceed.  The  question  then  was,  whether  the  present 
came  within  that  class  of  cases.  Here,  no  doubt  the 
defendant  had  a  clear  defence  by  plea  in  abatement  to  any 
of  the  actions,  but  a  difficulty  was  imposed  on  him  by 
3  &  4  Wm.  4)  c.  42,  s.  8,  in  rendering  that  defence  avail- 
able, as  it  might  not  be  possible,  in  pursuance  of  the 
provisions  of  that  section,  to  shew  that  the  alleged  joint 
contractors  were  resident  within  the  jurisdiction.  But  even 
where  no  such  hardship  would  be  imposed  on  a  defend- 
ant, the  Court  had  interfered  to  stay  proceedings;  as  in 
Jefferies  v.  Sheppard  (c),  where  an  action  was  brought 
against  a  sheriff  for  money  levied  under  a  fi.  fa.,  without 
any  previous  demand,  upon  payment  of  the  sum  levied 
without  costs.  With  respect  to  the  defendants  becoming 
parties  to  a  consolidation  rule,  they  could  not  consent  to 
that  step,  as  the  defence  of  some  of  the  defendants  was, 
that  they  had  never  been  members  of  the  company,  and, 
therefore,  under  no  circumstances  could  have  become 
liable.  Unless,  therefore,  the  Court  interfered,  unnecessary 
hardship  would  be  imposed  on  the  defendants. 

WiLDB,  C.  J. — This  application  is  made  on  the  ground 
that  by  the  mode  of  proceeding  adopted  by  the  plaintiff, 
the  defendants  are  subjected  to  peculiar  hardship,  from 
which  they  can  only  relieve   themselves  by  a  circuitous 

(a)  3  B.  &  Ad.  349.  (c)  3  B.  &  A.  696.      But  see 

(6)  Ibid.  945.  Woodffate  v.  Bakbck,  2  Dowl  250. 
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1®^^-  lemedy,  unlesB  the  Court  interfere  saminarily.  Now  the 
Giles  mere  feet  of  the  defendaots  being  subjected  to  pecoliar 
TooTB*  hardship,  if  the  plaintiff  is  only  ezerdsing  his  ri^t,  is 
no  ground  for  the  Court's  interference.  Then  have  the 
defendants  the  ciicnitoos  remedy  alleged.  They  con- 
tend that  they  cannot  plead  in  abatement,  because  they 
cannot  shew  that  the  co-contractora  are  within  the  juris- 
diction. If  that  is  the  case,  then  the  relief  by  means  of  a 
plea  in  abatement  is  not  within  their  power.  They  cannot, 
therefore,  give  the  plaintiff  a  better  writ,  because  they 
cannot  comply  with  the  condition  which  the  Legislature 
has  imposed  on  defendants  who  seek  to  obtain  the  advantage 
of  a  plea  in  abatement  Why  should  the  Court  interfere 
to  deprive  the  plaintiff  of  the  benefit  of  that  condition 
against  the  expressed  intention  of  the  L^islature.  The 
defendants  have  deprived  themselves  of  the  means  of 
pleading  in  abatement  by  the  peculiar  association  with  which 
they  become  jcnnt  contractors.  The  hardship  of  which 
they  complain  arises  fit>m  that  curcomstance.  It  has  not, 
therefore,  been  shewn  that  the  defendants  have  any  cir- 
cuitous remedy.  If  not,  what  abuse  of  the  process  of  the 
Court  has  been  disclosed  which  should  induce  us  to  grant 
the  application  now  made?  The  plaintiff  is  merely  pur- 
suing a  strictiy  legal  right,  and  in  the  exercise  of  that  right 
it  is  not  shewn  that  any  abuse  or  oppresrion  is  used  The 
Court,  tiierefore,  cannot  safely  interfere  in  the  way  required 
If  there  is  any  hardship  in  the  present  state  of  the  law,  the 
Legislature  only  can  alter  it.  The  present  rule  must, 
therefore,  be  discharged. 

CoLTMAN,  J. — ^It  appears  to  me  that  the  defendants  have 
felled  to  diew  that  either  there  is  a  more  circuitous  remedy 
of  which  they  may  avail  themselves,  or  that  the  plaintiff 
has  been  guilty  of  oppression.  It  cannot  be  said,  that 
bringing  separate  actions  is  an  act  of  oppression,  for  the 
case  against  each  defendant  may  depend  on  very  different 
evidence.     If  the  plaintiff  joined  all  the  defendants  in  one 
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action  he  might  be  nonsoited,  as  he  would  perhaps  be        l^^^- 
unable  to  prove  a  joint  case  against  all.  <Qiu8 


Mavle,  J. — ^I  concur  also  that  this  rule  should  be  dis- 
chaiged.  The  plaintiff  has  a  demand^  for  which  he  contends 
that  the  eleven  defendants  are  liable.  Some  difficulty  may 
arise  m  proving  them  all  jointly  liable,  and  therefore  he 
brings  his  action  against  each.  This  he  has  a  right  to  do, 
subject  to  the  defendant  pleading  in  abatement,  but  which 
privilege  the  defendants,  it  seems,  cannot,  from  the  peculiar 
circumstances  of  the  case,  exercise.  The  defendants  then 
ask  the  Court  to  interfere  summarily  to  stay  the  plaintiff's 
proceedings.  The  cases  cited  have  a  veiy  remote  bearing 
on  the  application,  for  they  only  shew,  that  in  certain  cases 
the  Courts  will  exercise  an  equitable  jurisdiction.  The 
plaintiff,  therefore,  has  a  right  to  do  what  he  is  doing,  and 
could  not  fully  enforce  his  right  by  any  other  mode ;  and 
if  we  granted  the  application  of  the  defendants,  we  should 
be  infringing  on  the  just  rights  of  the  former. 

WiLUAMBi  J.,  concuned. 

Rule  dischaiged  with  costs  (a). 

yia)  See  The  Corporaikm  qf  8aUa^  y.  Jaekaum,  tmte,  voL  1,  p.  851. 


V. 

Tooth. 
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1847.         k/.(3.  /i'9nyffC4Jf ,  COBBETT  V.    OlOFIELD. 

Where  a  rule  J.  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
on  an  affidayit,  ^^ij  an  attachment  should  not  issue  against  him  for  a 
X^^  contempt  of  Court 

the  jurat  of 
which  is  de- 

fectiye,  in  not  O^  71  White  shewed  cause,  and  objected,  that  the  affidavit 
naaSToflhe     ^°  Support  of  the  application  was  defective,  in  not  stating 

deponents,        ^jje  addition  of  one  of  the  deponents.     The  affidavit  com- 

parsoant  to  ^ 

R^.  Gen.,       menced  thus: — "Affidavit  of  William  Cobbett,  a  prisoner 

1  C^  v^«     '^^  ^^^  Queen's  Prison,  the  above  named  plaintiff,  and  Al&ed 

^hL^^tbe     '^^^^  ^*^  ^^-  ^»  Marlborough  Head  Court,  Holland  Street, 

rule  wittk  costs.  Blackfiiars  Road,  in  the  parish  of  Christ  Church,  in  the 

A  &^/9^^  county  of  Surrey.''    The  Reg.  Gen.,  HiL  Term,  2  Wm.  4, 

r.  5,  requires  that  "  the  addition  of  every  person  making 

an  affidavit  shall  be  inserted  therein."     Although  in  a  joint 

affidavit  an   objection   to   the   description  of  one  of  the 

deponents  does  not  render  the  statements  of  the  others 

inadmissible ;  Nathan  v.  Cohen  {a) ;   yet  the  Court  will  not 

•^(fl)  3  Dowl.  370. 
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inquire  whether  the  facts  sworn  to  by  the  co-deponent  are       1847. 
sufficient  to  support  the  application;  Rex  v.  271^  Justices      qq^^^pj, 
of  the  County  of  Carnarvon  (a).     [Pollock,  C.  B.— That  is  a    q^"^^ 
very  convenient  rule  to  lay  down ;  how  is  the  Court  to  go 
through  the  whole  of  a  long  affidavit,  and  separate  the  good 
part  from  the  bad?  Alderson,  B. — The  question  whether  the 
statements,  of  a  co-deponent  are  sufficient  to  support  the 
rule  does  not  arise  here,  because  this  rule  cannot  be  sus- 
tained without  the  affidavit  of  both  deponents.]     He  also 
cited  Lawson  v.  Case  (b) ;  Tlie  Qu^en  v.  Reeve  (c) ;  Frost  v. 
Hayvxird  (dy 

Per  Curiam. — The  rule  must  be  discharged,  but  as  the 
objection  is  of  a  strictly  technical  nature,  without  costs. 

White  then  submitted  that  there  was  also  an  objection  to 
the  jurats,  which  entitled  him  to  discharge  the  rule  with 
costs.    The  jurats  were  as  follows : — 

**  Sworn  at  the  Queen's  Prison,  in  the  county  "\  „  Wn  ftam 
of  Surrey  the  23rd  day  of  January,  1847,  ^Cobbbtt." 
before  me,  J.  C.  Evison,  a  commissioner,  &c.J 

•*  Sworn  in  Court  at  Westminster  Hall,  the  "\    ^,  At^fred 
23rd  day  of  January,  1847,  before  me,   >   gj--o » 
T.  J.  Piatt  J 

The  rule  of  Trinity  Term,  1  Geo.  4  (e),  orders,  that "  upon 
every  affidavit  sworn  in  this  Court,  or  before  any  Judge  or 
commissioner  thereof,  and  made  by  two  or  more  deponents, 
the  names  of  the  several  persons  making  such  affidavit  shall 
be  written  in  the  jurat"  Here  there  is  nothing  to  shew 
that  the  affidavit  is  made  by  the  parties  whose  names  are 

(a)  5  N.  &  M.  364.  &  D.  560. 

{h)  1  Cr.  &  M.  481;  8.  C.  2  -^rf)  10  M.  &  W.  673;  S.  C.  2 

Dowl.  40.  DowL  666,  N.  S. 

(e)  4  a  B.  211 ;  S.  C.  3  G.  (e)  8  Price,  501. 
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1847.  written  opposite  the  jurats.  In  BlaehpeU  y.  AUen  (a),  the 
Court  said,  that  for  the  fiiture,  in  all  cases  of  a  defective 
jurats  they  would  discharge  the  rule  with  costs. 

PashJmf,  in  support  of  the  rule. 

Pollock,  C.  B.-'-I  think  that  we  are  bound  by  the 
authorities  to  discharge  this  rule  with  costs,  and  I  must 
add  that  I  do  not  regret  that  the  Court  has  come  to  such 
conclusion.  If  a  motion  is  made  on  a  defective  affidavit, 
why  is  the  other  side  to  be  put  to  the  expense  of  comiiig 
to  oppose  the  application. 

Aldnbson,  B. — ^We  are  bound  by  the  authority  of  Bladir 
well  V.  AOm  to  discharge  the  rule  with  costs.  We  do  not 
say  that  we  shall  do  so  for  other  technical  defects. 

Pabkb,  B.,  concuned. 

Rule  discharged,  with  costs  {b). 

•  (a)  7  M.  &  W.  146.  &  G.  291 ;  S.  C.  6  Scott,  N.  R. 

^If)  See  Pardoe  v,  TmU,  6  If.     273;  2  DowL  293»  N.  S,  r^ 


y-G.  //.9riynz/fQ .  JoNBS  t^.  JoNBS  and  Another. 

Trespass  qiitfe   J.  RESPASS  quare  clausum  fregit 

Plea,  that  The  defendants  pleaded  fourthly,  that  the  said  close  in 

^  fireehouT     which,  &c.,  was  the  close,  soil,  and  freehold  of  one  Thomas 

of  H.,  where. 

fore  the  defendants,  as  the  serrants  of  H.,  and  by  his  oomnund,  oommitted  the  trespasses. 
Replication,  that  defendants  did  not,  as  the  servants  of  H.,  and  by  his  oonunand,  commit  the 
trespasses :  Hdd^  that  the  repKcaftion  inrolved  a  **  negatiTe  pregnant,**  and  was  therefore  bad 
on  special  demurrer. 

Another  plea  deduced  title,  by  an  inctosore  act  to  an  allotment  of  land,  oomprinng  the 
locns  in  quo,  to  one  T.,  and  stated  his  entr^  and  possession  until  just  before  the  time  when, 
&C.,  and  giving  colour  to  the  plaintiff,  justified  the  trespass  as  the  servants  of  and  by  the 
command  of  T.  Replication,  that  defendants  entered  and  oommitted  the  trespasses  after 
the  passing  of  the  Limitation  Act  (3  &  4  Wm.  4,  c.  27 ),  and  that  the  entry  was  made  for  the 
purpose  of  recovering  the  dose  in  which,  &c.,  and  that  the  right  to  enter  did  not  first  accrue  to 
T.  or  the  defendants,  or  any  person  through  whom  they  claimMl,  at  ulj  time  within  twenty  yean 
before  makmg  that  en^ :  HeU^  on  special  demurrer,  that  the  replication  was  good,  it  being 
sufBcient  for  the  plaintiff  to  bring  the  case  within  the  second  section  of  the  statute,  and  if  the 
defendants  reHed  upon  an  v  subsequent  clause  as  preventing  the  right  of  entry  from  b^ng  barred, 
that  matter  should  come  nom  them  by  way  of  rejoinder. 
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Holt;  wherefore  the  defendants^  as  the  servants  of  the  said  1847. 
T.  Holt,  and  by  his  oommaDd,  at  the  said  several  times  j<^e« 
when,  &a,  committed  the  alleged  trespasses.  .  ** 

Fifthly.  That  from  time  whereof  the  memory  of  man  and  AdoUmt. 
runneth  not  to  the  contrary,  and  up  to  and  until  the  passing 
of  a  certain  act  of  Parliament,  made  and  passed  in  the 
twenty-*<Beventh  year  of  our  late  Lord  Eling  George  the 
Third,  intituled  ^' An  Act  for  inclosing  lands  in  the  parish 
of  Hope  Mansell,  in  the  county  of  Hereford,"  the  said 
close  in  which,  &c.,  was  part  and  parcel  of  certain  common- 
able and  waste  lands  called  the  Purlieu,  within  the  manor 
and  parish  of  Hope  Mansell,  in  the  coun^  of  Hereford; 
and  that  before  and  at  the  time  of  the  passing  of  the  said 
act  of  Parliament^  certain  messuages  and  tenements,  with 
the  appurtenances  called  Sutton,  and  a  certain  other  tene- 
ment called  Hazlebridge,  with  the  appurtenances,  and  also 
a  certain  other  tenement  called  Upper  End,  and  also  a 
certain  other  tenement  called  Twisland,  were,  and  each  of 
them  was,  and  from  time  immemorial  had  been,  within  and 
parcel  of  the  manor  of  Hope  Mansell,  in  the  county  of 
Hereford,  and  respectively  customary  tenements  of  the 
said  manor,  demised  and  demisable  by  copy,  of  court  roll  of 
the  said  manor,  by  the  lord  of  the  said  manor  or  the  steward 
thereof  for  the  time  being,  to  persons  willing  to  take  the 
same  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor;  and  the  respective  owners  and  occupiers  of  the 
said  tenements,  and  each  of  them  respectively,  were,  and 
from  time  immemorial  had  been  entitled  to  certain  com- 
monable rights  upon  the  said  commonaUe  and  waste  lands 
in  respect  of  the  said  tenements  respectively :  that  before 
the  passing  of  the  said  act,  and  lopg  before  the  first  of  the 
said  times  when,  &c.,  in  the  declaration  mentioned,  to  wit, 
on,  &C.,  one  James  Roberts,  then  being  lord  of  the  said 
manor,  at  his  Court  Baron  holden  in  and  for  the  said 
manor,  before  John  Holden^  then  being  his  steward  of  the 
said  manor,  by  copy  of  the  court  roll  of  the  said  manor, 
granted  to  one  John  Jones  the  said  messuage  and  tenement 
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called  Sutton,  with  the  appurtenances,  to  hold  the  same  to 
him,  and  his  heirs  and  assigns  for  eyer,  by  copy  of  the 
court  roll  of  the  said  manor,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor;  by  virtue  of  which 
said  grant  the  said  Johti  Jonfts  afterwards,  to  wit,  on,  &c, 
and  long  before  the  first  of  the  said  times  when,  &c, 
entered  into  and  upon  the  sdd  last  mentioned  messuage 
and  tenement,  with  the  appurtenances,  and  became  and 
was  thereof  seised  in  his  demesne  as  of  fee,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  sud  manor.  (The 
plea  then  stated  in  similar  terms  the  grant  of  Hazelbridge 
to  John  Jones,  that  he  died  seised  thereof,  leaving  one 
Mary  Jones  his  widow,  and  one  John  Jones  the  younger, 
his  eldest  son  and  heir.)  And  thereupon  afterwards,  to 
wit,  on,  &c.,  and  before  the  passing  of  the  said  act  of 
Parliament,  and  long  before  the  first  of  the  said  times 
when,  &c.,  the  said  Mary  Jones,  at  a  general  Court  Baron 
of  one  W.  Roberts,  the  lord  of  the  said  manor,  holden  on, 
&C.,  before  one  J.  Holder,  then  being  his  steward  of  the 
Court  of  the  said  manor,  came  into  the  said  Court  in  her 
proper  person,  and  prayed  to  be  admitted  to  the  said 
customary  tenements,  with  the  appurtenances,  for  her  fiee 
bench  for  the  term  of  her  natural  life,  according  to  the 
custom  of  the  said  manor;  whereupon  the  said  lord  of  the 
said  manor,  at  the  Court  so  holden  as  last  aforesaid,  by  his 
said  steward,  granted  the  said  tenements  and  premises, 
with  the  appurtenances,  to  the  said  Maiy  Jones,  to  hold  to 
her  and  her  assigns  for  her  free  bench  during  the  term  of 
her  natur^.iife,  according  to  the  custom  of  the  said  manor, 
by  copy  of  the  court  roll,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  said  manor;  and  the  said  Mary  Jones 
was  then,  according  to  the  custom  of  the  said  manor, 
admitted  tenant  of  the  said  tenements  and  premises,  with 
the  appurtenances,  in  manner  and  form  as  aforesaid :  and 
thereupon  afterwards,  to  wit,  on,  &c.,  the  said  Maiy  Jones 
entered  into  and  upon  the  said  tenements  and  premises, 
with  the  appurtenances,  and  became  and  was  seised  thereof 
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for  her  free  bench  for  the  term  of  her  natural  life,  at  the        1^47. 

will  of  the  lord  of  the  said  manor,  and  according  to  the        j<wbs 

custom  of  the  said  manor,  and  remained  so  seised  until  the        .  **- 

day  of  her  death  hereinafter  mentioned,  the  remainder   andAnotbor. 

thereof,  subject  to  such  estate  of  the  said  Mary  Jones, 

having  descended  and  come  to  the  said  John  Jones  the 

younger,  as  such  eldest  son  and  heir  of  the  said  John 

Jones  his  father  as  aforesaid :  that  before  the  passing  of  the 

said  act  of  Parliament,  and  long  before  the  first  of  the  said 

several  times  when,  &c.,  to  wit,  on,  &c.,  one  Joseph  Terrott, 

then  being  lord  of  the  said  manor,  at  his  Court  Baron 

holden  in  and  for  the  said  manor  before  one  John  Holden, 

then  being  steward  of  the  said  manor,  by  copy  of  the  court 

rolls  of  the  said  manor,  granted  to  one  Imm  Trusted  the 

said  tenement  called  Upper  End,  with  the  appurtenances, 

to  hold  the  same  to  him  and  his  heirs  and  assigns  for  ever, 

by  copy  of  the  court  roll  of  the  said  manor,  at  the  will  of 

the  lord  of  the  said  manor,  according  to  the  custom  of  the 

said  manor,  in  trust  nevertheless  for  the  said  Mary  Jones, 

and  her  heirs  and  assigns  for  ever ;  by  virtue  of  which  said 

last  mentioned  grant  the  said  Imm  Trusted  afterwards  and 

before  the  passing  of  the  said  act  of  Parliament,  and  before 

any  of  the  said  times  when,  &c.,  to  wit,  on,  &c.,  entered 

into  and  upon  the  said  last  mentioned  tenement,  with  the 

appurtenances,  and  became  and  was  seised  thereof  in  his 

demesne  as  offee,  at  the  will  of  the  lord  of  the  said  manor, 

according  to  the  custom  of  the  said  manor,  but  nevertheless 

on  such  trust  as  aforesaid;  and  the  said   Imm  Trusted 

remained  so  seised  as  aforesaid  of  and  in  the  said  last 

mentioned  tenement,  with  the  appurtenances,  until  and  at 

and  after  the  passing  of  the  said  act  of  Parliament    (The 

plea  then  stated  in  similar  terms  the  grant  of  Twisland  to 

the  plaintiff  in  trust  for  Mary  Jones:  that  Mary  Jones, 

with  the  consent  of  her  trustees,  respectively  entered  and 

remained  in  possession  of  Upper  End  and  Twisland  until 

the  day  of  her  death.)    The  plea  then  set  out  an  award 

made  by  a  commissioner  under  the  General  Inclosure  Act, 

VOL.    IV.  K   K  D.   &  L. 
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1847.       (41  Geo.  3,  c  IO99)  and  averred,  that  the  said  close  in 

^f^JJ^^    which,  &c,  was,  then  and  long  before  the  first  of  the  said 

«•  several  times  when,  &c.,  with  certain  land  thereto  adjoiniiur 

J0N£8  ,      .  1       /.     1  .  1  ,  ... 

and  Another,  being  parcel  of  the  said  common  and  waste,  containing  in 
the  whole  45  acres,  2  roods,  and  30  perches,  allotted  by 
the  said  commissioner  to  the  said  Mary  Jones,  in  compen- 
sation fur  aU  rights  and  interest  in  the  said  commonable 
and  waste  lands,  claimable  in  respect  of  the  said  several 
tenements  of  which  she  was  so  possessed,  and  in  which  she 
was  so  seised  and  interested  as  aforesaid.  The  plea  then 
stated  the  will  and  codicil  of  Mary  Jones,  whereby  she 
devised  and  appointed  that  the  said  Imm  Trusted,  after 
her  decease,  should  stand  seised,  possessed  o^  and  interested 
in  such  parts  of  the  aforesaid  allotment  as  had  been  allotted 
to  her  in  right  of  the  said  Upper  End  estate,  to  and 
for  the  use  and  behoof  of  George  Jones,  his  heirs  and 
assigns,  for  ever,  at  the  will  of  the  lord,  and  according  to 
the  custom  of  the  said  manor.  The  plea  then  set  out  an 
agreement  between  John  Jones  the  younger,  George  Jones, 
and  the  plaintiff,  to  refer  the  division  of  the  allptments  to 
an  arbitrator;  also  his  award,  whereby  amongst  other  things 
he  awarded,  that  the  said  George  Jones,  his  heirs  and 
assigns,  or  the  said  Imm  Trusted  and  his  heirs,  in  trust  for 
the  said  George  Jones,  his  heirs  and  assigns,  should  fix>m 
thenceforth,  in  right  of  the  said  estate  called  Upper  End, 
stand  seised  and  be  possessed,  according  to  the  custom  of 
the  said  manor,  of  all  that  piece  or  parcel  of  land,  paitly 
arable  and  partly  wood  land,  containing  by  admeasurement 
25  acres  and  30  perches,  or  thereabouts,  be  the  same  more 
or  less,  being  other  part  of  the  said  allotment  so  awarded  to 
the  said  Mary  Jones  as  aforesaid.  The  plea  then  averred, 
that  the  said  close  in  which,  &c.,  in  the  declaration 
mentioned,  is  parcel  of  the  said  25  acres  and  30  perches  of 
land  so  awarded  to  the  said  Imm  Trusted,  in  right  of  the 
said  estate  of  Upper  End  tenements ;  that  afterwards  Imm 
Tnisted  entered  into  and  upon  the  said  close  in  which,  &C5 
and  became  and  was  seised  thereof  in  his  demesne  as  of 
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fee,  at  the  will  of  the  lord,  &c.,  and  continued  so  seised        1®^7. 
until  the  time  of  his  death.     The  plea  then  stated  the        Jonbs 
death  of  Imm   Trusted,  and  that  Thomas  Trusted,  his       j^^'^^ 
eldest  son  and  heir,  entered  into  and  upon  the  said  close   «wi  Another, 
in  which,  &c.,  and  then  became  and  was,  and  remained 
and  continued  until  just  before  the  first  of  the  said  several 
times  when,  &c.,  lawfully  possessed  of  the  same.     The 
plea  then  gave  express  colour  to  the  plaintiiF,  and  justified 
the  entry  of  the  defendants  as  the  servants  of  Thomas 
Trusted,  and  by  his  command,  &c.     Verification. 

Replication  to  the  fourth  plea.  That  defendants  did  not,  as 
the  servants  of  the  said  Thomas  Holt  and  by  his  command, 
commit  the  alleged  trespasses  in  the  declaration  mentioned, 
modo  et  forma. 

Replication'  to  the  fifth  plea.  That  defendants  entered 
upon  the  said  close  in  which,  &c.,  and  committed  the 
trespasses,  &c.,  after  the  passing  of  a  certain  act  of  Parlia- 
ment, made  and  passed  in  a  session  of  Parliament  holden  in 
the  third  and  fourth  years  of  the  reign  of  his  lat^  Majesty 
King  WilHam  the  Fofarth,  intituled,  "  An  Act  for  limitation 
of  Actions  and  Suits  relating  to  Real  Property,  and  for 
simplifying  the  remedies  for  trying  the  rights  thereto,"  and 
also  after  the  31st  day  of  December,  a.  d.  1833,  in  the 
said  act  of  Parliament  mentioned,  to  wit,  at  the  said  times 
when,  &c :  that  such  entry  was  so  made  in  manner  afore- 
said for  the  purpose  of  recovering  the  said  close  in  which, 
&c.,  and  that  the  said  Thomas  Trusted,  by  the  defendants 
his  servants  in  that  behalf,  by  means  of  the  premises  in  the 
declaration  mentioned,  did  then  enter  upon  and  take  pos- 
session of  the  said  close  in  which,  &c.,  as  in  the  said 
declaration  also  alleged,  and  as  in  the  plea  also  mentioned : 
that  the  supposed  right  to  make  such  entry  did  not  first 
accrue  to  the  said  Thomas  Trusted,  or  to  the  defendants  as 
his  servants,  or  to  any  person  through  whom  the  said 
Thomas  Trusted  or  the  defendants  claim  the  estate  and 
interest  in  the  said  close  in  which,  &c.,  within  the  true 
intent  and  meaning  of  the  siaid  act  of  Parliament,  at  any 
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1847.       time  within  twenty  years  next  before  the  making  of  such 
Jokes       ^ntry  as  aforesaid^  and  that  by  reason  thereof  and  of  the 
*•  said  period  of  twenty  years  next  before  the  making  of  such 

ftnd  Another,  entry  having  fully  expired  and  determined  before  the 
making  of  the  same,  without  such  right  of  entry  having 
first  accrued  as  aforesaid  at  any  time  during  the  said  last 
mentioned  period,  the  said  supposed  right  of  the  said 
Thomas  Trusted,  and  of  the  defendants  as  such  servants  as 
aforesaid,  to  make  such  entry  had  been  and  was  extin- 
guished, according  to  the  force,  form,  and  effect  of  the  said 
act  of  Parliament,  and  the  true  intent  and  meaning  thereof^ 
before  and  at  the  said  times  when,  &c»,  or  any  or  either  of 
them  in  the  declaration  mentioned.    Verification. 

Special  demurrer  to  replication  to  fourth  plea,  assigning 
for  causes,  (amongst  others,)  that  the  replication  traverses 
both  that  the  defendants  committed  the  trespasses  as  the 
servants  of  the  said  Thomas  Holt,  and  that  they  committed 
the  same  by  his  command ;  whereas  one  of  those  allegations 
would  be  sufiicient  to  sustain  the  said  plea :  also  for  that 
the  replication  is  a  negative  pregnant  with  this  affirmative, 
that  the  defendants  committed  the  trespasses  as  the  servants 
of  the  said  Thomas  Holt,  and  that  it  is  consistent  therewith 
that  they  acted  by  his  permission  in  so  doing :  also  for  that 
the  replication  puts  in  issue  both  whether  the  defendants 
had  the  authority  of  Thomas  Holt  for  committing  the 
trespasses,  and  that  they  committed  the  same  under  that 
authority,  and  is  therein  double. 

Special  demurrer  to  replication  to  fifth  plea,  assigning 
for  causes,  (amongst  others,)  that  the  replication  alleges 
that  Thomas  Trusted  entered  upon  the  said  close  more 
than  twenty  years  after  his  right  to  make  such  entry  had 
accrued  ;  whereas  the  plea  states  that  Imm  Trusted,  of 
whom  Thomas  Trusted  is  eldest  son  and  heir,  died  seised 
of  the  said  close,  and  that  thereupon  the  said  close  descended 
and  came  to  the  said  Thomas  Trusted  as  such  eldest  son 
and  heir :  that  the  replication,  if  intended  as  an  argument- 
ative  traverse  of  that  allegation,  should  have  concluded 
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to  tbe  country ;  and  that  if  intended  as  a  plea  in  confession       1 847. 
and  avoidance  thereof,  it  is  wholly  insufficient,  in  that  it 
does  not  confess  the  said  allegation,  but  is  wholly  incon- 
sbtent  therewith. 

i^or«f«t?ictf,  in  support  of  the  demurrers  (a>  The  replicntion 
to  the  fourth  plea  is  a  negative  pregnant;  Jifyn  v.  Cole  (J); 
21  Hen.  6,  foL  46,  47.  In  BeU  v.  Tuckett  (c),  Afottfc,.J., 
adverts  to  the  distinction  between  a  negative  pregnant,  and 
a  replication  which  puts  in  issue  several  matters  which, 
taken  tc^ther,  constitute  but  one  entire  defence.  In 
Gwytme  v.  Bumell  (d),  Parke,  B.,  in  delivering  judgment, 
recognises  the  doctrine  of  a  negative  pregnant,  and  states 
that  such  a  pleading  is  bad  on  special  demurrer.  This  replica-' 
tion  is  pregnant  with  an  affirmative,  which  contradicts  its 
whole  tenor.  The  issue  would  be  found  in  the  plaintiff's 
favour,  if  it  were  found  that  the  defendants  entered  by  the 
command  of  Holt,  and  not  as  his  servants,  but  for  some  other 
and  different  purpose.  Another  ground  of  qbjection  is,  that 
it  does  not  directly  affirm  and  follow  up  the  declaration,  fpr 
the  issue  might  be  found  for  the  plaintiff  if  the  command 
were  proved,  but  no  entry  shewn.  The  proper  form  of 
repIicatiiHi  would  have  been  de  injuria  absque  residua 
causs9. 

With  respect  to  the  replication  to  the  fifth  ple^;  it  is  not 
sufficient  to  aver  that  the  right  of  entry  did  not  accrue 
within  twenty  years,  but  it  should  also  be  shewn  how  the 
.title  of  the  defendant  wap  put  an  end  to.  The  second 
section  of  the  3  &  4  Wm.  4,  c  27,  s.  2^  enacts,  th^t  *^  no  persop 
shall  make  an  entry  or  distress  or  bring  an  action  to  recovei 
any  land  or  rent  but  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  dbtress  or  tp 
bring  such  action,  shall  have  first  accrued  to  some  persoa 
through  whom  he  claims;  or  if  such  right  shall  not  have 

(a)  Sittings  in  banco  after  Hilary  N.  R.  402;  1  Dowl.  458,  N.  S. 

Term,  1847.  ^  id)  6  Bing.  N.  C.  630;  S.  C, 

^(6)  Cro.  Jac.  87.  1  Scott,  N.  R.  741. 
/(c)  3  M.&  0. 785;  S.  C.  4  Scott, 
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^  '^'  ,  accrued  to  any  person  difoogh  whcvn  he  daimsy  then  within 
twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress  or  to  bring  such  action  shall  have 
first  accrued  to  the  peison  making  or  bringing  the  same." 
The  third  section  defines  the  periods  at  which  the  right  to 
make  an  etntry  shall  be  deemed  to  have  first  accfaed. 
Hiose  sections  must  be  read  as  if  at  the  end  of  the  second 
section  there  had  been  the  words  ^^that  is  to  say."  Suppose 
the  case  of  trespass  for  breaking  and  entering  the  plaintifi^s 
dwelling^touse,  and  a  plea  of  justification  by  the  defendant 
as  landlord  for  breach  of  covenant  in  not  repairing ;  it 
would  be  clearly  insuflBcient  to  reply  that  the  right  of  entry 
did  not  accrue  within  twenty  years,  for  that  might  be 
perfectly  true,  and,  nevertheless,  a  right  of  entry  would 
exist  by  reason  of  the  continuing  breach  of  covenant.  In 
the  case  of  a  possessio  fintris  since  the  statute,  such  pos- 
session is  not  the  possession  of  the  person  entitled  as 
heir  (a),  so  that  if  a  younger  brother  had  been  in  possession 
more  than  twenty  years  before  Ae  act,  the  heir  would  not 
be  barred,  although  he  had  a  right  of  entry  during  the 
whole  period  of  such  possession ;  consequently,  a  replication 
in  form  like  the  present  would  be  incorrect  '  Besides,  the 
replication  ought  to  have  shewn,  either  that  the  possession 
was  adverse  at  the  time  of  the  passing  of  the  act,  or  that 
the  entry  took  place  more  than  five  years  after  the  passing 
of  the  act;  Doe  dem.  JEvans  v.  Page  (b). 

Keatmgy  contra.  The  Courts  have  latterly  discounte- 
nanced the  objection  of  a  negative  pregnant.  In  2  Wms. 
Saund.  319,  note  (6),  6th  ed.,  it  is  said:  "  Although  great 
weight  seems  to  have  been  formerly  attached  to  the 
doctrine  of  a  *  negative  pregnant,*  it  has  received  but  little 
countenance  in  modem  times.**  The  case  of  Myn  v. 
Cole  (c)  is  not  of  much  authority,  for  there  the  majority 
of  the  Court  seem  to  have  held  the  objection  good  after 

(a)  3  &  4,Wiii.  4,  c.  27,  9.  13.  ^c)  Cro.  Jac.  87. 

•  ^b)  5  Q.  B.  767;  S.  C.  I  D  &  M.  GOl, 
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verdict,  and  in  arrest  of  judgment;  whereas,  if  available  at 
all,  it  is  only  grouDd  of  special  demurrer,  and  is  cured  by 
verdict.  In  Stephen  on  Pleading,  41 9  (a),  it  is  said :  ''  It  is 
under  this  head  of  ambiguity  that  the  doctrine  of  negatives  •nd'AooThfir. 
pregnant  appears  most  properly  to  range  itself."  Here  it  is 
perfectly  clear  what  was  intended  to  be  traversed.  In  Bell 
V.  TucheU  {b)y  Tindal,  C.  X,  says, ''  The  next  question  is, 
whether  the  replication  involves  what  is  called  a  negative 
pregnant.  Although  formerly  great  weight  seespa  to  have 
been  attached  to  that  doctrine^  it  has  not  been  much 
regarded  of  late ;  and  I  think  it  will  be  found  that  where  a 
plea  or  replication  has  been  objected  to  on  the  score  of 
duplicity,  and  it  has  been  held  good  on  the  ground  that 
the  matters  relied  on,  as  shewing  the  plea  to  be  double, 
amount  but  to  one  single  ground  of  defence,  an  objection 
that  the  pleading  involves  a  negative  pregnant  has  never 
been  supported"  In  Pigeon  v.  Odwm  (c),  which  was  an 
action  for  goods  sold  and  delivered,  the  defendant  pleaded 
that  the  goods  were,  with  the  knowledge,  privity,  and 
consent  of  the  pkuntifisy  sold  and  delivered  to  the  de- 
fendant by  U.,  then  being  the  fitctor  of  the  plaintifis, 
in  H.'s  name  as  the  owner,  and  as  his  own  goods,  the 
defendant  not  knowing  that  the  plaintiffs  were  interested ; 
and  the  plaintiff  replied  that  the  goods  were  not,  with 
the  knowledge,  privity,  or  consent  of  the  plaintifis,  sold 
and  delivered  to  defendant  by  H.  in  his^  U.'s,  name,  as  the 
owner,  and  as  his  own  goods,  in  manner  and  form,  &c.  A 
demurrer  to  this  replication  on  the  ground  that  it  involved 
a  negative  pregnant  was  set  aside  as  frivolous.  In  this 
case  the  traverse  is  not  too  large.  Chambers  v.  Donaldson  (d) 
was  the  Brst  case  which  decided,  that  in  a  justification  in 
trespass  the  command  is  traversable.  To  a  plea  of  payment 
by  an  agent,  it  is  a  good  replication  that  the  defendant  did 
not,  by  his  agent  in  that  behalf,  pay,  &a ;  Bennison  v. 


(a)  5th  ed. 
•^(5)  3  M.  &  G.  802. 
^c)  12   A.   &   E.   715 ;    S.    C. 


4  P.  &  D.  345;  9  Dowl.511. 
(d)  11  East,  65. 
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and  Another. 


TheboaU  (a).  Where  several  facts  fonn  but  one  entire 
defence,  the  whole  may  be  traversed ;  Robinson  v.  Rayley  (A). 
As  to  the  replication  to  the  fifth  plea,  the  objection  is 
both  novel  and  untenable.  The  defendant's  title  is  a 
matter  peculiarly  within  his  own  knowledge ;  and  if  there 
is  anything  to  avmd  the  operation  of  the  second  section, 
that  should  come  by  way  of  rejoinder.  This  form  of  repli- 
cation was  adopted  in  Holmes  v.  Newlands  (c)^  and  no 
question  was  raised  as  to  its  sufficiency.  The  third  section 
is  not  incorporated  with  the  second,  but  is  merely  expla- 
natory of  it     He  also  cited  Doe  d.  Bennett  v.  Turner  (rf). 


Fortescue  replied. 


Cur,  adv.  vult 


The  judgment  of  the  Court  was  afterwards  («)  delivered  by 

Pollock,  C.  B.— On  the  argument  of  this  case  we 
intimated  an  opinion,  that  if  a  new  trial  of  the  issues 
should  be  awarded,  the  plaintiff  should  have  liberty  to 
amend.  Having  determined  that  the  rule  nisi  for  a  new 
trial  should  be  discharged,  so  that  no  amendment  can  now 
take  place,  we  must  give  judgment  on  the  demurrers. 

To  a  declaration  in  trespass  there  is  a  plea  of  liberum 
tenementum  of  Thomas  Holt,  and  a  justification  of  the 
trespasses  by  the  defendants  as  his  servants,  and  by  his 
command.  The  replication  to  this  plea  is,  that  the  defend- 
ants did  not,  as  the  servants  of  the  said  Thomas  Holt,  and 
by  his  command,  commit  the  alleged  trespasses.  And  there 
is  a  special  demurrer  to  this  replication,  assigning  various 
causes,  amongst  others,  that  the  replication  is  a  negative 
pregnant 

On  the  argument  before  us,  it  was  contended  that  the 
doctrine  of  negative  pregnant  might  now  be  considered 


^(a)  7  M.  &  W.  612  ;  S.  C.  9 
Dowl.  739. 

(5)  1  Burr.  316. 
X(c)  1 1  A.  &  E.  44;  S.  C.  3  P,  & 


D.  128. 
(rf)  7  M.  &  W.  226. 
(0  In  Easter  Term. 
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as  a  dead  letter,  in  accordance  with  the  opinion  of  Lord 
Chief  Justice  Tindaly  expressed  in  the  case  of  Bell  v. 
Tucketi  {a\  that  **  it  has  not  been  much  regarded  of  late,"  t^- 
and  by  reason  of  several  decisions  where  the  objection  has  and  Another, 
not  prevailed,  via.,  the  case  of  Pigeon  v.  Osbom  {b),  and 
Benmaan  v.  Thelwall  (c).  In  those  and  many  cases,  the 
Courts,  following  the  doctrine  laid  down  in  that  cSBobinson 
v.  Bayley  (cf),  and  explained  in  De  Woifyr.  Bevan  (e),  have 
allowed  several  facts  constituting  one  point  of  defence  to  be 
included  in  one  traverse,  and  in  carrying  into  effect  that 
very  convenient  doctrine,  have  not  very  strictly  followed 
the  rule  which  forbids  a  negative  pregnant.  But  they 
certainly  have  not  decided  that  the  rule  does  not  now 
prevail  in  any  case.  On  the  contrary,  in  the  case  of  Bett 
V.  Tuckett,  my  Brother  Maule  said,  that  the  doctrine  did 
not  apply  to  that  case,  when  it  was  understood  that  the 
replication  put  the  defendant  on  the  proof  of  all  the  alle- 
gations comprised  in  the  plea;  and  he  distinguished  the 
cases  of  negative  pregnant  which  were  cited  in  argument. 
The  cases  so  distinguished  very  closely  resemble  the 
present,  and  appear  to  us  to  govern  it  And  in  the  case 
of  Michael  v.  Myers  {f\  the  Court  of  Common  Pleas  by 
no  means  treat  the  doctrine  of  negative  pregnant  as  at 
an  end. 

A  negative  pregnant  is  objectionable  on  the  ground  of 
ambiguity.  It  is  a  form  of  negative  expression,  which 
rather  supposes  an  affirmative  than  the  contrary;  and  every 
plea  ought  to  contain  a  certain  affirmative  or  negative  of 
any  single  point  in  queption;  (Co.  Litt.  126,  a;  GUb.  Hist 
C.  P.  153;  Sieph.  on  Plead*  381.)  Thus  Lord  Coke  says, 
{Co.  UtL  126,  a),  *'ne  dona  per  le  fait  is  bad,  because  it 
implies  a  gift  by  parol,  and  is  not  a  direct  negative."  The  case 
in  the  Year  Book,  21  Hen.  6,  fol.  46, 47,  and  referred  to  in 
Bac,  Jbr.  tit.  *' Pleas  and  Pleading^'  (I  6),  and  which  was 

Aa)  3  M.  &  G.  785.  id)  1  Burr.  316. 

^(b)  12  A.  &  E.  715.  ^e)  13  M.  &  W.  160. 

(c)  7  M.  &  W.  612.  (/)  6  M.  &  G.  702. 
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cited  in  the  case  of  BeUv.  Tuchett^  was  another  instance.  In 
waste  the  plea  was,  that  die  defendant  cut  down,  by  the 
command  of  the  predecessor  of  the  plaintiff,  and  areplicaidon 
that  he  did  not  cut  the  trees  by  his  comoiand,  was  held  bad. 
Yehertan  says^  it  ought  to  have  been  that  the  predecessor 
did  not  command.  In  Myn  v.  Cok  (a),  a  replication  to  a 
plea  justifying  under  the  license  of  the  plaintiff's  daughter, 
traversing  that  he  entered  per  licentiam  suam,  was  held 
bad  as  a  n^ative  pregnant— this  traverse  might,  as  Mr. 
Seijt.  Stephen  observes,  (Stepk.  an  Plead.  424,  2nd  ed),— 
and  the  same  remark  applies  to  the  case  in  the  Year  Book, — 
imply  that  a  license  was  given,  though  the  defendant  did 
not  enter  by  it — ^it  is  therefore  pregnant  with  the  admission 
that  the  license  was  given,  and  yet  it  is  not  expressly 
admitted,  and  it  is  in  doubt  whether  the  plaintiff  means  to 
deny  the  license,  or  the  entry  by  virtue  of  it.  In  the  case 
of  Auhery  v.  Jcane^  (&),  the  replication  of  non  moderate 
castigavit  was  held  bad  on  a  similar  ground. 

In  the  present  case,  the  replication  is  clearly  open  to  the 
same  objection.  It  implies  an  admission  thai  there  was  a 
command,  and  yet  does  not  expressly  admit  it,  and  leaves 
it  uncertain  what  the  question  is.  Finrther,  it  would  be 
true,  if  the  defendants  did  not  enter  at  all,  and  therefore 
would  be  a  denial  of  the  very  &ct  which  both  parties 
previously  admitted.  We  must,  therefore,  hold  it  to  be  ill 
pleaded,  unless  we  are  prepared  to  say  that  the  rule  that 
every  traverse  shall  be  unambiguous  and  not  contiun  a 
n^ative  pregnant,  is  exploded,  which  we  certainly  are  not 
authorized  to  say.  In  this  replication  the  plaintiff  should 
have  pursued  the  ordinary  form.  He  should  have  replied, 
admitting  the  liberum  tenementum,  de  injuria  absque 
residue  causae,  or  generally  that  the  defendants  committed 
the  trespass  de  injuria,  and  without  the  command  of  Holt. 
We  therefore  think  that  our  judgment  should  be  for  the 
defendants,  on  the  demurrer  to  this  replication. 


A 


(a)  Cro.  Jac.  87. 


(ft^  1  Vent  70. 
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We  have  now  to  dispose  of  the  demurrer  to  the  replica-  '^MT. 
tion  to  the  fifth  plea.  This  plea  deduces  a  title  by  an  jqnes 
inclosure  act  to  an  allotment  of  land,  comprising  the  locus  jonss 
in  quo,  to  one  Trusted,  a  trustee  for  the  defendant  Jones;  «nd  Another. 
it  states  his  entry  and  possession  until  just  before  the  time 
of  the  trespasses ;  then  gives  express  colour  to  the  plaintiff, 
and  states  his  possession  at  the  time  of  the  trespasses  under 
a  charter  of  demise  without  livery,  and  the  defendants 
justify  the  trespasses  complained  of  as  the  servants  of 
Trusted,  and  by  his  command.  To  this  plea  there  is  a 
replication  that  the  defendants  entered  and  committed  the 
trespasses  after  the  passing  of  the  Limitation  Act,  and  after 
the  31st  of  December,  1833,  and  avers  that  the  entry  was 
made  for  the  purpose  of  recovering  the  close  in  which,  &c., 
and  that  the  supposed  right  to  enter  did  not  first  accrue  to 
Trusted  or  the  defendants,  or  any  person  through  whom 
they  claimed  the  estate  and  interest  in  the  close,  at  any 
time  within  twenty  years  befcMre  making  that  entry,  and 
that  by  reason  thereof,  the  supposed  right  of  Trusted  and 
the  defendants,  as  his  servants,  was  extinguished.  To  this 
replication  there  is  a  demurrer,  assigning  various  causes^ 
and  raising  a  question  of  considerable  importance.  That 
question  is,  whether  the  plaintiff,  who  is  admitted  to  be  in 
possession,  and  who  seeks  to  displace  the  title  under  which 
the  defendant  claims,  on  the  ground  that  it  is  barred  by  the 
Statute  of  Limitations,  (3  &  4  Wm.  4,  c.  27),  must  shew 
what  that  title  was,  and  how  it  was  barred,  the  statute 
providing  that  the  twenty  years  should  run  firom  different 
dates,  acc(»ding  to  the  nature  of  the  title  and  the  character 
of  the  party  in  possession  at  the  commencement  of  the 
twenty  years.  That  the  plaintiff,  the  party  in  possession, 
need  not  shew  tide  in  himself^  seems  to  us  to  be  clear. 
His  case  is,  that  the  estate  under  which  the  defendants 
claim  has  been  extinguished,  and,  consequently,  his  own 
possession,  whatever  it  is,  cannot  be  disturbed.  He  is  not 
in  the  situation  of  a  plaintiff,  admitting  the  freehold  still  to 
be  in  the  defendant,  for  such  a  plaintiff  must  shew  what 
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1847.       estate  he  claims  toMler  him  in  his  replication)  as  a  term  of 
Jones       7^^^  or  the  like.    If  this  were  a  plea  of  fibemm- tene* 
^'  mentam,  in  the  ordinaiy  form,  at  the  time  of  the  trespass, 

and  Another,  the  traverse  of  the  averment  of  freehold  would  have  raised 
the  question  whether  it  had  been  extinguished  at  that  time 
by  the  lapse  of  the  twenty  years.  But  the  form  of  this 
plea,  stating  the  conveyance  of  the  estate,  and  deducing  it 
to  Trusted,  prevents  that  course ;  the  estate  must  be  shewn 
by  pleading  on  the  plaintiff's  side  ta  have  ceased.  Is  it 
enough  then  to  aver,  that  twenty  years  have  elapsed  since 
the  title  accrued  so  as  to  bring  the  case  within  the  second 
section,  which  gives  the  rule ;  or  must  the  special  facts  be 
stated  to  bring  it  within  the  other  sections?  As  the  fact 
whether  the  time  has  elapsed  or  not  lies  more  within  the 
defendants'  knowledge  than  the  plaintiff's,  who  is  merely  in 
possession,  and  may  have  been  so  for  a  day  only,  and  does 
not  necessarily  claim  under  one  who  had  been  in  possession 
before,  we  think  that  the  general  all^ation  so  as  to  bring 
the  case  within  the  second  section  is  sufficient.  The 
defendant  will,  on  that  issue,  have  to  prove  that  he  entered 
within  the  time  limited,  by  shewing  that  he  was  dispossessed 
or  discontinued  his  possession  within  twenty  years  before, 
or  otherwise  bringing  himself  within  the  provisions  of  the 
act.  It  is  observable  that  the  plea  states  possession  by 
Trusted  jtut  before  the  time  when,  &c.,  but  not  that  it  was 
within  twenty  years  before  the  subsequent  entry  by  the 
plaintiff.  The  averment  in  its  present  form  is  immaterial 
The  plea  would  have  been  good  without  it,  and  it  may 
therefore  be  altogether  rejected  in  considering  whether  the 
replication  is  good. 

It  was,  however,  contended  by  Mr.  Forie9cue^  in  his 
able  ai^ument,  that  it  is  not  enough  for  the  plaintiff  to 
allege  that  the  entry  was  not  within  twenty  years  after 
his  title  accrued,  because  the  case  might  be  one  ia 
which  the  averment  would  be  true,  and  yet  the  defend* 
ant  would  be  entided  to  enter.  If  for  instance  the 
land  had  been  in  the  possession  of  a  younger  brotheiv  the 
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defendant  Jones  being  the  heir,  each  possession^  he  argued»        1847. 
if  the  entry  be  after  the  act,  would  not  be  the  possession  of       j^JJ^^"^ 
the  person  entitled,  but  before  the  act  it  would*     K  then  a  •• 

brother  had  been  in  possession,  during  more  than  twenty  mndAaother. 
years  before  the  act,  though  the  heir's  right  of  entry  would 
have  accrued  more  than  twenty  years  ago  (for  during  the 
whole  of  such  possession  he  would  ha^e  a  right  of  entry)  he 
certainly  ought  not  to  be  barred.  The  same  observation 
might  be  made  if  for  twenty  years  before  the  act,  the  lands 
bad  been  occupied  by  tenants  at  will. 

The  answer  to  this  argument  is,  that  the  lapse  of  twenty 
years  would,  by  the  express  enactment  of  the  second  section, 
be  a  bar ;  but  if  the  possession  of  the  brother  or  the  tenancy 
at  will  continued  at  the  time  of  the  passing  of  the  act,  the 
15th  section  provides  a  remedy,  as  the  possession  would 
not  be  adverse,  and  the  entry  must  take  place  within  five 
years  after  the  passing  of  the  act.  But  if  the  defendant 
wished  to  avail  himself  of  the  right  of  entry  uqder  this 
clause,  he  ought  to  plead  it  in  a  rejoinder,  for  the  clause 
is  by  way  of  proviso  or  defeasance  on  the  prior  clause,  and 
by  th6  rules  of  pleadings  ought  to  come  from  the  party 
seeking  to  avail  himself  of  it  If  the  possession  of  the 
brother  or  the  tenant  at  will  had  ceased  at  the  time  of  the 
passing  of  the  act,  though  for  a  short  time,  and  some  one 
else  had  got  into  possession,  the  possession  was  then  adverse, 
and  the  15th  section  would  not  apply.  Whether  the 
defendant  Jones'  title  would  in  that  case  have  been  totally 
barred,  is  a  question.  If  it  would,  it  would  be  on  the 
ground  that  it  fell  within  the  enactment  in  the  second 
section  limiting  the  twenty  years  after  the  title  first  accrued, 
and  not  within  the  proviso  in  the  fifteenth,  and  so  the 
replication  would  be  supported.  If  it  would  not  (and 
assuredly  every  endeavour  should  be  made  to  construe  the 
act  so  as  to  avoid  such  a  consequence),  it  would  be  by 
holding  that  the  title  did  not  first  accrue  till  the  end  of  the 
occupation  by  the  brother,  or  of  the  tenancy  at  will;  and 
if  so,  tae  replication  would  equally  be  sustained.    For  these 
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1847. 

' V ' 

JONBi 

9, 

Jones 
and  Another. 


reaflODfl  we  Ihink  the  replication  sufficient,  and,  therefore, 
the  jadgnent  of  the  Court  must  be  for  the  plaintiff,  on  the 
demarrer  to  the  replication  to  the  fifth  plea. 

Judgment  accordingly. 


ucd--  9n>rK^^^s ,  Sbdth  v.  Tehperley. 

Where  a  1  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 

prius  has  why  he  should  not  return  to  the  defendant  the  monies  paid 

Scate  fOT^*^"    ^y  ^™  under  the  execution  levied  in  this  cause,  with  costs, 

specdjr  exe-       anj  why  a  suffcrestion  should  not  be  entered  on  the  record 

cutioD,  and  "^         ^* 

jadgmenthas     under  the  19th  section  of  the  5  &  6  Vict  c.  122(a),  and 

why  the  judgment  should  not  be  amended  accordingly. 


oeen  signed 
thereon,  and 
the  costs 
taxed;  an 
application  hj 
the  defendant 
for  costs  under 


(a)  Sect.  19,  enacts,  "  That  in 
eTery  action  brought  after  the  com- 
the  mhsectioii  nencemeot  of  this  act»  wherein 
of  the  5  &  6  any  such  creditor  is  plaintiff  and 
Vict.  c.  122,  njjy  g^^Yi  trader  is  defendant,  and 
must  be  made 

within  the  first  ^heroin  the  plaintiff  shall  not 
four  days  of  recover  the  amount  of  the  sum 
for  which  he  shall  have  filed  an 
affidavit  of  debt  under  the  pro- 
visions of  this  act,  such  defendant 
shall  be  entitled  to  costs  of  suit. 


the  ensuing 
Term;  in 
other  cases 
such  applica- 
tion must  be 
made  before 


/ 


final  judgment,   to  be  taxed  according  to  the  cus- 

^•J^»  torn  of  the  Court  in  which  such 

whether  the        ^^^^  ^y^^  ^^^^  ^^^^  brought. 


provided  that  it  shall  be  made 
appear  to  the  satisfaction  of  the 
Court  in  which  such  action  is 


19th  section 

of  the  5  &  6 

Vict  c.  m, 

applies  to  any 

case  except 

where  a  bond  is  brought,  upon  motion  to  be  made 

S^^?«VP^®'       in  Court  for  that  purpose,  and 
e  13th  sec-  .  ,,  _..      ,       «. 

tion.  ^P^°  hearing  the  parties  by  affi- 

y  ^y^   -«        davit;  that  the  plaintiff  in  such 

/-V?*«//P  ^ff  action  had  not  any  reasonable  or 

probable  cause  for  making  such 

affidavit  of  debt  in  such  amount 

as  aforesaid,  and  provided  such 

Court  shall  thereupon,  by  a  rule 


or  order  of  the  same  Court,  direct 
that  such  costs  shall  be  allowed  to 
the  defendant;  and  the  plaintiff 
shall,  upon  such  rule  or  order 
being  made  as  aforesaid,  be  dis- 
abled from  taking  out  any  exe- 
cution for  the  sum  recovered  in 
any  tuch  action,  unless  the  same 
shall  exceed,  and  then  in  such 
sum  only  as  the  same  shall  ex- 
ceed, the  amount  of  the  taxed 
costs  of  the  defendant  in  such 
action;  and  in  case  the  sum  re- 
covered in  any  such  action  shall 
be  less  than  the  amount  of  the 
costs  of  the  defendant  to  be  taxed 
as  aforesaid,  that  then  the  de- 
fendant shall  be  entitled,  after 
deducting  the  sum  o(^oney  re- 
covered by  the  plaintiff  in  such 
action  from  the  amount  of  his 
costs  so  to  be  taxed  as  aforesaid, 
to  take  out  execution  for  such 
costs  in  like  manner  as  a  defend- 
ant may  now  by  law  have  exe- 
cution for  costs  in  other  < 
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It  appeared  from  the  affidavits  that  the  action  was  com* 
menced  on  the  31st  of  March,  1646,  and  that  the  writ  was 
indorsed  for  103iL  4s.  S\d.,  being  the  amonnt  which  the 
plaintiff  claimed  for  butcher's  meat  supplied  to  the  de- 
fendant On  the  22nd  of  April,  1846,  the  plaintiff  filed 
an  affidavit  (under  the  11th  section  of  the  5  &  6  Vict, 
c  122)  and  served  defendant  with  particulars  of  demand, 
amounting  to  104/.  18«.  5^,  with  a  notice  requiring 
immediate  payment  thereof  in  the  form  specified  in  the 
schedule  of  this  act  On  the  26th  of  April  the  defendant 
was  summoned  to  appear  before  the  Court  of  Bankruptcy, 
which  summons  he  attended  on  the  2nd  of  May,  and  upon 
his  making  an  affidavit  under  the  12  th  section,  that  he 
verily  believed  tliat  he  had  a  good  defence  to  the  plaintiff's 
demand  {a\  the  summons  was  dismissed,  with  costs.  The 
defendant  afterwards  pleaded  to  the  action  the  general 
issue,  and  a  set-off,  and  the  cause  was  tried  at  the  last 
Surrey  Assizes,  when  a  set-off  was  admitted  to  the  extent 
of  2921,  and  the  plaintiff  obtained  a  verdict  for  74L  4«.  Sd. 
The  learned  Judge  granted  a  certificate  for  speedy 
execution,  and  on  the  27th  of  August  final  judgment  was 
signed,  and  execution  issued,  under  which  the  debt  and 
costs  were  paid.  The  present  rule  was  moved  on  the  21st 
of  November. 


1»47. 

' V ' 

Smith 

V, 

Tempealby. 


(a)  Sect  12,enacta,'"rhatttpon 
the  appearance  of  any  such  trader 
80  summoDed  as  aforesaid  it  shaU 
be  lawful  for  such  Court  to  re- 
quire snoh  trader  to  state  whether 
or  not  he  admits  the  demand  of 
•uch  creditor  so  sworn  to  as 
aforesaid,  or  any  and  what  part 
thereof,  and  if  such  trader  shall 
admit  such  demand  or  any  part 
thereof,  to  reduce  such  admission 
into  writing,  in  the  form  specified 
in  the  schedule  hereunto  annexed, 
(B.  No.  1),  and  such  admission  so 


reduced  into  writing  such  trader  is 
hereby  required  to  sign,  and  the 
same  is  thereupon  to  be  filed  in 
such  Court;  and  it  shall  also  be 
lawful  for  such  Court  to  allow  such 
trader  upon  his  said  appearance 
to  make  a  deposition  upon  oath, 
in  writing  under  his  hand,  to  be 
filed  in  such  Court,  in  the  form 
specified  in  the  said  schedule,  (B. 
No.  2),  that  he  verily  believes  he 
has  a  good  defence  to  the  said  de- 
mand, or  to  some  and  what  part 
thereof." 
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1847.  ^  Lush  shewed  cause.  First,  the  application  is  too  late. 
The  motion  ought  to  have  been  made  before  final  judgment, 
and  the  intended  application  to  this  Court  should  have  been 
urged  as  a  ground  for  the  Judge  not  granting  his  certificate 
for  speedy  execution.  [Parhey  B. — If  the  defendant  has 
a  right  to  make  the  present  application,  the  plaintiff  cannot 
deprive  him  of  that  right  by  signing  final  judgment]  At 
all  events,  the  rule  should  have  been  moved  within  the  first 
four  days  of  Michaelmas  Term.  The  1  Wm.  4,  c  7,  which 
authorizes  speedy  execution,  has  not  altered  the  practice  in 
this  respect  Baddley  v.  OUver  {a)  decided  that  a  certificate 
for  speedy  execution  does  not  preclude  a  defendant  fi^>m 
applying  to  the  Court  above  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs  under  a  Court  of  Requests' 
Act,  provided  he  comes  to  the  Court  within  the  first  four 
days  of  the  ensuing  Term.  No  case  can  be  found  in  which 
an  application  of  this  natiure  has  been  allowed  after  the  first 
four  days  of  the  Term.  In  Garratt  v.  Babmgtmi  (&),  it  was 
held  that  the  defendant  was  in  time  for  entering  a  sn^es- 
tion  to  deprive  the  plaintiff  of  costs,  because  he  had  moved 
within  the  four  days  allowed  for  moving  for  a  new  trial. 
Godson  V.  Lloyd  (c)  shews  that  such  an  application  must  be 
made  as  early  as  possible,  and  before  the  costs  are  taxed. 
The  case  of  Calvert  v.  Everard  {d)  decided,  that  after  final 
judgment  it  is  too  late  to  apply  to  the  Court  to  enter  a 
suggestion  under  a  Court  of  Requests'  Act  It  must  be 
conceded,  however,  that  there  is  no  express  authority  that 
a  party  is  bound  to  apply  within  the  four  days  where 
judgment  has  not  been  signed.  In  Hijfpesley  v.  Layng  {e\ 
which  was  an  application  to  deprive  the  plaintiff  of  costs 
under  a  Court  of , Requests'  Act,  Bayley^  J.,  says,  "the 
cases  of  Watchhom  v.  Cook,  and  Cahert  v.  Everard,  do 
not  establish  that  a  defendant  is  always  in  time  until  final 

(a)  1  Cr.  &  M.  219;  S.  C.   1       -^(c)  4Dowl.  157. 
Dowl.  598.  id)  5  M.  &  S.  510. 

^  ib)  Ante,  vol.  1,  p.  820.  ^ (e)  4  B.  &  C.  863. 
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judgment,  tbey  merely  decided  that  he  was  clearly  too  late 
after  judgment."  Ummnv.  King  {a)  shews,  that  an  applU 
cation  to  deprive  a  plaintiff  of  costs  under  the  Middlesex 
County  Courts'  Act,  must  be  made  before  final  judgment. 

Secondly,  the  present  case  is  not  within  the  19th  section 
of  the  6  &  6  Vict  c«  122.  That  enactment  is  highly  penal, 
and  the  Court  will  not  extend  its  provisions.  The  section 
must  be  construed  with  some  qualification.  It  cannot 
apply  to  cases  in  which  the  party  summoned  makes  affidavit 
under  the  12th  section  that  he  has  a  good  defence  to  the 
demand,  for  that  contemplates  a  case  in  which  the  creditor 
cannot  succeed.  Neither  can  the  section  apply  to  cases  in 
which  the  party  summoned  admits  the  demand,  for  there 
the  creditor  must  recover.  The  only  construction  which 
can  be  put  upon  the  section  is,  that  its  provisions  are 
intended  to  meet  the  case  of  a  bond  given  under  the  13th 
section  {b\  which  is  analogous  to  bail  under  the  43  Geo.  3, 
c.  46,  s.  2.     [The  Comt  called  on 


1847. 


^{a)  2  Dowl.  693. 
^  (6)  5  &  6  Vict.  c.  122,  a.  13, 
enacts,  "  That  if  any  such  trader 
80  summoned  as  aforesaid  shall  not 
come  before  such  Court  at  the  time 
appointed  (having  no  lawful  impe- 
diment made  known  to  and  proved 
to  the  satisfaction  of  the  Court  at 
the  said  time,  and  allowed),  or  if 
any  such  trader,  upon  his  appear- 
ance to  such  summons  as  afore- 
said, or  at  any  enlargement  or 
adjournment  thereof  (as  the  case 
may  be,)  shall  refuse  to  admit 
such  demand,  and  shall  not  make 
a  deposition  in  the  form  herein- 
before mentioned,  that  he  believes 
he  has  a  good  defence  to  such 
demand,  then  and  in  either  of  the 
said  cases,  if  such  trader  shall 
not,  within  fourteen  days  after 
personal  service  of  such  sum- 
VOL.  IV. 


mons,  or  within  such  enlarged 
time  as  may  be  granted  to  him 
in  that  behalf,  pay,  secure,  or 
compound  for  such  demand  to 
the  satisfaction  of  such  creditor, 
or  enter  into  a  bond,  in  such  sum 
and  with  two  sufficient  sureties 
as  such  Court  shall  approve  of, 
to  pay  such  sum  as  shall  be  re- 
covered in  any  action  which  shall 
have  been  brought  or  shall  there- 
after be  brought  for  the  recover- 
ing of  the  same,  together  with 
such  costs  as  shall  be  given  in 
such  action,  every  such  trader 
shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on 
the  fifteenth  day  after  service  of 
such  summons,  provided  a  fiat  in 
bankruptcy  shsdl  issue  against 
such  trader  within  two  months 
from  the  filing  of  such  affidavit." 
L   L  D.   &   L. 
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1847.  ^  Warren  and  Hagh  JRU  to  support  the  n^e.  This  is  not 
a  penal  but  a  remedial  statute^  and  the  plaintiff  should  not 
have  proceeded  in  the  Court  of  Bankruptcy  unless  he  were 
clearly  entitled  so  to  do.  He  had  no  reasonable  or  probable 
cause  for  making  affidavit  that  the  defendant  was  indebted 
to  him  in  the  sum  of  1047.  IBs.  5\d^t  since  the  set-off  was 
admitted  at  the  trial.  [Alderson^  B. — Suppose  the  plaintiff 
had  made  an  affidavit  of  debt  for  the  balance  due,  and  the 
defendant  paid  that  amount,  and  afterwards  brought  an 
action  for  the  amount  of  his  set-off,  what  defence  would 
the  plaintiff  have  had  ?]  The  case  of  Dron^ldv.  Archer  (a) 
shews  that  where,  in  an  account  between  the  parties,  there 
are  items  clearly  due  on  both  sides,  it  is  an  arrest  without 
reasonable  or  probable  cause  within  the  43  Gea  3,  c.  46, 
8.  3,  if  the  plaintiff  arrests  and  holds  the  defendant  to  bail 
for  the  amount  due  to  him,  without  at  the  same  time  giving 
him  credit  for  the  items  clearly  due  on  the  other  side  of 
the  account  In  the  present  case  the  plaintiff  ought  not  to 
have  proceeded  in  bankruptcy,  or  he  should  have  claimed 
no  more  than  the  balance  which  was  subsequently  ascer- 
tained by  the  jury.  Where  there  are  mutual  dealings 
between  two  parties,  and  items  known  to  be  due  on  each 
side  of  the  account,  an  arrest  for  the  amount  of  one  side  of 
the  account,  without  deducting  what  is  due  on  the  other,  is 
malicious  and  without  probable  cause ;  Austin  v.  Debnam  (&) ; 
Ashton  V.  NauU  (c) ;  JRobinsan  v.  Whitehead  (d).  [PoUack, 
C.  B, — An  affidavit  of  debt  for  the  whole  demand,  without 
allowing  the  set-off,  would  not  subject  the  party  making  it 
to  an  indictment  for  perjury.  If  in  this  case  the  defendant 
had  not  pleaded  the  set>-off,  the  plaintiff  would  have  reco- 
vered the  whole  demand.  He  has,  therefore,  sworn  truly. 
Under  the  statute,  when  the  parties  come  before  the  Court, 
the  debtor  is  to  say  whether  he  has  any  answer  to  the 

(a)  5  B.  &  A.  613;  S.  C.  1  D.  ^(c)  2  Dowl.  727;  S.  C.  3  M, 

&  R.  67.  &  Scott,  184. 

(6)  3  B.  &  C.  139 ;  S.  C.  4  D.         (d)  6  Dowl.  292. 
&  R.  663. 
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elaim,  and  he  may  say, — as  to  so  much  I  admit  the  debt,  1647- 
and  as  to  so  much  I  have  a  good  defence.  It  is  a  sort  of 
pleading  ore  tenus  before  the  commissioner.]  In  Higginson 
V.  Broadkunt  {a\  which  was  an  action  for  w(»k  and 
laboar,  the  plaintiff,  by  his  particulaiB,  claimed  a  balance  of 
721  Os.  Sd,,  and  filed  an  affidavit  of  debt  for  that  amount 
under  the  statute  in  question.  The  defendant  pleaded  a 
set-off,  and  the  cause  having  been  referred  to  an  arbitrator, 
the  defendant  abandoned  his  8etK>ff,  and  rested  his  defence 
on  the  badness  of  the  work  and  inaterial&  The  arbitrator 
having  awarded  to  the  plaintiff  261,  it  was  held  that  the 
defendant  was  not  entitled  to  costs.  But  Parkef  B.,  there 
says^  **  Had  it  not  been  for  the  conduct  of  the  defendant  in 
instructing  his  attorney  to  withdraw  the  plea  of  set-o£^  I 
should  have  doubted  whether  there  is  not  sufficient  to 
prove  a  want  of  probable  cause." 

Secondly,  the  application  is  in  time.  This  is  a  right 
given  to  a  party  by  statute  without  any  restriction  as  to 
time,  and  the  principle  of  the  case  of  Watson  v.  Boyes  (ft) 
will  apply  here.  [Po/foeA,  C.  B.— In  that  case  the  judgment 
was  not  complete.]  This  application  was  made  within  the 
Term  next  after  the  judgment,  and  that  is  a  reasonable 
time.  The  books  of  practice  contain  no  decisions  expressly 
in  point  There  is  one  class  of  cases  where  the  plaintiff 
18  not  entitled  to  sign  judgment  until  after  the  first  four 
days  of  the  next  Term ;  and  another  class  of  cases  where, 
by  reason  of  a  statutable  alteration  in  the  law,  the  Judge 
before  whom  the  cause  is  tried  may  autiiorize  judgment  to 
be  signed  forthwith.  The  true  criterion  is,  to  ascertain 
whether  the  plaintiff's  position  has  been  altered  by  the 
defendant's  act.  In  BUffh  v.  Chadwiehe  (c),  where  the  trial 
had  taken  place  in  Vacation,  but  the  costs  had  not  been 
taxed,  a  motion  to  deprive  the  plaintiff  of  costs,  made  on 

J^{a)  Ante,  vol.  1,  p.  490,  ante,  vol.  2,  p.  663. 

^{b)  13  M.  &  W.  636;  S.  C.         (c)  1  WU.,Wol.  &  H.  316. 
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1847.       the  fifth  day  of  Term,  was  held  not  too  late.  [JkUrson^B. — 
In  that  case  something  remained  to  be  done.] 

Pollock,  C.  B. — ^This  is  an  application  under  the 
5  &  6  Vict.  c.  122.  (His  Lordship  then  stated  the  facts.) 
The  first  question  is  as  to  the  true  construction  of  that 
statute.  It  has  been  contended  that  this  statute  is  to  be 
construed  as  if  we  were  dealing  with  the  43  Gea  3,  c  46, 
commonly  called  Lord  Ellenborough's  Act,  and  other 
points  were  also  mooted,  as  to  which  the  Court  is  not 
prepared  to  give  judgment.  Whatever  opinion  I  enter- 
tain I  shall  abstain  from  expressing,  as  we  have  not  fully 
heard  Mr.  Lush's  argument  on  that  part  of  the  case. 
I  confine  my  opinion  to  the  question  as  to  whether  the 
appUcation  is  in  time,  and  on  that  ground  I  think  the 
rule  must  be  dischaiged.  Mr.  Hill,  in  the  course  of  bis 
argument  admitted,  that  if  this  had  been  the  ordinary 
case  of  an  action  tried  at  the  assises,  and  the  first  four  daytf 
of  the  ensuing  Term  had  been  allowed  to  elapse,  and  judg- 
ment was  signed,  and  the  costs  taxed,  the  application  would 
have  been  too  late.  There  is  no  doubt  that  is  sa  Then 
what  is  the  efiect  of  the  Judge's  order  for  speedy  execution? 
It  is  true  it  takes  the  particular  case  entirely  out  of  the  class 
of  decisions  which  shew  that  the  party  must  come  to  the 
Court  before  judgment  is  signed.  But  what  is  the  spirit  of 
the  act  enabling  speedy  execution?  It  appears  to  me  to 
be  this — the  Judge  at  nisi  prius  gives  a  right  to  speedy 
execution — ^he  gives  that  right,  however,  not  conclusively, 
but  subject  to  an  application  to  the  Court  to  be  made 
within  the  first  four  days  of  the  ensuing  Term,  upon  any 
ground  upon  which  an  appUcation  can  be  made,  whether 
in  arrest  of  judgment,  or  for  a  new  trial  or  otherwise.  The 
present  case,  therefore,  being  one  in  which  the  judgment  is 
not  conclusive,  but  subject  to  be  questioned  in  this  Court 
within  the  first  four  days  of  Term,  the  defendant  had 
distinct  notice,  by  the  plaintiff's  taxation  of  costs,  that 
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steps  were    being   taken  against   him;    neTertheless  he       l^'^T* 

allowed  the  firat  four  days  of  Term  to  pass  without  making        Smith 

any  application.     I  agree  with  a  remark  of  my  Brother    n^^^^^^jg^ 

ATdenany  that  the  defendant  is  not  to  have  more  time  for 

applying  to  the  Court  to  set  aside  the  proceedings,  because 

the  Judge,  by  granting  speedy  execution,  has  thought  that 

he  ought  to  have  less  time.     It  is  said  that  this  is  a  positive 

right  to  have  the  costs  taxed  according  to  the  practice  of 

the  Court:  be  it  so;  then  the  motion  should  have  been 

made  within  the  first  four  days  of  Term,  and  on  that  ground 

I  think  that  the  rule  should  be  discharged. 

Parke,  B. — ^I  agree  that  the  rule  ought  to  be  discharged, 
on  the  ground  that  the  defendant  has  not  come  promptly 
to  the  Court,  and  I  should  think  also  on  the  other  ground, 
if  it  had  been  previously  decided  that  applications  of  this 
kind  must  be  made  within  the  first  four  days  of  Term.  It 
Is  certainly  a  very  reasonable  and  safe  rule  to  lay  down, 
that  these  applications  should  be  made  within  that  period, 
and  my  only  hesitation  arose  firom  the  iact  that  I  do  not 
find  it  so  distinctly  laid  down  on  any  former  occasion. 
The  defendant  ought  certainly  to  have  applied  to  the  Court 
before  the  2l8t  of  November.  I  abstain  firom  giving  an 
opinion  upon  the  construction  of  the  act  of  Parliament, 
because  my  mind  is  not  made  up  as  to  the  point 

Alderson,  B. — I  am  of  the  same  opinion.  I  shall  say 
nothing  as  to  the  construction  of  the  act  of  Parliament, 
though  possibly  I  may  not  entertain  so  much  doubt  as  the 
other  Judges.  One  question  is  perfectly  clear,  namely,  that 
the  application  is  out  of  time.  I  do  not  mean  to  lay  down 
that  the  party  must  apply  within  the  four  days  imperatively, 
but  he  must  apply  before  judgment  is  signed  and  execution 
issued.  That  has  taken  place  here,  but  it  was  in  Vacation, 
so  that  the  defendant  could  not  apply  until  long  after. 
But  then  a  defendant  does  not  bring  himself  within  the 
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1847.  ipirit  of  die  act  of  Parluunoit  which  entitles  him  to  set 
aside  the  judgment  and  execution,  unless  he  applies  within 
the  first  four  days  of  the  following  Tenn.  The  2nd  section 
of  the  1  Wm.  4,  e.  7,  which  enables  a  Judge  to  grant  a 
certificate  fcnr  speedy  execution,  enacts^  ^that  a  rule  for 
judgment  maj  be  given,  costs  taxed,  and  judgment  signed 
fiirthwith,  and  execution  may  be  issued  forthwith,  or  after- 
wards, according  to  the  terms  of  such  certificate,  on  any 
day  in  Vacation  or  Term."  In  this  case  the  judgment 
stands  on  the  same  footing  as  if  it  had  not  been  signed 
until  the  fifth  day  of  Term,  and  it  is  clear,  that  under  such 
circumstances  the  application  could  not  be  made  after  the 
judgment  was  signed. 

Platt,  B. — I  agree  with  my  Brother  AUenon.  The 
present  case  accords  with  those  decided  in  the  Court  of 
Queen's  Bench.  Bef<Me  the  new  rules,  a  motion  in  arrest 
of  judgment  was  allowed  to  be  made  at  any  time  before 
judgment  was  given.  This  is  in  effect  a  motion  in  arrest 
of  judgment,  and  the  application  is  too  late  if  it  be  made 
after  judgment  has  been  signed,  and  the  costs  taxed.  If  it 
were  not  bo,  a  defendant  against  whom  a  Judge  had  granted 
speedy  execution,  would  have  a  greater  advantage  than  was 
intended  by  the  act  In  all  cases  of  speedy  execudon,  the 
application  should  be  made  within  the  first  fi>ur  days  of  the 
ensuing  Term. 

Rule  discharged. 
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Habbibon  V,  Watt.  ^^  d.9?t>fu:U. 

UEBT  for  goods  sold  and  delivered,  money  lent,  money  To  debt  for 
had  and  received,  and  money  due  on  an  account  stated.        S^y^nt, 

Pleas,     first,  except  as  to  the  sum  of  15*.  parcel  of  the  *^»  ™  ^®- 
moneys  in  the  declaration  mentioned,  nunquam  indebitatus,  pleaded,  except 

Secondly,  as  to  the  said  sum  of  I65.  parcel,  &c.,  payment  pawel,  &c., 
into  Court  of  that  sum,  and  no  damages  ultra.  dSted^and 

The  plaintiff  joined  issue  on  the  first  plea;  and,  as  to  the  m  to  the  said 
second,  took  the  sum  of  15*.  out  of  Court,  in  full  satis&ction  payment  into 
and  discharge,  &c.  ^fi'^ 

The  issue  on  the  first  plea  was  tried,  and  a  verdict  found  J«°«  on  the 

firet  plea,  and 

for  the  defendant     The  Master,  on  taxation,  allowed  the  accepted  the 
defendant  the  whole  costs  of  the  cause,  including  those  of  Conrt    The 
the  plea  of  payment  of  money  into  Court,  and  of  the  ^JS  fol!^d  foJ* 
replication  thereto ;  and  he  refused  to  allow  the  plaintiff  ^^  defendant. 

^  ^  ITeftf,  that  the 

any  costs  whatever.     The  plaintiff  having  taken  out  a  plaintiff  was 
summons  to  review  the  Master's  taxation,  Bolfe^  B.,  made  the^TOsts^- 
an  order  that  the  Master  should  review  his  taxation,  and  ^^^  ^'a  ktto 
allow  the  plaintiff  his  costs  on  the  replication  to  the  second  Court. 
plea.     A  rule  nisi  was  obtained  to  rescind  this  order,    l-  ^rsf^  ^u- 
against  which 

Binnll  shewed  cause.  The  question  turns  upon  the 
meaning  of  the  Reg.  Gen.,  Trin.  Term,  1  Vict,  which 
provides,  that  '*  the  plaintiff,  after  the  delivery  of  a  plea  of 
payment  of  money  into  Court,  shall  be  at  liberty  to  reply 
to  the  same,  by  accepting  the  sum  so  paid  into  Court  in 
full  satis&ction  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in,  and  he  shall  be  at 
liberty  in  that  case  to  tax  his  costs  of  suit ;  and  in  case  of 
non  payment  tiiereof  within  forty-eight  hours,  to  sign  judg- 
ment for  his  costs  of  suit  so  taxed;  or  the  plaintiff  may 
reply  ^that  he  has  sustained  damages,' or  Hhat  the  defendant 
was  and  is  indebted  to  him,*  as  the  case  may  be, '  to  a  greater 
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amount  than  the  said  sum;'  and  hi  the  event  of  an  issue 
thereon  being  found  for  the  defendant,  the  defendant  shall 
be  entitled  to  judgment  and  his  costs  of  suit''  That  role 
only  applies  to  cases  in  which  payment  is  pleaded  to  the 
whole  declaration^  and  the  plaintiff  replies  damages  ultra, 
and  that  issue  is  found  against  him.  Where  the  plea  is 
limited  to  part  of  the  plaintiff's  demand,  and  he  accepts 
the  sum  paid  into  Court  in  satisfaction  of  that  part,  and 
joins  issue  as  to  the  residue^  he  is,  at  all  events,  entitled  to 
costs  up  to  the  time  of  taking  the  money  out  of  Courts 
because  he  was  obliged  to  bring  his  action  for  that  sum. 
The  very  point  has  been  decided  by  AJderson,  B.,  at 
Chambers  (a). 


(a)  The  case  here  alluded  to^ 
was  ar(j^ed  at  Chambers  before 
Alderson,  B.,  who  afterwards  de- 
livered the  following  judgment : — 

"  Id  this  case  application  had 
been  made  to  review  the  Master's 
taxation.  It  was  an  action  of 
assumpsit  to  which  four  pleas 
had  been  pleaded;  first,  non 
assumpsit,  except  as  to  the  sum 
afterwards  paid  into  Court ; 
secondly,  payment;  thirdly,  set- 
off; and  fourthly,  payment  into 
Court  of  the  excepted  sum.  The 
plaintiff  takes  out  of  Court  that 
sum,  and  the  result  of  a  reference 
as  to  the  remainder  of  the  case  is, 
that  the  arbitrator  finds  that  the 
defendant  was  liable  to  the  plain- 
tiff in  respect  of  a  certain  ad- 
ditional sum  to  that  paid  into 
Court,  but  also  finds,  that  in 
respect  of  the  sums  paid  and  set- 
off, more  is  due  to  the  defendant 
than  the  amount  for  which  he 
was  originally  liable.  It  is  clear, 
therefore,  that  on  this  state  of 
facts,  the  defendant  is  entitled  to 


have  the  issues  on  the  second  and 
third  pleas  entered  for  him,  and 
to  have  the  general  costs  of  the 
trial.  But  it  is  clear  on  the  other 
side,  that  the  plaintiff  is  entitled 
to  the  costs  of  the  first  issue, 
which  must  be  deducted  from  the 
defendant's  costs.  As  to  the  costs 
of  the  last  plea,  I  am  also  of 
opinion  that  the  plaintiff  is  also 
entitled  to  them  to  be  deducted 
in  like  manner.  The  plaintiff  was 
right  in  bringing  his  action  for 
part  of  his  demand,  and  till  the 
defendant  paid  the  money  into 
Court,  would  have  been  entitled 
to  recover  it.  The  policy  of  the 
new  rules  was  to  make  each  party 
pay  costs  in  respect  of  those  parts 
of  the  case  in  which  he  was  wrong. 
Then  the  defendant  was  wrong 
as  to  one  part  of  the  plaintiflTs 
demand,  and  ought  to  pay  the 
costs  occasioned  to  the  plaintiff 
by  not  having  paid  it  before  action 
brought.  The  words  of  the  rule 
embrace  this  case,  and  the  reason 
of  the  rule  goes  with  it.    He  is 
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S.  Tempky  in  support  of  the  rule.  The  Masters  state  ^8^-^« 
that  the  taxation  is  in  accordance  with  the  universal 
practice,  and  tlie  case  of  Cauty  v.  Cfyll  (a)  is  an  authority 
in  support  of  it  There  Tindaly  C.  J.,  says,  "I  think  the 
meaning  of  the  rule  must  be  that  the  plaintiff  shall  be 
entitled  to  tax  his  costs  only  where  the  money  is  accepted 
in  satisfaction  of  the  whole  demand;  and  not  where  there 
are  other  issues  upon  which  the  parties  are  proceeding  to 
trial"  IFoUacky  C.  B.— All  that  the  Court  decided  in  that 
case  was,  that  the  plaintiff  could  not  tax  his  costs  upon  the 
plea  of  payment  into  Court  before  the  other  issues  were 
dbposed  o£  Parke,  B. — ^If  the  judgment  of  Tindalf  C.  J., 
be  understood  with  reference  to  the  facts  of  the  case,  it  is 
perfectly  right,  because  there  the  plaintiff  had  taxed  the 
whole  costs  of  suit,  no  one  attending  the  taxation  on  behalf 
of  the  defendant  Flatt,  B.— The  case  of  Gaodee  v.  Gold- 
smith (b)  seems  precisely  in  point:  there  to  assumpsit  for 
money  had  and  received,  the  defendant  pleaded  as  to  all 
except  SL  5$,  non  assumpsit ;  as  to  all  except  37.  5s.  a  set- 
off; and  as  to  37.  5s.  payment  of  that  sum  into  Court 
The  plaintiff,  by  his  replication,  admitted  the  set-off,  and 
replied  that  he  would  not  further  prosecute  his  suit,  except 
as  to  the  37.  5s.,  and  took  that  sum  out  of  Court ;  and  it 
was  held,  that  he  was  entitled  to  costs  as  to  that  part  of  the 
cause  of  action  in  respect  of  which  the  money  was  paid  into 
Court.]  In  that  case  the  plaintiff  abandoned  his  cause  of 
action  on  the  general  issue  and  the  set-off,  and  the  Court 
thought  that  his  replication  amounted  in  effect  to  a  nolle 
prosequi 

Pollock,  C.  B. — The  rule  must  be  discharged  with  costs. 

therefore    entitled  to   so    much  generally,  it  would   have   been 

costs  as  have  been  named,  owing  otherwise." 

to  it  being  included  in  the  de-  y  (a)  4  M.  &  G.  907 ;   S.  C.  5 

claration  and  in  the  replication,  Scott,  N.  R.  90/. 

and  the  expense  of  taking  the  ^b)  2  M.  &  W.  202 ;  S.  C.  5 

money  out  of  Court.    If,  indeed,  Dowl.  288. 

the   money  bad    been    paid   in 
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The  present  case  is  precisely  the  same  as  that  before  my 
Brodier  Aldersom,  with  whose  judgment  I  entirely  concm*. 
In  addition  there  is  the  case  of  Goodee  v.  Goldsndih  {a\ 
which  has  been  referred  to  by  my  Brother  JPlait. 

PabxS)  B. — ^The  plaintiff  is  entitled  to  all  the  costs 
relating  to  the  15s.  paid  into  Court;  but  he  must  pay  costs 
as  to  the  residue  of  the  proceedings.  Under  the  old  prac- 
tice, this  case  would  not  have  presented  any  difficulty ;  for 
the  money  paid  into  Court  would  have  been  struck  out  of 
the  declaration,  and  if  the  plaintiff  had  gone  on  for  the 
rest^  it  would  have  been  at  the  peril  of  costs. 

Aldbsson,  B. — I  ihink  the  case  of  Goodee  v.  GoldgmUh 
puts  the  defendant  out  of  Court.  The  plaintiff  ought  to 
faflYe  his  costs  on  that  part  of  the  record  on  which  he  has 
succeeded^  and  pay  them  where  he  has  fiiiled. 

Platt,  B.,  concurred. 

Rule  dischaiged  with  costs. 

/{fl)  s  M.  &  W.  309 1  8.  C.  6  Dowl.  2SS. 


«A?.  //.  9?ryf^  7^  '  Tattersall  v.  Fabxinson. 

Toadecltra.  ASSUMPSIT  by  indonee  against  indotser  of  a  bill  of 
a^'^iST^li'*  exchange  for  26i  135.  2d.  There  was  also  a  count  stating 
bill  of  ex.         ^^^  ^e  defendant  was  indebted  to  the  plaintiff  in  302.  for 

change  for  '- 

26(.  I3<.  3d:,     money  lent^  and  money  due  on  an  account  stated. 

and  alflo  an 

indebitatus 

count  for  30t,  the  defendant  pleaded  (amongst  other  pleas)  as  to  102.  9s.  Id!,  parcel  of  the 

sum  in  the  first  coont,  and  also  as  to  102.  9«.  IdL  parcel  of  the  sum  in  the  second  count; 

payment  into  Court  of  lU,  and  no  damages  ultra. 

HM  bad  on  special  demurrer,  as  payment  of  a  smaller  sum  is  no  saUsfactioa  of  a  greater. 

StmhUt  that  where  there  is  a  count  on  a  bill  of  exchange,  and  also  a  count  for  the  con- 
sideration, a  plea  of  payment  into  Court  should  state  that  the  bill  was  given  on  account  of  the 
debt  in  the  second  coant,  and  then  plead  payment  into  Court  of  the  amoont  of  the  bill  and 
interest. 

J-  IfJJe^lfo 
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Pleas.    Fiat,  except  as  to  the  ttim  of  lOL  9s.  Id.  paioel       1847. 
of  the  soin  in  the  kst  count  mentioned,  aon  aaBunnpait  r^^malisx 

Secondly,  except  as  to  the  aam  of  lOL  6s.  Id.  paioel  of 
the  sum  in  the  first  count  mentioned,  and  also  excq)t  as  to 
the  sum  of  lOil  9s.  Id.  paioel  of  the  sum  in  the  last  count 
mentioned,  payment  before  action* 

Hiirdly,  to  the  same  sums  a  set-oflP. 

Lastly,  as  to  lOL  9s.  Id.  parcel  of  the  sum  in  the  said 
fifst  count,  and  also  as  1021  9s.  Id.  parcel  of  the  sum  in  the 
said  second  count,  payment  into  Court  of  1121,  and  that 
the  plaintiff  has  not  sustained  damage  to  a  greater  amount 
than  111  in  respect  of  the  causes  of  action  in  this  plea 
mentioned. 

Special  demurrer  to  the  last  plea,  assigning  for  causes, 
that  although  the  said  last  plea  is  pleaded  to  and  professes 
to  answer  two  separate  and  distinct  sums  of  money  of 
1021  9s.  Id.  each,  amounting  in  the  wh<de  to  2021  IBs.  2dl, 
nevertheless  the  defendant  has  pleaded  payment  itito  Court 
of  11^1  only,  which  constitutes  an  answer  to  part  only  of 
the  said  two  sums:  also  that  the  plea  is  inconsistent  and 
repugnant  in  this,  to  wit,  that  although  the  defendant,  in 
the  introductory  part  of  his  said  last  plea,  admits  the 
jdaintiff  to  have  sustained  damages  to  the  amount  of 
2021  IBs.  2dl,  yet  the  defendant,  in  the  concluding  part  of 
the  said  last  plea,  alleges  that  the  {daintiff  has  not  sustained 
damages  to  a  greater  amoimt  than  1121  in  respect  of  the 
causes  of  action  in  the  introductory  part  of  that  plea  men- 
tioned: also  that  if  the  said  sum  dT  1121  is  to  be  taken  as  a 
payment  of  the  said  sum  of  10/.  9s.  Id.  in  the  last  count  of 
the  sud  declaration,  that  then  and  in  such  case  the  said 
last  plea  amounts  to  a  plea  of  the  general  issue  as  to 
part  of  the  said  sum  of  1021  9sk  Id.  in  the  first  count  of 
the  said  declaration,  which  is  forbidden  by  the  rule  of 
Court 

Gordon,  in  support  of  the  demurrer.  The  plea  is  bad 
on    the   grounds    assigned    for    special    demurrer.      In 
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1847.  JRcpiner^  cote  (a),  ^  it  was  resolved  bj  the  whole  Court,  that 
r^i][^^^2j[^^  pftyment  of  a  lesser  sum  on  the  day  in  satisfaction  of  a 
Pamu^  greater,  cannot  be  any  satis&ction  for  the  whole,  because 
it  appears  to  the  Judges  that  by  no  possibility,  a  lesser  sum 
can  be  a  satis&ction  to  the  plaintiff  for  a  greater  sum.'' 
That  doctrine  has  ever  since  been  recognized  and  acted 
upon.  It  is  true,  that  in  the  recent  case  of  Sibree  ▼. 
Tripp  (6),  this  Court  considered  that  the  case  of  Cumber  ▼. 
fFane  (c)  could  not  be  supported  to  its  full  extent,  but  at 
the  same  time  they  admitted,  that  if  the  claim  be  a 
liquidated  and  ascertained  sum,  payment  of  part  cannot  be 
a  satisfaction  of  the  whole*  In  Daum  v.  Hatcher  (d)  it  was 
held,  that  a  plea  alleging  the  acceptance  of  a  less  sum  in 
satis&ction  of  a  greater,  was  bad  even  after  verdict,  and 
that  the  plaintiff  was  entitied  to  judgment  non  obstante 
veredicto.  That  case  has  been  subsequentiy  acted  on  in 
the  case  of  Todd  v.  Siuari  (e).  Upon  the  same  principle 
the  tender  of  a  smaller  sum  is  no  answer  to  an  action  for 
a  greater ;  a  fortiori,  the  mere  payment  into  Court  of  a 
smaller  sum  cannot  be  an  answer  to  a  larger  sum  admitted 
to  be  due.  The  plea  professes  to  answer  two  distinct  sums, 
amounting  to  20Z.  ISs.  2cf.,  but  it  in  fact  answers  a  portion 
only.  Am^field  v.  Burgin  (/),  and  Thomas  v.  Heathom  (ff)j 
are  also  in  point  Secondly,  the  plea  is  inconsistent  and 
repugnant,  for  it  confesses  that  the  plaintiff  bas  sust^ned 
damage  to  an  amount  at  least  of  26L  ISs.  2dl,  and  yet  it 
alleges  that  he  has  not  sustained  a  greater  damage  than  1121 
Where  a  defendant  pleaded  as  to  portions  of  the  sums 
named  in  different  counts,  amounting  in  all,  on  the  face  of 
the  plea,  to  114/1  \4s.  8d.,  a  set-off  of  61L  Is.  4<£,  and 
alleged  that  the  latter  sum  equalled  the  damages  sustained 
by  the  non  performance  of  the  promises,  so  far  as  they 

(a)  5  Rep.  117.  (e)  14  Law  Jour.  Q.  B.  150. 

/(6)  15  M.  &  W.  23.  y(J)  6  M.  &  W.  281 ;  S.  C.  8 

/(c)  1  Stra.  426.  Dowl.  247. 

Ad)  10  A.  &  E.  121 J  S.  C.  2  P.  ^{g)  2  B.  &  C.  477  j  S.  C.  3  D. 

&  D.  292.  &  R.  647. 
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related  to  the  sums  to  which  that  plea  was  pleaded,  it  was        1847. 
held,   on  special  demurrer,   that  the  plea  was  bad,  for   Xattwibali. 
pleading  a  smaller  claim  as  an  answer  to  a  larger ;  Mee  v.  ^' 

TomUnsan  (a).  Fischer  v.  Aide  (b),  is  also  in  &vour  of  this 
▼iew.  Lastly,  if  the  11£  is  to  be  appropriated  to  one  of 
the  sums  of  1021  9s.  Id.  then  there  is  only  10s.  llcL  to  be 
applied  to  the  other,  and  part  of  that  sum  remains  un- 
answered, except  by  an  argumentative  denial  of  its  ever 
having  existed,  which  amounts  to  the  general  issue,  and  is, 
consequently,  bad  in  this  case,  the  first  count  being  on  a 
bill  of  exchange. 

Huffk  Hilly  contriL  The  plea  is  in  accordance  with  the 
form  prescribed  by  the  rule  of  Court  It  is  not  necessary 
to  state  in  the  plea  how  much  is  paid  into  Court  upon  each 
count,  and,  even  if  it  were,  that  objection  is  not  raised  by 
this  demurrer.  The  sum  paid  into  Court  is  sufficient  to 
cover  the  sum  excepted  from  the  bill  of  exchange,  conse- 
quently the  plea,  by  denying  damages  ultra,  affords  an 
answer  to  the  last  county  which  being  an  indebitatus  count, 
the  amount  stated  in  it  is  immateriaL  There  is  no  other 
mode  of  pleading  payment  into  Court  where  the  indebitatus 
count  is  for  the  same  sum,  which  is  the  consideration  for 
the  bill  In  such  case  there  must  always  be  two  sums  to 
which  the  plea  applies,  and  the  amount  paid  into  Court 
must  necessarily  be  less  than  those  two  sums,  since  the 
plaintiff  cannot  recover  both  the  amount  of  the  bill,  and 
also  the  consideration  for  it  Here,  there  would  be  no 
inconsistency  in  the  jury  finding  that  the  plaintiff  had  not 
sustained  damage  to  a  greater  amount  than  1121  in  respect 
of  the  causes  of  action  mentioned  in  the  plea.  The  question 
as  to  the  proper  mode  of  pleading  payment  into  Court 
where  the  declaration  contains  a  count  on  a  bill  of  exchange, 
and  also  an  indebitatus  count,  was  raised  in  Jcurdcan  v. 

^(a)  4  A.  &  E.  263 ;  S.  C.  6  N.  &  M.  624. 
C6)  3  M.  &  W.  486 ;  S.  C.  6  Dowl.  594. 
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1847.  Jakman,  bat  not  decided.  The  case  ofMee  v«  TamUtmM 
iji^j^^^l^]^  has  been  OTerraled  bj  Marshall  t.  Whiteside  {a\  and  in 
p     «•  Bright  v.  Beard  (b).  Lord  Denman,  C.  J.,  said,  that  ^  No 

case  was  ever  more  completely  overruled.'* 

Oardon,  in  reply.  The  rule  of  Court  contains  a  blank 
for  the  amount  of  the  sum  to  be  paid  into  Court,  which  at 
least  ought  to  equal  the  amount  to  which  it  is  pleaded. 
In  this  case  there  would  have  been  no  difficulty  in  averring 
that  the  indebitatus  count  was  for  the  consideration  of  the 
bill,  and  then  paying  the  money  into  Court  in  respect  of  one 
sum  only.  Mee  v.  Tandinsan  (c)  was  overruled  on  another 
point.  Perhaps  this  objection  might  be  cured  by  verdict, 
but  the  plea  is  clearly  bad  on  q)ecial  demurrer. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  delivered  by 
Parke,  R — This  case  was  argued  on  the  last  day  of  the 
sittings  after  HiUury  Term,  before  myself  and  my  Brother 
FlatL  The  declaration  was  in  assumpsit  against  the  second 
indorser  of  a  bill  for  2621  \3s.  2d:  The  first  count  was  on 
the  bill;  the  second  count  for  30L  for  money  lent  and  cm 
an  account  stated.  The  defendant,  as  to  the  last  count, 
except  lOL  9s.  Id.,  pleaded  non  assumpsit;  and  as  to  the 
whole  declaralion,  except  lOL  9s.  Id.  parcel  of  the  first 
count,  and  102.  9s.  Id.  parcel  of  the  last  count,  pleaded 
payment  before  action,  and  also  a  sel>ofl;  And  as  to  the 
lOL  9s.  Id.  parcel  of  the  first,  and  10/.  9s.  Id.  parcel  of  the 
last  count,  payment  into  Court  of  112.  in  the  usual  form. 

To  this  there  was  a  iq>ecial  demurrer,  assigning  several 
causes.  The  case  of  Jourdam  v.  Johnson  (d),  and  the  other 
authorities  cited  by  Mr.  HtU  for  the  defendant,  decide  that 

•^(a)  1  M.  &  W.  188;  S.  C.  4  •^(c)  4  A.  &  E.  262;  S.  C.  5  N. 

Dowl.  766.  &M.624. 

y{b)  4  Q.  B,  837 ;  S.  C.  1  D.  ^(d)  2  C,  M.  &  R.  564. 
&  M.  36. 


BILABT  T£BM^   10   VICT.  927 

the  plea  of  payment  into  Court  may  be  made,  generally        1847. 

speakings  as  to  part  of  several  counts,  without  stating  how    f^^^^l^^^^ 

much  is  paid  in  on  each.    There  is,  therefore,  no  available    _     «• 

Pahkinbon 
objection  in  this  case  on  that  ground ;  but  where  one  of  the 

counts  is  on  a  bill  of  exchange,  the  difficulty  arises  which 
was  pointed  out  in  Jourdam  v.  JohnMoUy  but  not  decided, 
viz.,  that  if  less  than  the  amount  of  the  bill  of  exchange 
should  be  considered  as  paid  in  on  that  count,  the  plea 
would  be  bad,  for  if  it  admitted  the  bill,  it  admitted  prim& 
fiicie  the  precise  sum  to  be  due  on  it,  and  less  thaa  that 
would  not  satisfy  it;  or,  if  it  should  be  considered  in  the 
nature  of  a  plea  of  non  assumpsit  to  the  remainder,  the 
new  rules  forbid  such  a  plea,  and  the  record  would  contain 
no  proper  answer  to  the  residue,  unless  there  was  an  alle- 
gation of  some  special  ground  of  defence  as  part  payment^ 
or  fiulure  of  consideration  as  to  part ;  and  we  do  not  see 
how  thb  objection  can  be  surmounted,  if  the  demurrer 
properly  raises  it ;  and  we  think  it  does.  Again,  if  the  sum 
of  \0l  9«.  Id.  is  to  be  ascribed  to  the  first  count,  the  sum 
of  lOx.  Wd.  only  must  be  applied  to  the  last  count,  and  it 
is  argued,  and  with  great  weight,  that  less  than  the  whole 
admitted  sum  cannot  be  paid  into  Court  in  satisfisu^tion  of  it 
There  are  no  doubt  very  great  difficulties  in  adapting 
the  new  rule  as  to  payment  of  money  into  Court  to  practice 
in  some  cases;  and  they  were  probably  not  foreseen  in, 
fiaming  the  rule,  the  object  of  which  was  to  avoid  the 
trouble  and  expense  of  proving  payment  into  Court  in  the 
old  way,  by  supplying  a  ready  mode  of  obtaining  the  same 
object  by  a  statement  on  the  record.  One  of  these  diffi* 
culties  arises  firom  the  form  of  a  count  in  indebitatus 
assumpsit  In  this  form,  which  has  been  adopted  for  the 
sake  of  convenience  (as  it  would  be  impossible  to  declare 
on  each  separate  contract  without  grei^t  prolixity  of 
pleading)  each  count  may  be  interpreted  to  mean  that  the 
defendant  is  indebted  to  die  plaintiff  in  the  sum  mentioned, 
either  on  one  contract  to  pay  that  precise  sum,  or  on  one 
contract  on  a  quantum  meruit,  which  has  resulted  in  a  debt 
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1847.        which  the  plaintiff  estimates  at  that  amount,  or  on  several 

Tattersall   ^^61^"^  contracts  for  different  precise  sums,  or  each  on  a 

*'  quantum  meruit,  or  on  some  for  a  sum  certain,  and  some 

on  a  quantum  meruit,  together  amounting  to  the  sum 

clumed. 

The  varietjr  of  meanings  which  the  comprehensive  alle- 
gations of  a  debt  in  such  a  count  is  capable  of  bearing, 
creates  a  considerable  difficulty  in  specially  pleading  to  it, 
and  particularly  in  the  payment  of  money  into  Court  If 
a  smaller  sum  is  paid  on  such  a  declaration  than  the  sum 
claimed,  the  plea  admits  that  the  sum  claimed  is  due  on 
one  or  more  contracts  for  liquidated  or  unliquidated 
amounts.  If  unliquidated,  there  is  no  difficulty  in  paying 
in  a  smaller  sum  than  the  amount  claimed,  for  then  the 
defendant  may  truly  say  that  the  plaintiff  has  not  sustained 
greater  damage  than  the  sum  paid  into  Court.  But  if  the 
sum  admitted  is  liquidated,  or  is  an  ajg^regate  of  liquidated 
sums,  how  can  the  plaintiff  have  sustained  less  damage  than 
the  liquidated  amount  in  respect  of  the  demand  for  that 
sum  ?  The  Court  of  Queen's  Bench  has  already  decided 
that  a  plea  of  accord  and  satisfaction  by  a  leas  sum  to  a 
general  declaration  in  indebitatus  assumpsit  for  a  larger 
sum,  is  bad  even  after  verdict;  Dawn  v.  Batcher  (a). 

These  considerations  lead  us  to  the  conclusion  that  the 
fi>rm  of  pleading  payment  of  a  less  sum  of  money  into 
Court  than  the  sum  pleaded  to,  with  no  answer  to  the 
difference  except  that  no  more  damages  have  been  sus- 
tained, is  objectionable ;  and  that  there  is  good  reason  for 
saying  that  the  ordinary  practice  of  pleading  the  payment 
of  money  into  Court  to  so  much  of  the  declaration  as  is 
equal  to  the  amount  paid  in,  is  the  best  that  can  be  adopted 
On  these  grounds  also,  we  think  the  plea  in  its  present  form 
is  bad.  Mr.  Hill  argues  that  there  is  no  other  way  than 
this  when  the  indebitatus  count  is  really  for  the  sum  which 
is  the  consideration  of  the  bill    Certainly  there  must  be 


A 


(a)  10  A.  &  E.  121. 
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some  mode  of  pleading  applicable  to  such  a  case,  for  without        1 847. 

doubt  the  plaintiff  cannot  recover  both  the  amount  of  the    x][^^2ii8au. 

bill  on  the  count  on  the  bill,  and  the  amount  of  the  con-  »• 

sideration  on  the  indebitatus  count;  but  it  is  not  necessary 

for  us  to  decide  in  what  form  such  a  plea  ought  to  be. 

Probably  it  would  be  sufficient  to  plead  to  both  counts 

that  the  bill  was  given  on  account  of  the  debt  in  the 

second  count,  and  then  to  plead  payment  into  Court  of 

the  amount  of  the  bill  and  interest.    The  plea  in  its  present 

form  is  bad,  but  the  defendant  may  amend  on  the  usual 

terms. 

Rule  accordingly. 


Carter  v.  Flowkr.  ^^,    //.>S»?!^/4^ 

Assumpsit.     The  declaration   stated,   that  on,  &c.,  In  an  action 
G.  Taffirey  and  R.  Eean  made  their  joint  and  several  pro-  agdnst^ 
missory  note  in  writing,  and  thereby  jointly  and  severally  «^"erof  a 
promised  to  pay  to  certain  persons  therein  described  as  note,  the 
Messrs.  Becke  and  Flower,  or  order,  1902.  for  value  re-  aileffed  that 
ceived,   with  interest  thereon  at  the  rate,  &c.,  by  the  S^e  whfn*Ae 
following  instalments,  that  is  to  say,  20£,  with  interest  note  was  madei 

_  ^         ,  ,       ^   »  ,  1     1       1.1  -  nor  afterwards, 

thereon,  on  the  15  th  of  July,  1844,  and  the  like  sums  of  and  before  it 
20£,  with  interest,  on  the  15th  of  January,  and  15  th  of  nor  when  It* 
July,  1845,  and  in  every  succeeding  year  until  the  whole  ^^^  ^^J 
of  the  sum  of  190i  and  interest  should  be  paid.  And  the  sentment  for 
said  Messrs.  Becke  and  Flower  then  indorsed  the  said  note  the  maker  or 
to  the  defendant,  who  then  indorsed  the  same  to  the  e^S^of  the^ 
plaintiff.  And  although  the  period  for  payment  of  the  defendwitin 
first  five  instalments  respectively  on  the  said  note  had  nor  was  there 
elapsed  before  the  commencement  of  this  suit,  and  the  |^^"  Juo 

for  the  making 
of  the  note,  or 
for  the  payment  thereof  or  for  the  indorsement  by  the  payee  to  the  defendant ;  and  that  the 
defendant  had  not  sustained  any  dama^  by  reason  of  nis  not  having  had  notice  of  the  non 
payment  of  the  note :  Held  bad  on  special  demurrer,  as  it  was  consistent  with  the  averments  in 
the  declaration  that  the  note  might  have  been  indorsed  by  the  defendant  for  the  accommodation 
of  a  prior  party,  or  some  third  person ;  in  which  case  the  defendant  would  be  entitled  to  notice 
ordid»»mr.  ^  ^^kt.^. 

rou  IV.  MM  1>.  &   L. 


Flower. 
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1847.  four  fiiBt  instalments  on  the  said  note^  together  with  interest 
Q^^H^^^  according  to  the  tenor  and  effect  thereof,  were  duly  paid 
and  satisfied,  yet  the  said  G.  Taffi-ey  and  R.  Kean  did  not, 
nor  did  either  of  them,  pay  the  fifth  instalment  due  upon 
the  said  note,  or  the  interest  upon  the  same,  or  any  part 
thereof,  although  the  said  note  was  duly  presented  for 
payment  thereof,  to  wit,  on,  &c.  And  the  plaintiff  avers, 
that  neither  at  the  time  when  the  said  note  was  made,  nor 
at  any  time  afterwards,  and  before  the  said  instalments  in 
the  said  note  specified,  or  any  or  either  of  them  became 
due,  nor  at  the  time  when  the  same  became  due  and  the 
said  note  was  so  presented  for  payment  thereof  as  aforesaid, 
had  they,  the  said  G.  TaSrey  and  R.  Kean,  or  either  of 
them,  nor  had  the  said  Messrs.  Becke  and  Flower,  or  either 
of  them,  at  the  said  several  times  or  either  of  them,  or 
during  any  part  of  the  time  aforesaid,  in  their  or  his  hands, 
any  effects  of  the  said  defendant,  nor  was  there  any  coi^- 
deration  or  value  for  the  making  of  the  said  note,  or  for  the 
payment  thereof  or  any  part  thereof  or  for  the  indorsement 
of  the  said  note  by  the  said  Messrs.  Becke  and  Flower  to 
the  defendant,  nor  hath  the  defendant  sustained  any  damage 
by  reason  of  his  not  having  had  notice  of  the  non-payment 
of  the  said  fifth  instalment  and  interest  as  aforesaid.  And 
thereupon  the  defendant,  in  consideration  of  the  premises, 
promised  the  plaintiff  to  pay  him  the  amount  of  the  said 
fifth  instalment  and  interest     Breach, — ^non-payment 

Special  demurrer,  assigning  for  causes,  (amongst  others,) 
that  it  is  not  alleged  that  the  defendant  had  notice  of  the 
non-payment  of  the  said  fifth  instalment ;  and  inasmuch  as 
a  second  or  other  subsequent  indorser  of  a  promissory  note 
is  in  all  cases  entitled  to  due  notice  of  the  non-payment 
thereof,  no  sufficient  excuse  for  want  of  such  notice  could 
be  averred:  that  it  is  consistent  with  every  averment  in 
the  declaration  that  the  defendant  indorsed  the  note  for 
the  accommodation  of  some  of  the  other  parties  thereto, 
and  without  value  or  consideration  for  the  indorsement,  in 
which  case  it  would  be  immaterial  whether  the  other  parties 
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to  the  note,  or  any  of  them,  had  or  had  not  any  effects  of 
the  defendant  in  their  hands. 

Eamef  in  support  of  the  demurrer.  The  allegation  in 
excuse  for  want  of  notice  is  insufficient,  first,  in  omitting 
to  shew  that  no  effects  of  the  defendant  came  to  the  hands 
of  the  maker  of  the  note  after  defimlt  in  payment  of  the 
fifth  instalment,  and  secondly,  in  not  shewing  that  the 
defendant  did  not  indorse  for  the  accommodation  of  the 
prior  partie&  Sieherdike  v.  BoOman  (a)  decided,  that  no 
notice  of  dishonour  need  be  given  to  the  drawer  when  he 
has  no  effects  in  the  hands  of  the  drawee.  That  rule 
proceeds  upon  the  ground,  that  it  is  fraudulent  in  a  party 
to  draw  a  bill  upon  a  person  in  whose  hands  he  has  no 
effects,  and  when  he  must  consequently  be  ftiUy  aware 
that  the  bill  would  not  be  paid.  The  case  of  Biokerdike  v. 
BoUmany  however,  does  not  apply  to  the  case  of  subsequent 
parties  to  a  bill,  but  only  where  the  drawer  has  no  effects  in 
the  hands  of  the  drawee. 

Needham^  contra.  In  Fitzgerald  v.  WttUams  (6),  which 
was  an  action  by  indorsee  against  drawer  of  a  bill,  the 
averment  of  excuse  was,  that  the  defendant  had  no  ftmds 
in  the  hands  of  the  acceptor,  nor  had  he  sustained  any 
damage  by  Want  of  notice ;  the  defendant  pleaded  that  he 
had  sustained  damage,  because  the  acceptor  had  promised 
him  to  provide  for  the  bill ;  and  it  was  held,  that  it  was 
not  incumbent  on  the  plaintiff  to  prove  that  the  defendant 
had  not  sustained  damage.  So  here  it  is  sufficient  for  the 
plaintiff  to  allege  a  prima  hiAe  excuse  for  want  of  notice, 
and  the  defendant  must  answer  that  by  shewing  that  he 
has  sustained  damage  in  a  particular  way.  The  issue  will 
then  lie  on  the  proper  party.  In  Kembk  v.  MUb  (c),  it 
was  held  sufficient  excuse  for  want  of  notice  of  dishonour  of 

X(a)  IT.  R.405.  yi,e)  I  M.  &  G.  757;  S.  C.  2 

•  {b)  6  Bing.  N.  C.  68 ;  S.  C.      Scott,  N.  R.  121 ;  9  Dowl.  446« 
8  Scott,  271. 

If  M  2 
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1847.  a  cheque,  to  allege  that  the  banker  had  no  effects  of  the 
drawer,  and  had  received  no  consideration  for  payment  of 
the  cheque,  and  that  the  defendant  had  sustained  no 
damages  by  reason  of  his  having  no  notice  of  dishonour. 
He  also  cited  De  Berdt  v.  Atkinson  (a);  Comey  v.  Da 
Costa  (b)\  Waluyn  v.  ^S'^  Quintin  (c);  Sisson  v.  2\mt&n- 
son  (d) ;  Smith  v.  Becket  (e) ;  Browne.  Maffey  (/) ;  Norton 
V.  Pickering  {g). 

Kimey  in  reply,  cited  Leach  v.  Hewitt  (A),  and  CfoodaU  v. 
DoOey  (*). 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by 

Parke,  B. — This  case  was  argued  before  my  Brother 
Flatt  and  myself  at  the  last  day  of  the  sittings  after  Hilary 
Term.  The  question  was,  whether  the  allegation  of  the 
reasons  for  not  giving  notice  to  the  last  indorser  of  a  note, 
of  the  dishonour  by  the  maker,  was  sufficient  on  special 
demurrer.     (His  Lordship  then  stated  the  pleadings.) 

By  the  law  of  England,  differing  from  the  old  law  of 
France,  it  was  necessary  to  give  notice  of  dishonour  to 
other  parties,  on  the  non-acceptance  of  a  bill,  or  non-payment 
of  a  bill  or  note  by  the  drawer  or  maker. 

The  case  otBicherdike  v.  BoUman  {k)  made  the  first  excep- 
tion, which  has  given  rise  to  many  questions  since.  That 
decision  has  been  often  reluctantly  acquiesced  in,  and  we 
cannot  help  concurring  in  the  opinion  of  Lord  Tenterden  in 
Cory  V.  Scott  (Q,  who  says  he  always  regretted  it,  because 
it  introduced  nice  distinctions  into  the  law,  instead  of 
adhering  to  a  plain  and  intelligible  rule.     We  are,  however, 

(a)  2  H.  Bl.  336.  {f)  15  East,  216. 

^{b)  I  Esp.  301.  ^ (g)  8  B.  &  C.  610;  S.  C.  3  M. 

(c)  1  B.  &  P.  662;  S.  C.  2  Eip.      &  R.  23. 
615.  y^Oi)  4  Taunt.  731. 

(d)  Cited  in  SeL  N.  P.  337,       •<t)  1  T..R.  712. 
10th  ed.  ^  (k)  Ibid.  405. 
/(«)  13  East,  187.  X(0  3  B.  &  A.  629. 
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bound  by  it^  and  the  subsequent  cases  in  which  exceptions  1847. 
have  been  established ;  but  ought  not  to  go  beyond  them  :  cIetbr 
and  the  question  is,  what  is  now  the  legal  description  of  ^* 

the  exception,  and  whether  it  is  suflScicntly  alleged  in  this 
declaration. 

In  the  case  of  Bickerdike  v.  Bellman  the  excuse  was 
matter  of  evidence, — ^it  was  not  necessary  to  state  it  on  the 
record  as  the  question  did  not  arise  in  an  action  on  the 
bill.  If  it  had,  perhaps  the  necessity  of  an  accurate  aver- 
ment on  the  record  might  have  induced  a  further  consider- 
ation of  the  point  In  some  subsequent  cases  the  declaration 
has  been  in  the  usual  form,  averring  notice,  (apparently,  in 
JValwyn  v.  St.  Quintin;  Brown  v.  Maffey;  Claridge  v. 
Ddltm  (a) ;  Lajltte  v.  Skitter  (ft) ;  Thackray  v.  Blackett  (c) ; 
— certainly,  in  Cory  v.  Scott  {d);)  and  an  opinion  was 
intimated,  that  knowledge  that  a  bill  would  be  dishonoured 
was  equivalent  to,  or  evidence  in  support  of,  the  averment 
of  notice;  {Holroyd^  J.,  in  Cory  v.  Scott.)  The  meaning 
of  the  word  ''notice,"  however,  has  been  now  so  well 
settled,  {Burgh  v.  Legge  (e),)  and  it  is  so  fully  established 
that  it  means  more  than  knowledge,  and  includes  an  inti- 
mation from  the  party  giving  it  of  the  fact  of  dishonour, 
and  that  the  defendant  is  looked  to  for  payment,  that  it 
must,  we  think,  be  now  considered  as  clear,  that  if  no 
notice  has  been  given  at  any  time,  the  excuse  ought  to  be 
set  out  on  the  record; — if  it  has  been  given,  but  at  a  time 
which  would  be  too  late  in  the  usual  course,  the  matter  of 
excuse  might  probably  be  used  to  shew  that  it  was,  under 
the  circumstancesi,  in  reasonable  time ; — but  if  never  given 
at  all,  the  record  must  state  a  sufficient  excuse. 

Accordingly,  in  several  cases,  the  excuse  has  been  stated. 
In  Legge  v.  Thorpe  (/),  in  an  action  against  the  drawer,  it 
was  averred  that  at  the  time  of  making  the  bill,  and  fix)m 

(a)  4  M.  &  S.  226.  -^e)  6  M.  &  W.  418 ;  S.  C.  7 

{b)  6  Bing.  623.  Dowl.  814. 

(c)  3  Campb.  164.  ^(/)  12  East,  l7l. 
^{d)  3  B.  &  A.  619. 


Flowea. 
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1847.  thence  until  and  at  the  time  of  presenting  for  acceptance, 
CAiTBB  ^^®  drawee  had  not  in  his  hands  any  effects  of  the  de- 
fendant, nor  had  he  received  any  consideration  from  the 
defendant  for  the  acceptance  or  payment  of  the  bill,  nor 
had  the  defendant  sustained  any  damage  by  not  having 
notice  of  the  non-^ioceptance  or  non*payment  If  the 
allegation  or  excuse  for  not  giving  notice  had  been  mmply, 
that  the  defendant  had  sustained  no  damage  by  want  of 
notice,  it  would  have  been  clearly  bad.  In  Fitzgerald  v. 
lFilliam8(a),  the  form. was  somewhat  varied; — ^besides  the 
allegation  of  want  of  effects,  it  stated  that  the  defendant 
had  no  reasonable  ground  for  expecting  that  he  had  or 
would  have  any  effects  in  the  hands  of  the  drawee,  or  that 
the  drawee  would  accept  the  bill,  or  pay  or  dischaige  any 
part  of  the  amount  of  the  bill,  or  be  provided  with  funds 
wherewith  he  ought  to  pay  the  bill  or  any  part  thereof; 
nor  was  there  any  consideration  or  value  for  the  acceptance 
of  the  bill,  or  the  payment  of  the  amount  of  the  bill  or  any 
part  thereof,  nor  had  the  defendant  sustained  any  damage 
by  reason  of  his  not  having  had  notice  of  the  non-payment 
of  the  bill  There  was  a  plea  stating  that  the  defendant  had 
sustained  damage,  stating  its  nature,  viz.,  that  the  drawee 
had  undertaken  to  provide  for  the  bill,  and  issue  thereon* 
All  that  the  Court  decided  was,  that  the  defendant  not 
having  proved  his  plea,  the  plaintiff's  verdict  should  not  be 
disturbed.  But  Lord  Chief  Justice  Tindal  intimated,  and 
we  think  correctiy,  that  it  would  have  been  sufficient  if  the 
plaintiff  had  stopped  with  the  averment  of  the  want  of 
effects ;  and  the  allegation,  that  no  damage  was  sustained, 
seems  to  have  been  treated  by  the  Court  as  immaterial 
And  in  the  subsequent  case  of  KembU  v.  MSUs  (b),  where 
there  was  a  count  upon  a  cheque  with  a  less  full  excuse  for 
want  of  notice,  stating  the  want  of  effects,  that  the  drawers 
had  not  received  any  consideration  for  the  payment  of  the 
cheque,  nor  had  the  defendant  sustained  any  damage  by 

/(a)  6  BiDg.  N.  C.  68.  Ab)  1  M.  &  G.  757. 
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reason  of  the  want  of  notice  of  non-pajment,  the  defendant        1847. 

having  demurred  generally,  the  Court  of  Comoion  Pleas 

held  the  allegation  sufficient  on  general  demurrer^     We 

do  not  conceive  that  the  Court  attributed  any  weight  in 

giving  their  judgment,  to  the  averment  that  the  defendant 

had  sustained  no  damage.     The  Lord  Chief  Justice,  and 

Mr.  Justice  Mauk,  expressly  excluded  it,  and  rested  on 

the  broad  ground  that  the  averment  of  want  of  assets  was 

sufficient. 

In  an  action  against  the  drawer  of  a  bill,  this  form, 
therefore,  must  be  deemed  sufficient,  at  least  on  general 
demurrer.  Every  bill  prim&  facie  must  be  taken  to  have 
been  drawn  for  value  received,  that  is,  on  a  person  who 
was  to  accept  and  pay  by  reason  of  having  value ;  and  if 
the  drawer  draws  on  one  who  is  not  his  debtor,  nor  has 
received  any  value  for  the  bill,  he  must  be  considered,  at 
least  prima  facie,  (as  says  Bayhy^  J.,  in  C<ny  v.  ScM{a)y) 
to  request  him  to  a,ccept  and  pay  on  account  of  the  drawer, 
or,  in  other  wordsy  for  his  accommodation,  and  if  he  does 
not  provide  funds  in  time,  he  necessarily  knows  that  the 
bill  would  not  be  paid  at  maturity.  He  is  the  person  who 
himself  ought  to  pay  the  bill, — Ex  parte  Heath  (6), — and, 
consequently,  prima  facie  cannot  be  entitled  to  notice. 

But  the  case  of  an  indoraer  of  a  bill  of  exchange  stands 
on  a  different  footing  from  that  of  a  drawer.  He  is  in  the 
nature  of  a  surety  or  guarantor  of  its  payment  on  due 
presentment,  and  is  presumed  to  know  nothing  about  the 
arrangements  between  the  drawer  and  drawee,  {Story  an 
BilUy  sect.  314;)  he  is  prima  facie  entitled  to  notice.  It  is 
not  enough  to  take  away  his  right  to  notice,  that  the  bill  is 
drawn  without  value,  and  that  the  drawer  has  no  effects  in 
the  hands  of  the  drawee ;  Wilkes  v.  Jacks  (c).  If  he  indorses 
to  the  holder,  without  value  or  effects  in  the  hands  of  prior 
parties,  non  constat  that  he  is  not  entitled  to  notice,  for  he 


X(o)  3  B.  &  A.  619.  ^  (c;  1  Peake,  202, 

Kb)  2  Rose,  141. 
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1847.       may  have  indorsed  for  the  accommodation  of  others,  in 
Cabteb      which    case    it    is    now   clearly  established, — Norton   y. 
»•  Pkhering  (a), — that  he  has  a  right  to  notice,  because  on 

payment  he  may  recover  over  against  those  persons. 

It  does  not  appear  to  us,  therefore,  to  be  enough,  even 
prima  &cie  against  an  indcrsery  to  dispense  with  notice, 
simply  to  state  that  he  had  indorsed  without  value,  or  had 
no  effects  in  the  hands  of  prior  parties.  And  the  allegation 
that  no  damage  was  sustained  by  him  by  want  of  notice  is 
clearly  insufficient  If  this  proposition  be  true  of  the 
indorser  of  a  bill,  it  is  equally  true  of  the  indorser  of  a 
note. 

The  cases  in  which  the  indorser  has  been  held  liable 
without  notice  have  had  some  other  material  circumstance ; 
as,  for  instance,  that  he  had  funds  put  into  his  hands  by 
the  drawer,  out  of  which  he  was  to  pay  the  bill  or  note ; 
Carney  v.  De  Costa  (b). 

We  think,  therefore,  that  the  averments  in  this  declaration 
are  not  sufficient  on  this  special  demurrer. 

It  is  consistent  with  every  one  of  those  averments,  that 
the  note  may  have  been  indorsed  by  the  defendant  for  the 
accommodation  of  one  of  the  prior  parties  or  some  third 
person,  and  in  that  case  the  defendant  was  entitled  to 
notice,  and  thb  is  one  of  the  causes  of  demurrer  specially 
stated.  Our  judgment  is,  therefore,  for  the  defendant. 
The  plaintiff  may,  however,  amend  on  the  usual  terms.  ^ 

Judgment  accordingly. 

y^{a)  8  B.  &  C.  610.  /{]b)  I  Esp.  301. 
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Price  v.  Price.  .^     /  ^  ^ 

XJEBT  by  payee  against  maker  of  a  promissory  note  for  Debt  by  payee 

100/.,  dated  the  21st  November,   1840,  and  payable  six  SfaJromi«o% 

months  after  date.     There  were  also  counts  for  money  lent,  «<>*«•  ''l*** 

J         ^  counts  for 

interest,  and  for  money  due  on  an  account  stated.  money  lent. 

Plea,  as  to  100/.  parcel  of  the  monies  in  the  second,  pieaasto 
third,  and  last  counts  mentioned,  that  after  the  said  sum  of  if  the^neyi 

100/.  became  due  and  payable,  and  before  the  commence-  >nthe«econd 

/^  ''  ,  ,  and  sobaequent 

ment  of  this  suit,  the  defendant  made  his  promissory  note  counts,  that 

for  payment  to  the  order  of  the  plaintiff  of  100/.,  six  months  before  the 

after  the  date  thereof,  and  delivered  the  same  note  to  the  ^"*°^ 

plaintiff,  who  then  took  and  received  the  same  for  and  on  "wJ**  ?»do  his 

promissory 

account  of  the  said  sum  of  100/.  parcel,  &c.,  and  the  causes  note  for  pay- 

of  action  in  respect  thereof.     Verification.  plaintiff's  ^ 

Replication.     That  the  period  of  six  months,  specified  in  order  of  100«. 

the  said  promissory  note  in  the  plea  mentioned,  expired  afterdate, 
.    i.  t  /•    t  •  •  1    1  •  -I  '^^  delivered 

before  the  commencement  of  this  suit,  and  the  said  note  the  same  to 

became  then  thereupon,  and  before  the  commencement  of  J^ho'^theif  t«)k 

this  suit,  to  wit,  on,  &c.,  due  and  payable  according  to  the  "<*  received 

tenor  and  effect  thereof;  yet  the  defendant  hath  not  paid  and  on  account 
1  J  to  of  the  said 

the  same,  or  any  part  thereof.  „,q  of  ^qq/. 

Special  demurrer,  assigning  for  causes  that  the  said  repli-  ^tt  th**^^°'od 

cation  does  not  shew  that  the  plaintiff  was  possessed  of,  or  of  six  months 

interested  in,  or  entitled  to  receive  payment  oi^  or  that  he  the^d note 

held  the  said  promissory  note  in  the  said  third  plea  men-  ^^^^. 

tioned  at  the  time  of  the  commencement  of  this  suit;  and  ment  of  the 

imt,  and  the 
that  it  is  consistent  therewith  that  the  same  promissory  note  note  became 

may  have  been  indorsed  away,  and  may  be  payable  to  some  payable :  yet 

person  other  than  the  pbintiff  Sa  ^"*^' 

•»«•  /.It  rrw  -,       ..On  demurrer 

Peacocky  m  support  of  the  demurrer.     The  rephcation  is  to  the  repli- 

bad,  for  not  alleging  that  the  plaintiff  was  the  holder  of  the  SiTthe^l^ 

was  bad,  as  it 
did  not  aver  that  the  note  was  not  due,  or  that  it  had  been  indorsed  to  a  third  person. 
Semble,  that  the  plea  was  not  bad  for  omitting  to  sUte  that  the  note  was  given  as  weU  as 
receited,  on  account  of  the  debt.  .  SWa^^^ay- 
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1847*        note  at  the  time  of  the  commencemenc  of  the  suit.    If  the 
Pawa        ^^^  ^^  been  indorsed  away,  and  was  in  the  hands  of  a 
V*  third  party,  the  plaintiff  could  not  sue  upon  the  conside- 

ration. Even  if  the  plaintiff  were  the  holder  of  the  note, 
the  replication  ought  to  have  averred  that  he  was  ready  and 
willing  to  deliver  it  up.  The  fact  of  indorsement  lies 
entirely  within  the  knowledge  of  the  plaintiff,  consequendy 
the  averment  ought  to  come  from  him.  It  is  sufficient  for 
the  defendant  to  make  a  prima  facie  answer,  which  he  does 
by  shewing  that  the  note  was  given  ^  for  and  on  account  of 
the  debt."  The  plea  in  this  case  is  substantially  the  same 
as  that  in  Kearsldke  v.  Morgan  (a),  where  to  an  action  for 
goods  sold,  it  was  held  sufficient  to  plead  that  the  defendant 
indorsed  a  promissory  note  to  the  plaintiff,  who  accepted 
and  received  the  same  *^  for  and  on  account  of  the  debt'' 
So  in  Mercer  v.  Cheese  {h\  it  was  held  that  a  similar  plea 
was  good,  as  raising  a  prima  facie  defence,  and  that  it  lay  on 
the  plaintiff  to  shew  that  the  bill  was  overdue  and  unpaid, 
and  had  not  been  negociated.  There  Tindaly  C.  J.,  says, 
that  ^^  it  appears  from  the  plea  that  the  plaintiff  consented 
to  take  a  security  from  Morris,  which  he,  the  plaintiff,  is 
enabled  to  assign  over.  The  plaintiff  can  tell  whether  he  has 
assigned  it  over;  but  the  defendants  cannot"  If  the  note 
has  been  lost  or  destroyed,  the  plaintiff  cannot  recover  the 
original  debt.  In  Rowe  v.  Young  (c),  BayUyy  J.,  refers  to 
Kearslake  v.  Morgan  as  an  authority,  to  shew  that  ''  if  a 
debtor  pay  his  creditor  by  a  note  or  bill,  which  the  creditor 
takes  on  account  of  his  debt,  such  taking  of  a  bill  will  be 
an  answer  to  an  action  brought  by  the  creditor  against  his 
debtor  for  that  debt,  unless  the  creditor  gives  up  such  bilL" 
If  it  were  not  so,  the  defendant  might  be  liable  to  pay  the 
debt  and  costs  of  another  action  afterwards  brought  by  the 
holder  of  the  bill.     In  Huxley  v.  BuU  {d\  the  replication 

(a)  5  T.  R.  513.  (c)  2  B.  &  B.  245. 

A&)  4  M.  &  G.  804 ;    S.  C.  6  ((^)  Ante,  vol.  2»  p.  340 ;  S.  C. 

Scott,  N.  R.  664;  2  Dowl.  619,  8  Scott,  N.  R.  395;  7  M.  &  G. 

N.  S.  571. 
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alleged  that  the  bill  was  returned  by  the  pkdntiff  to  the        1847. 
defendant 

fFUksy  contr^  First,  the  replication  is  good.  The  ac- 
ceptance of  a  bill  or  note  **  for  and  on  account  of  a  debt," 
merely  operates  as  a  suspension  of  the  right  to  sue  in  respect 
of  that  debt  until  after  the  bill  or  note  has  become  due,  and 
is  unpaid.  When  that  event  takes  place,  the  plaintiff  may 
resort  to  the  original  consideration.  It  is  sufficient,  there- 
fore, for  him  to  shew,  in  answer  to  the  plea,  that  the  bill  is 
overdue  and  unpaid.  If  the  defendant  seeks  to  avoid  his 
liability  to  pay  the  original  debt,  by  reason  of  some  third 
party  being  the  holder  of  the  bill,  he  should  aver  that  fact. 
The  authority  of  the  cases  of  Kearslahe  v.  Morgan,  and 
Mercer  v.  Cheese,  is  not  questioned;  but  it  is  submitted 
that  the  plaintiff  need  not  allege  in  his  replication  more 
than  is  sufficient  to  avoid  the  prim&  facie  case  made  out  by 
the  plea.  The  defendant  might  have  rejoined  that  the  bill 
had  been  indorsed  over,  and  was  outstanding  in  the  hands 
of  a  third  person.  In  Crisp  v.  Griffiths  {a),  the  plea  alleged 
that  the  plaintiff  indorsed  the  bill  to  a  person  unknown, 
who,  and  not  the  plaintiff,  was,  and  still  is,  the  holder 
thereo£  And  in  Goldshede  v.  CottreU{b),  the  plea  was  that 
the  bills  were  not  yet  due,  and  were  outstanding  in  the 
hands  of  the  plaintiff.  The  precedent  in  3  Chitty  Plead.  94, 
7th  ed.,  is  in  accordance  with  the  view  of  the  case.  In  the 
absence  of  any  averment  to  the  contrary,  the  bill  will  be 
presumed  to  be  in  the  hands  of  the  plaintiff.  In  Frazer  v. 
Welch  {c\  Lord  Abinger,  C.  B.,  says,  that  a  statement  that 
a  bill  came  into  the  hands  of  the  plaintiff  by  indorsement, 
is  prim&  facie  a  statement  that  the  plaintiff  was  the  holder 
of  the  bill  when  the  action  was  commenced.  It  is  an 
established  rule  of  pleading  that  it  is  not  necessary  to  state 
matter  which  would  more  properly  come  from  the  other 

y^a)  3  DowL  763;  S.  C.  2  Cr  .      ^c)  8  M.  &  W.  629;  S.  C.  9 
M.  &  R.  1 59 ;  6  Tyrhw.  619.  Dowl.  754. 

/  (6)  2  M.  &  W.  20. 
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1847.  side  ;  Stephen  Pkad.  c.  2,  sect.  4,  r.  VIL  3.  Secondly,  the 
^JJJJ^^  plea  is  bad.  It  is  open  to  the  same  objection  as  the  plea  in 
Crisp  y.  Griffiths  {a\  namely,  that  it  does  not  state  that  the 
note  was  ffiven  as  well  as  received  for  and  on  account  of  the 
debt.  In  that  case,  Parke,  B.,  says,  ^  There  is  no  averment 
here  that  the  bill  was  given  in  satisfaction,  nor  anything 
equivalent  to  it*'     He  also  cited  EmbUn  v.  Dartnett  (b). 

Peacock,  in  reply.  The  plea  alleges  that  the  plaintiff 
took  and  received  the  note  for  and  on  account  of  the  debt, 
and  that  necessarily  implies  that  the  defendant  gave  it  on 
account  of  the  debt  A  party  who  has  taken  and  received 
an  equivalent  cannot  afterwards  sue  for  the  debt  With 
respect  to  the  replication,  the  plaintiff  ought  to  shew  that 
he  is  in  a  situation  to  sue,  by  alleging  that  he  is  the  holder 
of  the  bill,  or  is  ready  to  deliver  it  up.  Until  that  appear 
his  right  of  action  is  suspended. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — This  case  was  argued  a  few  days  ago  before 
my  Brothers,  Alderson,  Rolfe,  Piatt,  and  myself  (his  Lord- 
ship then  stated  the  pleadings).  The  principal  point  argued 
by  Mr.  Peacock  was,  that  the  plea  was  a  good  prim&  facie 
answer  to  the  declaration,  and  that  the  replication  ought  to 
have  alleged  negatively  that  the  plaintiff  had  not  indorsed 
over  the  note ;  and  further,  that  he  was  ready  to  deliver  it 
up  on  payment ;  that  the  first  averment  ought  to  have  been 
made  by  the  plaintiff,  because  it  lay  peculiarly  in  his  know- 
ledge whether  he  had  indorsed  it  or  not,  which  the  defendant 
could  not  know ;  and  also  that  it  ought  to  have  been  averred 
that  the  plaintiff  offered  to  return  the  note,  or  was  ready  to 
deliver  it  up  on  payment,  because  that  was  required  by  the 

y(a)  3  Dowl.  753 ;  S.  C.  2  Cr.,  M.  &  R.  169 ;  5  Tyrnrh,  619. 
(6)  Ante.voi.  1,  p  591. 
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law  merchant,  as  settled  by  the  case  of  Hansard  v.  J?o-  1847. 
binson  {ay  It  was  answered  that  the  plea  was  not  prima  Pwce 
facie  an  answer,  on  two  grounds ;  first,  that  it  was  not  pro-  <^- 

perly  averred  that  the  note  was  both  given  and  received  on 
account  of  the  debt;  and,  secondly,  that  the  plea  was 
defective,  in  not  stating  either  that  the  note  was  running  at 
the  time  of  the  commencement  of  the  suit,  or  if  not^  that  it 
was  transferred  to  a  third  person.  Mr.  Peacock  relied  prin- 
cipally on  the  case  of  Mercer  v.  Cheese  (i),  in  the  Common 
Pleas,  where  the  Court  intimated  an  opinion  that  a  similar 
plea  was  good  on  a  demurrer  to  it,  and  that  the  plaintiff 
ought  to  have  stated  in  his  replication  that  the  bill  still 
remained  in  his  hands.  If  that  case  had  been  heard  to  its 
close,  and  decided  in  the  way  in  which  ^me  of  the  Judges 
expressed  an  opinion,  it  would  have  concluded  the  present 
case,  and  we  should  have  acted  upon  it.  But  as  the 
counsel  for  the  plaintiff,  upon  that  intimation  of  opinion^ 
immediately  asked  leave  to  amend,  which  was  granted,  the 
case  cannot  be  considered  as  a  binding  authority ;  nor,  on 
the  other  hand,  can  the  dictum  cited  in  Crisp  v.  GriffiSis  (c), 
as  to  the  necessi^  for  ftirther  averment  in  the  plea,  when 
the  time  which  the  bill  or  note  has  to  run  has  expired  before 
the  commencement  of  the  suit,  be  entitled  to  much  weight 
for  the  plaintiff,  as  that  case  also  ended  in  a  recommendation 
to  amend,  and  an  amendment  accordingly.  The  case^ 
therefore,  comes  before  us  without  any  authority,  binding 
upon  us,  precisely  in  point,  and  we  must  determine  it  in 
analogy  to  the  principles  of  the  previous  decisions. 

One  of  the  earliest  authorities  is  the  dictum  of  Lord 
Kenymy  in  Stedman  v.  Goock  (rf).  He  said,  "  That  to  this 
effect  the  law  was  clear,  that,  if  in  payment  of  a  debt  the 
preditor  is  content  to  take  a  bill  or  note,  payable  at  a 
future  day,   he  cannot  legally  commence  an  action  on 


(a)  7  B.  &  C.  90.  •^(c)  3  Dowl.  763. 

•(6)  4  M.  &  G.  804.  •:((!)  1  Esp.  3. 
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1847.  his  original  debt,  nnlil  such  bill  or  note  becomes  payaUe," 
or  **  the  defiuilt  is  made  in  die  peyment^  The  ca«e  of 
Keanlake  ▼.  Morgan  {a\  (though  Ami  cs0e  ended  in  a 
recommendtttion  to  amend  also)  and  that  of  Bichard^^  v. 
Ruhman  (b)^  there  cited,  are  two  other  early  aatfaorities  oa 
this  branch  of  law,  and  these  eases  haife,  we  beUeTe,  been 
eonstantlj  acted  4ipon. 

The  deliveiy  and  receipt  of  a  negotiable  inslrument,  on 
aocomit  of  a  debt,  is  payment,  by  the  3  &  4  Anne,  c.  9,  &  7, 
if  the  penon  aoeepting  it  does  not  take  his  due  course,  and 
so  obtain  payment  thereof  by  endeavouring  to  get  the  same 
accepted  and  paid  If  that  instrument  is  made  payable  to 
a  third  person^  as  in  the  case  of  Rkhardstm  ▼•  Richman,  or  is 
made  by  a  third  person,  as  in  the  case  oiKearslake  v.  Morganf 
the  plea  stating  the  delivery  and  acceptance  of  the  negotiable 
instrument  is  a  suflicient  answer  in  the  first  instance.  If 
the  plaintiff  had  taken  up  the  bill  in  the  fermer  case,  or 
presented  liie  note  at  maturity  in  the  latter  to  the  maker, 
and  given  due  notice  of  dishonour  to  the  defendaiit,  these 
fiicts  woukl  have  fermed  the  proper  subject  of  a  replication. 
But  if  the  plea  state  no  more  than  that  a  negotiable  note  was 
given  for  and  on  account  of  the  debt^  by  which  the  defend- 
ant promised  to  pay  the  plaintiff  or  order  a  sum  of  money , 
and  does  not  state  the  note  to  be  still  nmning  (whidh  is 
ibis  case),  there  seems  to  us  no  prim&  facie  answer.  The 
reme<fy  is  not  suspended  at  the  time  of -action  brought,  so 
that  there  is  no  defence  on  tliat  ground;  and,  aorording  to 
the  principles  of  pleading,  it  is  to  be  intended  that  the  nde 
remains  as  it  was,  and  that  no  order  was  made  by  thejdaintiff 
for  the  payment  to  a  third  person,  as  it  is  not  so  a^wtsied; 
and,  therefore,  fer  anything  stated  in  the  plea,  the  note 
remains  overdue  in  the  hands  of  the  plaintiff;  so  that  die 
suspension  of  his  right  of  action  for  the  original  debt  is  at 
an  end,  and  he  may  recover  the  amount,  no  prea^ntment  or 

y  (o)  5  T.  R.  513.  y  (ft)  Ibid.  517. 
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notice  ofdiflbonour  bein(^ necemary  in  his  caaei  and,  tfaereforp>  1  ^47. 
such  a  plea  is  no  answer  to  the  action.  In  a  declaration  on  a  p«ci 
note,  payable  to  order,  it  never  is  stated  that  no  order  was  «- 

madci  but  it  is  presomed  that  there  is  none  until  the  defend* 
ant  pleads  it,  though  it  is  true  in  both  cases  that  the  fact, 
whether  an  IndorseaMsnt  has  been  made  or  not,  lies  more  in 
the  plaintiflTs  knowledge  than  the  defendant's.  Bat  in  the 
case  of  a  deelaiation,  the*  rule  that  a  party  is  to  plead  facts 
within  his  own  knowledge,  gives  way  to  the  nile  that  things 
are  to  be  preaamed  to  continue  in  the  same  state  till  the 
contriffy  appears.  To/ make  this  plea,  therefore,  good,  it 
should  be  averred  that  the  note  was  not  in  the  plaintiff's 
hands,  that  is,  that  it  was  indorsed  over  before  the  acticm 
brought. 

It  is,  however,  no  such  hardship  for  the  defendant  to  be 
called  upon  to  aver  an  indorsement,  and  so  make  out  a  good 
plea,  fi>r  he  taust  find  out  the  indorsee,  if  there  is  oae,  at 
his  perils  "when  the  bill  is  due^  and  pay  him ;  whchi,  (as  the 
law  does  not  require  notice  of  indorsement,  MeyMolds  v. 
Daviee  (a)^  and  as  such  an  avement  would  now  be  required 
in  a  plea,  unleas  iheinll  was  not  overdue  and  unpaid,)  prao* 
tically  the  defendant  would  always  know  both  of  die  hiot  of 
the  indoisement  and  the  name  of  the  indorsee. 

There  is,  thcvefbre,  no  such  inconvenience  in  obliging 
the  defendant  to  rebut  the  inference  that  the  note  remained 
in  the  plaintiff's  hands  by  shewing  the.  contrary,  and  so 
making  the  ptea  a  good  answer  to  the  action.  In-  <xder  to 
make  it  sadh,  it  must'  shew  either  a  suspenrion  of  remedy, 
by  averring  that  tJbe  security  is  not  due,  or  a  transfer  of 
liability,  by  shewing  an  indorsement  to  a  third  person. 

But,  it  is  said,  that  if  the  plaintiff  declare  on  the  note 
(when  it  is  admitted  that  he  need  not  aver  that  it  remains 
in  his  hands)^  he  must,  if  the  plea  deny  the  note,  produce 
it,  and  so  give  evidence  that  at  the  time  of  its  production  at 

Aa)  1  B.  &  P.  625. 


£44  CASB8  ON   POINTS  OF   PRACTICB,   EXCH. 

1847.       least  it  is  his,  which  affords  some  security  to  the  defendant 
Pmcb        against  being  called  upoA  to  pay  a  third  person ;  whereas  if 
^*  there  was  an  issue  on  this  plea,  the  plaintiff  would  not  be 

bound  to  produce  the  note,  and  he  might  oblige  the  defend- 
ant to  pay  the  original  debt5  and  also  the  note,  if  indorsed, 
to  the  indorsee ;  but  then  it  is  also  true  that  the  defendant 
would  be  liable  to  the  same  inconvenience,  though  not  in 
the  same  degree,  if  the  plaintiff  had  replied,  as  it  was  said 
that  he  ought  to  have  done,  and  averred  his  readiness 
to  deliver  before  suit,  or  even  after  the  replication  itself 
So  that  the  course  of  pleading  proposed  by  the  defendant 
would  mitigate,  not  remove,  the  evil.  But  no  evil  will  arise 
if  the  defendant  plead,  what  he  must  always  practically 
know,  that  the  note  has  been  indorsed  over. 

For  these  reasons  we  think  the  plea  is  bad,  and  we  need 
not  decide  whether  it  is  bad  on  the  grounds  on  which  the 
Court  intimated  that  a  plea  somewhat  similar  was  bad,  in 
the  case  of  Cfrisp  v*  Griffiths  (a) ;—  probably  we  should  hold 
it  good. 

Nor  need  anything  be  said  as  to  the  absence  of  the  aver- 
ment of  readiness  to  deliver, — an  averment  which  is  never 
introduced  into  any  declaration  or  replication,  though  the 
case  of  Hansard  v.  Robinson  {b)  shews  that  in  the  case  of 
negotiable  securities  the  party  liable  is  not  bound  to  pay 
without  production  of  the  security.  The  case  itself  was 
that  of  a  negotiable  instrument,  payable  to  bearer  by  reason 
of  an  indorsement  in  blank;  but  on  referring  to  the  judg- 
ment it  appears  that  it  was  meant  to  apply  to  all  cases 
of  negotiable  instruments.  It  does  not,  however,  apply  to 
non-negotiable  bills  or  notes,  as  was  decided  by  the  Court 
of  Queen's  Bench,  in  fFain  v.  Bailey  (c). 

Judgment  for  plaintiff. 

Aa)  3  DowL  763.  /  (c)  10  A.  &  E.  616. 

Ah)  7  B.  &  C.  90. 
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1847. 
Harnett  and  Wife  v.  Maitland,  ^TT^^'^nj^^  -  jl^ 

ly ASE  for  waste.     The  declaration  stated,  that  whereas  a  declaritSn  ^ 

the  defendant  heretofore,  to  wit»  on,  &&,  held  and  oocupied  aefendant  held 
a  certain  messuage,  dwelling-house  and  premises,  as  tenant  jQ^|Ji°^n^n^ 
thereof  to  the  plakitifi^  under  a  demise  thereof  made  fay  theraof  to  the 
the    plaintiffi    to   the   defendant^    the   rerendon   thereof  under  a  de- 
beicmging    to   the   platntiffs;    by   reason  of  which    said  ^e^y'^e' 
lenancy.  it  beoane  and  was  the  duty  of  the  defendant  pWatifi; 

•^  ''  by  retaon  of 

during  all  the  time  aforesaid^  to  manage  and  use  the  which  teuuM^ 

•  i«i  1  -I  it  became  ana 

tenements  in  a  tenant^^like  and  proper  manner,  and  not  ,^  the  duty 
to  permit  or  commit  waste  thereto :  yet  the  defendant  did  fo„j**nt  not  to 
Bot  nor  would  ootanase  and  use  the  tenementfl  in  a  tenant-  permit  waste : 

^  It  then  alleged 

like  and  proper  oitoiQef ;.  bat  on  the  contrary  thereof,  as  a  breach, 
wroi^ully  and  myuaCly  ;Stiffifcred  and  permitted  the  said  fenawt  per- 
messuage,  dweUing^use,  &c.^  to  become,  be,  aad  remain,  "j^^o  be 
and  the  same  still  sore,  waste,  ruinous,  &c.y  foo:  want  of  waste  and 

1  1  1  .  ,    «  /.  L    •         ruinous:  HdA 

tenantaole  and  necesoary  repau^  and  for  want  of  being  bad  on  general 

managed  in  a  tenant-like  and  proper  manner.  ttT wnsiitent* 

Demurrer  to  so  much  of  the  declaration  as  charaes  that  ''"h  erery 

^  allegation  that 

the  defendant  did  permit  waste,  and    did  commit  the  the  defendant 
grievances  therein  mentioned,  which  were  and  are  per-  ^m  J^^^ 
missive  waste.  ,  Jpinder  in  demurrer, 

The  point  for  argupient  waif,  whether  under  the  demise 
as  stated  in  the  deplaratioo*  the  dpfendaot  was  by  law  liable 
for  permissive  waste. 

J.  Pitt  TayloTt  in  support  of  the  demurrer,  (Nov.  28th)« 
The  declaration  only  shews  that  the  relation  of  landlord 
and  tenant  existed  between  the  plaintiff  and  defendant, 
and  the  question  is,  whether  that  is  sufficient  to  enable  the 
plaintiff  to  recover  fur  permissive  waste.  It  is  submitted  that 
it  is  not.  No  term  is  stated  in  the  declaration,  nor  does  it 
appear  that  any  rent  was  reserved  or  paid,  so  that  for  ought 
that  appears,  the  defendant  may  be  a  mere  tenant  at  will. 
The  general  rule  is,  that  if  pleadings  be  ambiguous  or 
doubtful  in  meaning,  that  construction  shall  be  adopted 

VOL.  rv.  N  N  n.  &  L. 
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which  is  most  un&vourable  to  the  party  pleading ;  Stephen 
on  Pleading^  405,  4th  eA  A  tenant  from  year  to  year  is  not 
liable  for  permissive  waste ;  Torriano  v.  Young  {a).  So  that 
it  is  clear  a  tenant  at  will  is  not  He  also  cited  The  Queen 
V.  St.  Sepulchre  (ft),  and  Groom  v.  West  (c). 

The  case  stood  over  until  the  20th  of  January,  when  the 
Court  called  on 

BramweU^  to  support  the  declaration.  The  demurrer  is 
to  part  of  the  declaration  only,  and  must  be  considered  as 
a  general  demurrer  on  the  ground  of  ambiguity.  The 
declaration  will  not  therefore  receive  the  same  construction 
as  if  this  were  a  special  demurrer ;  Bemns  v.  Htdme  (d). 
The  allegations  in  the  declaration  are  consistent  either  with 
a  tenancy  for  years  or  at  will,  and  the  objection  should 
therefore  have  been  pointed  out  by  special  demurrer ;  1  Chit 
Plead.  260,  7th  ed.  The  defendant  not  having  demurred 
specially  on  the  ground  of  ambiguity,  the  declaration  must 
be  construed  in  such  a  sense  as  to  make  it  good ;  Stead  v. 
Poyer  (e).  Upon  these  pleadings  it  is  not  competent  for  the 
defendant  to  say  that  an  action  for  permissive  waste  will 
not  lie,  whatever  be  the  nature  of  the  tenancy,  for  the 
demurrer  admits  the  allegation  in  the  declaration  that  it 
became  and  was  the  duty  of  the  defendant  to  manage  the 
tenements  in  a  proper  manner,  and  not  to  permit  waste. 
The  proper  mode  of  raising  the  question  was  by  traversing 
the  holding  on  the  terms  alleged ;  HalUfax  v.  Chambers  (/). 
An  action  for  permissive  waste  will  lie  against  a  tenant 
for  years ;  and  that  a  tenant  from  year  to  year  is  a  tenant 
for  years,  can  hardly  be  disputed.  He  cited  Gibson  v. 
WeUs  (ff)  ;    The   Countess  of  Shrewsbury's  case  (A)  ;    Co. 

ia)  6  C.  &  P.  S.  vol.  3,  p.  209.    See  also  Boyd  v. 

/(6)  6  Q.  B.  680.  Afoyfc,  2  C.  B.  644. 

/(c)  S  A.  &  E.  758  ;  S.  C.  1  P.  ^(/)  4  M.  &  W.  662;  S.  C.  7 

&  D.  19.  Dowl.  342.   ■^' 

^  id)  Ante,  vol.  3,  p.  722 ;  S.  C.  (g)  1  New  Rep.  290. 

15  M.  &  W.  88.  (*)  5  Rep.  13,  b. 
/(e)  1  C.  B.  782;    S.  C.  ante. 
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Litt  57,  a,  note  1;  2  Inst.  145;  the  Statute  of  Gloucester,        1847. 
6  Edw.  1,  c  5 ;   Janes  v.  HiO  {a) ;  Heme  v.  Betnbaw  (i).         Hamiktt 


J,  Pttt  Taylor^  in  reply.  The  declaration  shews  a  tenancy 
at  will  only ;  Roe  v.  Lees  {c) ;  Richardson  ▼•  Langridge  (d) ; 
Doe  d  Htdl  v.  Wood  (e).  The  objection  to  the  declaration 
is  not  that  it  is  ambiguous,  but  that  it  does  not  shew  such 
a  tenancy  as  would  render  the  defendant  liable  for  per- 
missive waste.  That  defect  is  open  on  general  demurrer. 
The  defendant  could  not  have  taken  issue  on  the  words  ^'by 
reason  whereof,'*  &c.,  as  that  would  have  been  a  traverse  of 
a  conclusion  of  law  arising  from  the  premises.  It  would 
have  been  otherwise  if  the  declaration  had  stated  the  terms 
of  the  tenancy.  Lastly,  an  action  for  permissive  waste 
will  not  lie  against  a  tenant  from  year  to  year;  Gibson  v. 
Wells {f)\  Heme  v.  Bembow;  Jones  v,  HUl;  Torriano  v. 
Young ;  Martin  v.  Gilham  (g) ;  Hargreave^s  note  to  1  InsL 
57,  a;  2  RoU.  Abr.  816. 

Parke,  R — The  defendant  is  entitled  to  judgment. 
The  statement  of  the  tenancy  in  the  declaration  is  clearly 
defective;  it  ought  to  have  appeared  for  what  term  the 
defendant  was  tenant  In  the  case  of  an  action  against  a 
sheriff  for  refusing  a  vote,  as  in  Ashby  v.  White  (A),  it  would 
certainly  be  insufficient  to  state  that  the  plaintiff  held 
certain  premises  at  the  rent  of  40«.  So  here  there  is  no 
allegation  of  a  circumstance  which  clearly  ought  to  be 
averred,  namely,  that  the  defendant  was  either  tenant  for 
life  or  years^  or  from  year  to  year.  If  the  defendant  was 
merely  tenant  at  will,  it  is  admitted  that  he  would  not  be 
liable.  As  to  the  question  whether  an  action  for  permissive 
waste  will  lie  against  a  tenant  from  year  to  year,  all  the 

(a)  7Taaiit.393 ;  S.  C.  1  Moore,         (e)  14  M.  &  W.  6S2. 
100.  y(/)  I  New  Rep.  290. 

(bj  4  Taunt.  764.  (jr)  7  A.  &  B.  640;  S.  C.  2  N. 

y(e)  2  W.  BL  1171.  &  P.  668. 

^(d)  4  Taunt.  128.  ^  {h)  1  Salk.  19. 

N   N  2 


Maitland. 
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1 847.        authorities  are  collected  in  the  note  to  Greene  v.  Cole^  2  Wms. 

^^j][^JJ^^     Sound.  252,  b.,  6  th  ed.  The  learned  editor  there  says,  that 

V.  '^some  recent  decisions  have  made  it  doubtful  whether  an 

Maitland. 

action  on  the  case  for  permissive  waste  can  be  maintained 

against  any  tenant  for  years."  Here  the  declaration  is  bad 
on  general  demurrer,  in  not  bringing  the  case  within  that 
class  of  decisions  which  shew  that  the  tenant  is  liable  to  an 
action  for  permissive  waste.  It  is  not  an  ambiguous,  but  a 
defective  statement  The  plaintiff  had  better  consider  whe- 
ther he  will  not  amend.  We  give  no  c^inion  as  to  whether 
a  tenant  from  year  to  year  is  liable  for  permissive  waste. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Liberty  to  amend,  otherwise 

Judgment  for  defendant 


</Q*//.  9HrffC^,  Robertson  t;,  Gantlett. 

To  tremss  1  RESPASS  for  breaking  and  entering  a  close  of  the 

and  entering  plaintiff's,   situate    in    the    parish   of   Brinkworth,   called 

d«»I"he^*  Lewis's  ground,  and  damaging  divers  fences  and  hedges 

defendant  of  the  said  close,  &c 

pleaded  *  t^.  , 

right  of  «vaj  First  plea :  that  before  and  at  the  said  several  times  when, 

in  ^uo.    The  &^'  ^^  defendant  was  seised  in  his  demesne  as  of  fee,  of 

awign^"*"  and  in  a  certain  close,  called  Lower  Westfield,  in  the  parish 

trespasses  of  Brinkworth,  and  that  all  those  whose  estate  the  defendant 

extra  Tianu 

The  defendant  had  in  Lower  Westfield  from  time  immemorial,  had  a  right 

new  assign.  *  ^^  ^^J  ^^^^  ^^  said  close  in  which,  &C.,  and  because  the 

whilst  he^had  ^'^  fences  and  hedges  were  standing  across  the  said  way, 

the  said  right  and  obstructing  the  same,  the  defendant,  for  the  purpose  of 

plaintiff  ob.  removing  the  same,  did  necessarily  and  unavoidably  break 

structed  the 

way  bj  digging 

a  trench,  &c.,  and  that  for  the  porpose  of  aroiding  the  obstroction  and  osing  the  wa^,  the 

defendant  went  along  the  part  of  the  close  in  the  new  assignment  mentioned.     Replication  de 

iijuri^ :  Rfldy  (  PZotf,  B. ,  dissentientc ),  that  the  right  of  waj  sta^  in  the  plea  to  the  dedaraUoa 

was  not  admitted  by  the  new  assignment,  and  that  being  substantially  re-asserted  in  the  plea  to 

the  new  assignment,  the  defendant  was  bound  to  prove  U. 
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down  and  damage  the  same,  as  be  lawfully  might  for  the        1^47. 
cause  aforesaid;  quae  sunt  eadem,  &c  Robertbon 

The  second  plea  justified  the  trespass  on  the  ground  of  a     ^    ** 
right  of  way  over  the  said  close,  by  user  of  twenty  years, 
under  the  2  &  3  Wm.  4,  c.  71,  s.  2. 

New  assignment  to  both  pleas.  That  the  plaintiff  brought 
his  suit  not  for  the  trespasses  in  the  first  and  last  pleas  men- 
tioned on  the  part  of  the  said  close  over  which  the  defendant 
has  in  those  pleas  asserted  and  claimed  a  right  of  way ;  but 
for  that  the  defendant,  on  the  said  1st  of  December,  1845, 
out  of  the  said  pretended  ways  in  those  pleas  mentioned,  to 
wit,  on  a  certain  other  portion  of  the  said  close,  (setting  it 
out  by  abuttals),  committed  the  said  trespasses  in  the  said 
declaration  mentioned,  which  said  trespasses  above  newly 
assigned  are  other  and  different  trespasses  from  the  said 
trespasses  in  the  first  and  last  pleas  mentioned. 

Pleas  to  new  assignment  First,  not  guilty.  Secondly, 
that  before  the  said  time  when,  &c.,  in  the  said  new  assign- 
ment mentioned,  and  whilst  the  defendant  so  had  the  said 
right  to  the  said  way  in  the  said  first  plea  mentioned,  to 
wit,  on,  &c.,  the  plaintiff  wrongfully  obstructed  the  said 
way  in  the  said  first  plea  mentioned,  by  digging  a  deep 
trench  across  the  same,  and  placing  in  and  across  the  same, 
in  the  said  close  in  which,  &c,  and  over  the  said  trench, 
many  trunks  of  trees,  &c.,  so  that  the  defendant  had  no 
way  from  or  to  the  said  close  of  the  defendant,  called 
Lower  Westfield,  other  than  the  said  way  in  the  said  first 
plea  mentioned;  and  because  the  said  way  was  obstructed, 
and  the  defendant  could  not  remove  the  obstruction  without 
labour  and  expense,  the  defendant  did,  for  the  purpose  of 
avoiding  the  obstruction  and  using  the  way,  depart  out  of 
the  same  along  the  said  other  portion  of  the  close  in  the 
new  assignment  mentioned,  and  fi'om  thence  as  quickly  as 
he  could  over  the  residue  of  the  said  way  that  was  not 
obstructed  as  aforesaid;  and  because  the  said  fences  and 
hedges  in  the  declaration  mentioned,  at  the  said  time 
when,  &c.,  in  the  new  assignment  mentioned,  had  been 
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1847.  placed  and  were  standing  on  the  portion  of  the  cloee  in 
RoBEETsoH  ^^  ^^^  assignment  mentioned,  so  that  without  breaking 
or  damaging  them,  he  could  not  go  over  the  residue  of  the 
way  over  the  said  close  in  which,  &c.,  the  defendant  did 
necessarily  and  unavoidably  a  little  break  and  damage  the 
said  fences  and  hedges,  as  he  lawfully  might,  &c. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the 
second  replied  de  injuria. 

At  the  trial  before  Piatt,  B.,  at  the  last  Summer  Assizes 
for  Somersetshire,  it  was  contended  on  behalf  of  the  de- 
fendant, that  the  right  of  way  stated  in  the  first  special 
plea  was  admitted  by  the  new  assignment,  and  that  de 
injuria  merely  put  in  issue  the  fact  of  its  obstruction.  The 
learned  Judge  was  of  that  opinion,  and  directed  the  jury 
to  find  for  the  defendant  on  the  second  plea  to  the  new 
assignment  The  jury  having  found  a  verdict  accordingly, 
a  rule  nisi  was  obtained  to  set  aside  the  verdict  for  mis- 
direction, against  which 

Butt  {Shtde  with  him)  shewed  cause.  The  direction  of 
the  learned  Judge  was  right.  No  issue  is  raised  upon  the 
facts  stated  in  the  first  special  plea;  it  must  therefore  be 
taken  that  the  right  of  way  mentioned  in  that  plea  is 
admitted.  Then  the  replication  de  injuria  to  the  plea  to 
the  new  assignment  only  raises  the  question  whether  the 
cause  for  going  extra  viam  existed.  [Parke,  B. — The 
defendant,  in  order  to  make  out  his  case,  must  shew  that 
he  had  a  right  of  way,  and  that  he  was  justified  in  going 
out  of  that  way  by  reason  of  its  obstruction  by  the  plaintiff.] 
It  is  submitted  that  the  new  assignment  admits  the  facts 
alleged  in  the  previous  plea.  [Parke,  B. — ^The  new 
assignment  admits  nothing.  Suppose  the  plaintiff  brought 
another  ^action  against  the  defendant  for  going  over  this 
same  close,  could  the  defendant  plead  the  new  assigpiment 
as  an  estoppel  ?]  Certainly  not.  [Parke,  B.— But  if  your 
aigument  be  correct  he  might ;  for  there  would  then  be  a 
conclusive  admission  of  a  right  of  way.      Aldersm,  B. — 
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You  say  that  the  pl^mtiff  has  admitted  a  right  of  way  by 
alleging  in  his  new  assignment  that  he  does  not  sue  in 
respect  of  that  pretended  right  of  way  claimed  by  the 
defendant.]  The  plea  to  the  new  assignment  does  not  set 
up  another  right  of  way,  but  refers  to  the  right  of  way 
mentioned  in  the  plea  to  the  declaration.  Both  parties 
agree  as  to  the  existence  of  that  right  of  way,  and  the 
plidntiff,  by  his  replication,  says,  '^you  were  not  justified 
in  going  extra  viam,  because  that  way  was  obstructed." 
[Ponrkef  B. — The  plea  would  be  bad  unless  it  sets  up  a  right 
of  way.  Aldersan,  B. — It  is  true  that  the  plea  to  the  new 
assignment  does  not  positively  allege  a  right  of  way,  but  it 
does  so  inferentially,  and  in  a  manner  which  might  render 
the  plea  bad  on  special  demurrer.]  In  the  argument  on 
behalf  of  the  defendant  in  the  case  of  Norman  v.  Wescombe  (a), 
this  very  point  was  put  by  way  of  illustration,  and  the  Court 
seem  to  have  assented  to  it.  Greene  v.  Jones  {b)  is  also  in 
point. 

Crowder  and  Crompton  appeared  to  support  the  rule,  but 
were  not  called  upon. 

Pollock,  C.  B. — The  rule  must  be  absolute.  The 
defendant  pleads  to  an  action  of  trespass  that  he  has  a 
right  of  way  over  the  close  in  question.  To  this  the  plaintiff 
new  assigns,  stating  in  effect  that  he  makes  no  complaint 
of  the  defendant  going  over  the  close  over  which  the 
defendant  has  alleged  that  he  has  a  right  of  way,  and  says 
nothing  as  to  his  right  to  do  so,  but  that  he  brings  his 
action  for  another  and  a  different  trespass  from  that  which 
the  defendant  seeks  to  justify.  The  question  then  is, 
whether  this  new  assignment  is  an  admission  of  a  right  of 
way  over  the  locus  in  quo.  If  it  were  necessary  to  refer  to 
any  authority,  the  case  of  Norman  v.  Wescombe  is  in  point 
That  was  an  action  of  trespass  for  breaking  and  entering 

(fl)  2  M.  &  W.  367. 

(6)  1  Wms.  SauDd.  297 ;  S.  C.  2  Keb.  607.  838.  844 1  2  Lev.  19. 
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^^^7.       the  plnintiiTs  dwelling-house,  and  taking  his  goods,   to 


Robertson     ^^^^h  the  defendant  pleaded  that  one  W.  F.  held  a  certain 

^    ••  dwelling-house  as  tenant  to  the  defendant,  at  the  rent  of  Si, 

Gantlett.  °  .  ' 

and  that  the  rent  being  due,  W.  F.  clandestinely  removed 
his  goods  to  the  house  of  the  plaintiff  to  prevent  a  distress, 
and  the  plea  justified  the  entry,  in  order  to  search  for  the 
goods.  The  plaintiff  new  assigned  that  the  action  was 
brought  not  for  the  trespass  in  the  plea  mentioned,  but  for 
breaking  and  entering  the  house  on  another  and  different 
occasion,  and  at  another  and  different  part  of  the  same  day. 
The  defendant  pleaded  to  the  new  assignment  that  W.  F. 
was  his  tenant,  at  the  rent  of  SL,  and  that  8/.  rent  for  one 
year  was  in  arrear;  that  W.  F.  had  firaudulendy  removed 
his  goods  to  prevent  a  distress  to  the  plaintiff's  house, 
therefore  he  entered  to  take  them,  to  which  the  plaintiff 
replied  de  injuria ;  and  it  was  held  that  the  new  assignment 
did  not  admit  a  demise  at  the  rent  stated,  or  that  rent  was 
in  arrear.  There  the  plea  to  the  new  assignment  was 
similar  to  the  plea  to  the  declaration;  but  the  Court 
thought  that  the  plaintiff,  by  pretermitting  by  his  new 
assignment  the  matters  stated  in  the  plea,  and  substituting 
a  new  for  an  old  declaration,  had  not  admitted  those 
matters,  and  that  the  defendant  was  bound  to  prove  them. 
That  conclusively  shews  that  &cts  stated  in  a  plea  and 
pretermitted  by  a  new  assignment  are  not  admitted,  and  if 
pleaded  over  again  to  the  new  assignment,  must  be  proved 
by  the  defendant  The  plaintiff  by  his  new  assignment 
says,  '^you,  the  defendant^  have  mistaken  my  cause  of 
complaint,  and  I  say  nothing  as  to  the  right  of  way  claimed 
by  you  in  your  plea."  The  defendant  then  sets  up  his  right 
of  way  again ; — it  is  true  in  an  inartificial  manner,  but  he 
sets  it  up  in  his  plea  to  the  new  assignment  The  defendant 
is  therefore  bound  to  make  out  his  justification,  by  proving 
the  right  of  way  and  its  obstruction. 

ParkEj  B. — I  am  of  opinion  that  the  right  of  way  is  put 
in  issue  by  the  replication  de  injuria.     The  argument  on 
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behalf  of  the  defendant  is,  that  the  new  assignment  admits  1 847. 
the  right  of  way  stated  in  the  plea  to  the  declaration,  and  Bobebtson 
that  the  only  question  raised  is  as  to  its  obstruction.  A  .  ** 
new  assignment,  however,  does  not  admit  the  previous 
pleading  to  be  true.  It  only  amounts  to  this,  that  the 
plaintiff  says  the  defendant  has  made  a  mistake,  and  that 
be,  the  plaintiff,  is  going  for  a  different  trespass  from  that 
which  is  justified.  The  new  assignment  is  in  the  nature  of 
a  firesh  declaration,  and  excludes  all  cause  of  damage  arising 
from  the  defendant  going  over  the  close  in  question  in  the 
exercise  of  his  right  of  way.  The  plaintiff  says,  "  I  declare 
for  a  fresh  trespass  in  respect  of  the  defendant  having  gone 
over  a  piece  of  land  which  is  set  out  by  abuttals  in  the 
new.  assignment"  To  this  fresh  trespass  the  defendant  is 
bound  to  make  a  good  answer,  and  he  says  that  he  com- 
mitted the  trespass  newly  assigned  because  he  had  a  right 
of  way  which  the  plaintiff  had  passed  over  in  his  new 
assignment  That  right  of  way  he  is  bound  to  prove.  If 
the  defendant  had  pleaded  to  the  declaration  leave  and 
license,  and  the  plaintiff  had  newly  assigned,  and  the 
defendant  had  again  pleaded  leave  and  license  to  the  new 
assignment,  he  would  have  been  bound  to  prove  it.  It  is 
true  that  the  plea  to  the  new  assignment  does  not  in 
express  terms  set  up  a  right  of  way,  but  it  connects  the 
justification  with  the  right  of  way  alleged  in  the  plea  to 
the  declaration.  It  is  in  substance  this,  that  the  defendant 
has  a  right  of  way,  and  in  exercise  of  that  right  went  out 
of  the  way  for  the  cause  alleged,  and  committed  the 
trespass  in  question  in  the  place  which  forms  the  subject  of 
the  new  assignment.  All  that  being  put  in  issue  by  the 
replication  de  injuria,  the  defendant  is  bound  to  prove  it 
The  fallacy  of  the  defendant's  argument  consists  in  treating 
the  new  assignment  as  an  admission  of  the  matters  stated 
in  the  plea.  The  cases  of  Norman  v.  Wescombe  (a),  and 
Brancker  v.  Molyneux  (&),  clearly  shew  that  it  is  not 

yid)  2  M.  &  W.  349. 

^h)  1  M.  &  G.  710;  S.  C.  1  Scott,  N.  R.  653. 
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1847*  Aldebson,  B.— I  am  of  the  same  opinion.    The  plaintiff 

Robertson  ^^^l^res  in  respect  of  a  trespass  committed  in  a  certain  close. 
The  defendant  pleads  not  guilty^  and  that  he  had  a  right 
of  way  over  the  close.  The  plaintiff  by  his  new  assignment 
says,  that  he  neither  admits  nor  disputes  the  right  of  way 
set  up  by  the  defendant,  but  that  he  is  bringing  his  action 
for  a  trespass  committed  in  another  part  of  die  close,  which 
part  he  sets  out  by  metes  and  bounds.  The  right  of  way 
claimed  by  the  defendant  in  his  plea  to  the  declaration,  is 
neither  admitted  nor  denied  by  the  new  assignment  The 
defendant  in  his  plea  to  the  new  assignment  says,  that  he 
has  the  same  right  of  way  as  he  alleged  in  his  plea  to  the 
declaration,  and  that  that  right  has  been  obstructed,  where- 
fore he  went  out  of  the  way  upon  the  other  part  of  the 
close.  The  plaintiff  in  his  replication  to  that  plea  says, 
that  the  defendant  has  no  such  cause  for  trespassing  on  the 
other  part  of  the  close.  The  defendant  says  that  he  went 
oyer  the  close  in  question  because  he  claimed  a  right  of 
way  there  which  was  obstructed ;  that  right  was  put  in  iasue 
by  the  replication  de  injuria,  and  the  defendant  was  bound 
to  prove  it 

Platt,  B. — I  retain  the  opinion  which  I  expressed  at 
the  trial,  and  am  compelled  to  differ  from  the  rest  of  the 
Court  The  case  of  Norman  v.  Wescowibe  (a)  does  not,  in 
my  opinion,  govern  this  case.  There  the  plea  to  the  new 
assignment  restated  the  facts  alleged  in  the  plea  to  the 
declaration;  that  is  not  the  case  here.  This  declaration 
charges  a  trespass  which  the  defendant  justifies,  on  the 
ground  that  he  has  a  right  of  way.  The  plaintiff  new 
assigns,  stating  that  he  does  not  bring  his  action  for  that 
trespass  sought  to  be  justified  by  the  defendant,  but  for 
another  and  a  different  one.  He  does  not  deny  the  de- 
fendant's right  of  way,  but  only  says  that  the  trespass  of 
which  he  complains  was  committed  in  another  part  of  the 
close.     The  defendant  does  not,  in  his  plea  to  the  new 

^{a)  2  M.  &  W.  349. 
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assignment,  re-«86ert  his  right  of  way  alleged  in  the  plea        1847. 
to  the  declaration,  but  merely  states  that  his  right  of  way    Robertson 
continues,  and  that  the  plaintiff  obstructed  the  way,  and  *'* 

so  caused  Urn  to  commit  the  trespass  in  question.  The 
only  issue  raised  is  the  obstruction  or  non  obstruction  of 
the  way.  The  rest  of  the  plea  contains  merely  a  statement 
of  time,  and  not  a  re*assertion  of  the  right  of  way.  The 
plea  alludes  to  the  right  of  way  only  for  the  purpose  of 
designating  the  trespass.  The  act  of  obstruction  is  the  only 
matter  put  in  issue  by  de  injuria. 

Rule  absolute. 


Riddle,  executor  of  Hall,  v.  The  Proprietors  of  the 
Grantham  Canal  Navioation. 

Jl  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  A  pUmtiff 

all  proceedings  under  a  writ  of  scire  &cias  quare  ezecutionem  tidn!»f  a  Ter- 

non,  issued  in  this  case,  should  not  be  stayed,  and  why  in  ^^^ 

the  meantime  all  further  proceedines  in  the  action  should  not  case  (with 

.  liberty  to  turn 

be  stayed.     It  appeared  from  the  affidavits,  that  in  the  year  the  same  into 

1842,  the  testator  Hall,  having  brought  an  action  against  dietThad^^' 

the  defendants,  to  recover  back  the  sum  of  3£  12*.  6^,  paid  J^^^*Yaf° 

by  him  to  them  for  tolls,  obtained  a  verdict,  subject  to  a  case.    The 
•  1  V  1  •tf»ti**/v«  defendants 

special  case.     In  1844,  judgment  was  given  for  the  plaintiff  then  brought 
Hall,  with  liberty  for  the  defendants  to  turn  the  case  into  a  jJ^^J^J  ^^ 
special  verdict.  This  was  done  accordingly,  and  the  defend-  ^Jf  C^?^'**^' 
ants  brought  a  writ  of  error.     On  the  12th  August,  1845,  on  the  I2th 
the  plaintiff  Hall  died,  having  previously  made  his  will,  by  i845^*' 
which  he  appointed  the  present  plaintiff  his  executor.     On  fn'Se^^^^* 
the  Ist  of  December  the  Exchequer  Chamber  affirmed  the  1^45,  the 

judgment 

judgment  given  by  the  Court  below.  The  will  was  proved  by  below  was 

affirmed.  The 
defendants 
then  brought  a  writ  of  error  in  the  House  of  Lordi^  and  assigned  errors  thereon,  and  on  the  6th 
of  liarcb,  184S»  petitioned  the  House  of  Lords  that  the  executor  of  the  deceased  plaintiff  might 
be  made  •  JMUtr  to  the  writ  of  error.  On  the  1 1th  of  May,  the  Lords  ordered  the  record  to 
be  remitted  to  the  Court  of  Exchequer.  On  the  34th  of  August,  the  defendants  again  petitioned 
the  House  of  Lords  that  the  executor  might  be  made  a  party  to  die  judgment,  but  no  order  wrs 
made  thereon.  On  the  10th  of  NoTember  the  executor  sued  oat  a  scire  ncias  quare  executionem 
non.  The  Court  refused  to  stay  the  judgment,  but  ordered  a  stay  of  execution  for  six  weeks, 
to  enaUe  the  defendants  to  sue  out  a  writ  of  error  in  the  House  of  Lords. 
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1847.  the  plaintiff  in  the  Prerogative  Court  of  York,  on  the  19th 

^JJ^|^[^  of  December,  1845,  and  in  the  Prerogative  Court  of  Can- 

».  terbury,  on  the  19th  of  May,  1846 ;  but  the  attorney  for  the 

Canal  defendants  was  not  aware  until  the  23rd  of  October  last, 

Nayioation.  ^Jj^^  ^^  ^jn  ^^  j^^^  proved  in  the  diocese  of  Canterbury. 

On  the  30th  of  January,  1846,  the  defendants  sued  out  a 
writ  of  error  on  the  judgment,  and  delivered  the  writ,  with 
the  transcript  of  the  record,  into  the  House  of  Lords,  and 
on  the  3rd  of  February,  1846,  assigned  errors  thereon.  On 
the  6th  of  March,  the  defendants  presented  a  petition  to 
the  House  of  Lords,  stating  that  they  could  not  prosecute 
the  writ  until  the  personal  representative  of  Hall  should  be 
before  the  House,  and  praying  that  Riddle  might  be  made 
a  party  to  the  writ  of  error,  and  be  directed  to  plead  and 
rejoin.  On  the  1  Ith  of  May,  the  Lords  ordered  the  record 
to  be  remitted  to  the  Court  of  Exchequer,  on  the  ground 
that  the  writ  of  error  could  not  be  proceeded  with  unless 
the  representative  of  Hall  was  made  a  party  to  the  record. 
On  the  24th  of  August  the  defendants  presented  another 
petition  to  the  House  of  Lords,  stating  that  the  agent  of 
Hall  had  threatened  to  issue  execution  against  the  defend- 
ants, and  praying  either  that  the  representative  of  Hall 
might  be  made  a  party  to  the  judgment,  and  that  in  the 
meantime  he  might  be  restrained  from  issuing  execution,  or 
that  the  House  would  dischaige  the  order  of  the  11th  of 
May,  and  in  lieu  thereof,  direct  the  record  in  the  Exchequer 
to  be  amended,  by  making  the  representative  of  Hall  a 
party  to  the  judgment,  and  that  it  be  returned  to  them. 
The  affidavits  stated  that  this  petition  had  been  referred  to 
the  appeal  committee,  but  that  no  order  or  report  had  yet 
been  made.  On  the  10th  of  November,  the  plaintiff. 
Riddle,  sued  out  a  writ  of  scire  fecias  for  the  purpose  of 
having  execution  on  the  said  judgment 

H.  Hill  shewed  cause.  The  plaintiff  is  entitled  to  pro- 
ceed with  his  scire  facias,  and  to  have  execution ;  if  he  is 
wrong  in  so  doing,  the  defendants  have  a  remedy  by  applica* 
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tion  to  the  House  of  Lords.    At  present  the  record  remains        1^47. 
incomplete.     It  will  be  time  for  the  defendants  to  apply       r^l^ 
when  the  plaintiff  issues  execution.  That  the  object  of  this     q^^^„^^ 
application  is  merely  to  delay  the  proceedings,  is  evident       Canal 
firom  the  fact  of  the  defendants  having  omitted  to  apply  to 
the  House  qf  Lords  until  the  24th  August,  the  House 
having  adjourned  on  the  28th  of  that  month. 

CawUnff^  contriL  The  defendants  have  not  been  guilty 
of  any  delay.  They  petitioned  the  House  of  Lords  that 
the  representative  of  Hall  might  be  made  a  party  to  the 
judgment,  and  it  is  no  fiiult  of  theirs  that  no  order  has  been 
made  on  that  petition.  The  writ  of  error  is  perfectly 
regular,  so  that  the  plaintiff  is  not  entitled  to  proceed  with 
his  execution. 

Parke,  B. — ^Tbe  defendants  are  asking  too  much.  We 
certainly  ought  not  to  interfere  to  stay  the  judgment 
Perhaps  it  may  be  necessary  for  the  defendants  to  sue  out  a 
fresh  writ  of  error.  The  rule  for  staying  the  proceedings 
will  be  dischaiiged,  the  plaintiff  to  be  at  liberty  to  sign  judg- 
ment on  the  scire  facias,  with  a  stay  of  execution  for  six 
weeks  from  the  present  time,  which  will  enable  the  defend- 
ants to  sue  out  their  writ  of  error  in  the  House  of  Lords. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 
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1847. 


t/£.  dPhhf^^^^*      Walton »,  The  Universal  Salvage  Company. 

The  Court        Ct*  POLLOCK  moved  for  leave  to  enter  an  appearance. 

will  not  alloif  '^^ 

an  appeannoe  The  writ  had  been  serred  on  a  derk  at  the  ofBoe  of  die 
for  a  TOrporate  Company,  and  the  affidavit  shewed  that  it  had  come  to  the 
Sd^^hS*"  J^'^owledge  of  the  secretary.  The  Uniformity  of  Process 
the  writ  was  Act,  (2  Wm.  4,  c.  39,  8.  13),  enacts,  "  that  every  such  writ 
of  summons  issued  against  a  corporation  aggregate  may  be 


clerk  at  the 
office  of  the 
company,  and 
that  it  had 
come  to  the  ' 
knowledge  of 
the  secretary. 


served  on  the  mayor  or  other  head  officer,  or  on  the  town 
clerk,  chrky  treasurer,  or  secretary  of  such  corporation." 

Pabke,  B. — ^That  means  clerk  to  the  corporation,  not  a 
clerk  to  the  secretary.  You  could  not  enter  an  appearance 
upon  affidavit  that  the  writ  was  served  on  A.,  and  that  it 
had  come  to  the  knowledge  of  B.  We  have  already  decided 
that  we  will  not  in  future  dispense  with  personal  service  of 
a  writ  of  summons  (a). 


Aldebson,  B. — ^We  never  take  an  equivalent  for  personal 
service. 

Pollock,  C.  B. — ^If  you  cannot  after  two  or  more  efforts 
serve  the  secretary,  you  may  apply  for  a  distringas. 

Rule  refused 


•/(a)  Gfo^^«  V.  Huntingtower,  ante,  voL  I,  p.  599;  S.  G.  13  M.  &  W. 
503.    See  also  Heath  v.  White,  ante,  vol.  2,  p.  40.   •^ 
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1847. 


Lawxs  and  Another,  Assignees^  &c.  v.  Bott.  y  ^»  //  P!^^;^j^ 

I  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit,  A  creditor*! 
against  which  ^1^^,^^ 


tor 
knowledge  of 

Ckashvy  on  behalf  of  the  creditors'  assignee,  shewed  theoflBcial 

«•  1     •  .11  .  «  1      assignee,  com- 

cause,  upon  affidavit,  stating  that  the  action  was  brought  mencedan 

in  the  names  of  the  official  and  creditors'  assignees  of  a  j^i^rnames*" 
bankrupt,  to  recover  a  debt  due  from  the  defendant  to  *»there- 

*  covery  of  a 

the   bankrupt.      The   action  had  been   commenced   and  debt  due  to 

carried  on  by  the  creditors'  assignee,  without  the  know-  As  soon  as^ ' 

ledge  or  consent  of  the  official  assignee,  and  in  Michael-  J^nJl^*^ 

mas  Term  the  official  assifimee  obtained  a  rule,  calling  on  f'^^^  if  **» 

1.        .        .  ,  1         1,  T.  he  applied  for 

the  creditors  assignee  to  shew  cause  why  all  proceedings  and  obtained 

should  not  be  stayed  until  he  gave  security  for  costs  to  pil^^ti^^ 

the  official  assignee.     Cause  was  shewn  against  that  rule,  ^  >^Jl"h? 

which  was  made  absolute  oji  the  last  day  of  the  Term,  for  costs.  Th« 

defendant  was 

The  cause  had  been  set  down  for  trial  at  the  Middlesex  no  party  to 

sittings  in  Michaelmas  Term,  but,  at  the  request  of  the  jt^iS^ 
defendant's  counsel,  ;\'as  made  a  remanet  until  the  sitting  J?J^'  ^^ 
after  that  Term,  when  the  record  was  withdrawn.     It  only  restrained 
was  submitted  on  the  part  of  the  creditors'  assignee,  that  proceeding  by 
there   was  no   default   which   enabled  the   defendant  to  ^^^aT^' 
move  for  judgment  as  in  case  of  a  nonsuit,  inasmuch  as  defendant 
the  proceedings  were  stayed  by  the  order  of  the  Court  withstandinff. 
The  rule  for  that  purpose  was  served  on  the  defendant,  SJ^tMLin 
and  if  he  were  dissatisfied,  he  might  have  applied  to  set  ^o^«  non- 
it  aside.  Where  a 

town  cause 
is  made  a 

WtUeSy  for  the  official  assignee.     It  is  a  general  rule,  that  JJI^^^^ 
wherever  the  name  of  a  party  is  used  by  another  for  the  JJ*^^'^^ 
purposes  of  a  suit,  the  party  whose  name  is  so  used  is  wardsadefaolt 
entitled  to  an  indemnity  against  costs,  and  the  Court  will  to  trial,  tbe 

defendant 
majmoTe 
for  judgment  as  in  case  of  a  noosoit. 
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1847.  Stay  the  proceedings  until  it  is  given;  Spicer  v*  Todd  (a); 
^[2wE8  Whitehead  v.  Hughes  (i>  Besides,  here,  the  plaintifls  having 
and  Another  taken  down  the  cause  for  trial  according  to  the  course  and 
BoTT.  practice  of  the  Court,  the  defendant  cannot  move  for  judg^ 
ment  as  in  case  of  a  nonsuit  In  2  Chitt  Archb.  Pract.  p.  1299, 
8th  ed,  it  is  said,  ^'  in  all  cases  within  the  statute,  if  the 
plaintiff  once  comply  with  it  by  taking  down  the  issue  for 
trial,  although  he  be  nonsuited^  and  the  nonsuit  be  afterwards 
set  aside,  or  have  a  verdict,  and  a  new  trial  be  afterwards 
granted,  the  defendant  can  never  afterwards  have  judgment 
as  in  case  of  a  nonsuit  for  any  subsequent  laches  upon  the 
part  of  the  plaintiff  in  not  bringing  the  cause  to  trial;  but 
if  he  wish  to  dispose  of  the  action^  he  must  take  it  down 
for  trial  by  proviso.**  [PoUochy  C.  B. —  Gadd  v.  Bennett  (c) 
decided,  that  where  a  cause  is  set  down  for  the  sittings  in 
Term,  and  made  a  remanet  to  the  sittings  after  Term  by 
consent,  the  defendant  may  move  for  judgment  as  in  case 
of  a  nonsuit,  if  the  plaintiff  afterwards  withdraws  the 
record.  Parke,  B. — In  Ham  v.  Greg  (d),  the  Court  took  a 
distinction  between  causes  entered  for  trial  in  London  or 
Middlesex,  and  at  the  assizes  in  other  counties.  In  the 
former  the  record  is  not  re-entered,  nor  is  any  fresh  notice 
of  trial  given,  but  the  cause  comes  on  as  if  the  sittings  had 
been  continued  without  interruption.  That  distinction  is 
recognised  by  Patteson,  J.,  in  Lajdbrohe  v.  JVUHams  (c)]. 
That  is  where  the  remanet  is  by  mutual  consent,  not  as 
here,  at  the  instance  of  the  defendant;  2  Chit  Archb.  1300, 
8th  ed.  [Parkej  B. — No  such  distinction  is  taken  in  Ham 
V.  Greff,  or  in  Ladbroke  v.  Wiliiams,  and  the  question  is 
therefore  reduced  to  this — can  the  plaintifls,  by  quarrelling 
between  themselves,  deprive  the  defendant  of  his  right  to 
have  the  cause  .disposed  of  in  the  usual  way,  and  with  the 
usual  speed?]     The  defendant  was  served  with  the  rule 

(a)  2  C.  &  J.  165 ;  S.  C.  1  Dowl.  tyre  v.  Sewers,  ante,  vol.  2,  p.  897 ; 

306.  ^.  S.  C.  14  M.  &  W.  102.      ^ 

.     (6)  2  C.  &  M.  318  ;  S.  C.  2  ^  (d)  6  B.  &  C.  125 ;  S.  C.  9  D. 

Dowl.  258.    -^  &  R.  125. 

/(c)  2  B.  &  A.  709.    See  Meln^  ^  ie)  Ante,  vol.  3,  p.  368. 
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Staying  the  proceedings  before  he  moved  for  jadgment  as  1847. 

in  case  of  a  nonsuit;  he  has,  therefore,  no  right  to  take  any  ^'Ty — ' 

step  without  first  moving  to  set  aside  that  rule.     The  rule,  and  Another 

while  it  remains  in  force,  is  a  stay  of  proceedings  for  all  Bott. 
purposes;  and  yet  it  is  now  asked  that  there  shall  be  a 
proceeding  in  the  cause  against  the  very  person  whom 
the  Court  by  that  rule  intended  to  protect 

Hoggins^  in  support  of  the  rule,  was  stopped  by  the 
Court 


Pollock,  C.  B. — With  respect  to  the  point  that  this 
cause  stood  in  the  paper  for  trial  in  Michaelmas  Term,  and 
was  made  a  remanet  to  the  sittings  after  it,  we  are  all  of 
opinion  that  the  defendant  has  a  right  to  apply  for  judg- 
ment as  in  case,  of  a  nonsuit  for  the  subsequent  default 
As  to  the  other  point,  I  think  it  was  the  fault  of  die  party 
applying  to  stay  proceedings  that  he  did  not  anticipate  the 
defendant,  by  applying  to  stay  the  proceedings  in  the  cause 
altogether,  and  in  every  shape.  He  should  have  made  the 
defendant  a  party  to  the  rule,  in  which  case  the  Court 
would  have  decided  the  whole  matter  with  all  the  parties 
before  it  It  is  die  fault  of  die  official  assignee  diat  the 
rule  is  drawn  up  as  it  is.  We  must,  nevertheless,  construe 
die  rule,  and  it  must  be  construed  to  mean  that  the  plaintiffii 
are  not  to  goon,  that  is,  dieyarenot  to  take  any  proceedings 
of  their  own, — ^not  that  the  defendant,  who  was  no  party  to 
die  rule,  should  not  take  any  proceedings.  It  is  new  to  me 
that  one  pidndff  should  stay  proceedings  against  another 
so  as  to  prejudice  the  defendant  What  BayUy^  B.,  in 
Whitehead  v.  Hughee  (a)  says,  is,  not  that  proceedings  are 
to  be  stayed,  but  diat  ''if  they  object  to  their  names  being 
used,  they  may  apply  for  an  indemnity  against  the  costs 
to  which  diey  might  be  subjected  by  the  use  of  their 

(a)  2  C.  &  M.  319. 
VOL.  rv.  GO  D.  &  L. 
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1847.  names."    The  rule  ought,  therefore,  to  be  absolute,  unless 

^""][2:JJ^  the  plaintifls  will  give  a  peremptory  undertaking  to  go  to 

and  Another  trial. 


BOTT. 


Parke,  B.— I  agree  with  the  Lord  Chief  Baron.  The 
first  question  is,  no  doubt,  settled  by  the  authorities.  With 
respect  to  the  second,  inasmuch  as  the  defendant  is  no 
party  to  the  rule  staying  proceedings,  we  must  construe 
that  rule  with  reference  to  the  rights  of  the  defendant 
The  Court  gave  as  much  relief  as  they  could,  by  ordering 
the  proceedings  to  be  stayed  until  security  was  given,  and 
we  must  construe  that  rule  as  meaning  that  the  plaintiffi 
shall  not  take  any  voluntary  proceedings,  without  first 
giving  security  for  costs.  Whether  a  more  stringent  order 
could  have  been  made  is  not  a  matter  before  us.  We 
were  only  asked  to  restrain  all  proceedings  by  the  plaintiffs. 
If  they  were  in  a  condition  to  declare,  and  did  not  deliver 
a  declaration,  the  defendant  might  have  non  pressed  them. 
In  like  manner  if  issue  be  joined,  the  defendant  may,  at 
the  proper  time,  move  for  judgment  as  in  case  of  a  nonsuit 
All  that  the  rule  means  is,  that  the  plaintifis  shall  not 
voluntarily  go  on ;  it  is  perfectly  open  to  the  defendant  to 
insist  upon  the  plaintiffs  going  on,  notwithstanding  that 
rule. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  The  only 
reasonable  construction  which  can  be  put  upon  such  a  rule 
as  this  between  two  co-plaintifis,  to  which  the  defendant  is 
no  party,  is  by  holding  that  the  one  plaintiff  thereby 
restrains  the  other  firom  proceeding  in  the  cause,  unless 
forced  on  by  the  defendant  If  it  were  not  so,  any  two 
persons  who  found  they  were  liable  to  costs  might  get  rid 
of  them,  by  the  one  applying  against  the  other  for  a  stay 
of  proceedings. 

Platt,  B.,  concurred 
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Cleasbyy  on  behalf  of  the  creditor's  assignee,  then  offered        1847. 


a  peremptory  undertaking.  Laweb 

•nd  Another 

ffilles,  on  the  part  of  the  official  assignee,  protested        Bott. 
against  any  steps  being  taken;  but  the  undertaking  was 
accepted,  and  the  rule  accordingly  dischaiged 

Rule  accordingly. 


O'Brien  v.  Clement. 

JLlBEL.     The  declaration  stated,  that  before  and  at  the  Though  in 
time  of  the  committing  of  the  grievances,  &c.,  the  defendant  ubei  prefatory 
used  the  word  "black  legs'*  for  the  purpose  of  expressing,  m^^Teces- 
and  intending,  and  meaning  thereby,  and  the  said  word  so  »ry  to  explain 
used  was,  by  divers,  to  wit,  all  the  persons  to  whom  the  alWed  to  be 
de&matory  matters  hereinafter  mentioned  were  published,  ^  enough\o 
understood  as  expressing,  intending,  and  meaning  thereby,  5^^^^ 
persons  guilty  of  cheating  others,  and  of  practising  fraud  that  the  pub- 
upon  others;  and  that  before  and  at  the  time,  &c.,  the  « of  and  con- 
defendant  used  the  words  "black  sheep"  for  the  purpose  of  ^SJ^C^Si- 
expressing  and  intending,  and  meaning  thereby,  and  the  out  also  auting 
said  last  mentioned  words  so  used  by  the  defendant  were,  "^  of  and  con- 
by  divers,  to  wit,  all  the  persons  to  whom  the  defamatory  SS[S«?  "" 
and  libellous  matters  hereinafter  mentioned  were  published, 
understood  as  expresung  and  meaning  thereby,  persons 
notorious,  by  reason  of  disreputable  character  and  of  a 
sullied  reputation  :  that  certain  persons  whose  names  were 
to  the  plaintiff  unknown,  had  associated  themselves  together 
and  formed,  and  then  composed,  a  club  or  association, 
called  or  known  by  the  name  of  the  "  Royal  Western  Yacht 
Club,"  and  were  then  accustomed  to  hold  meetings  in  the 
town  of  Plymouth,  in  the  county  of  Devon.     Yet  the 
defendant,  well  knowing,  &c.,  but  contriving,  &c.,  to  injure 
the  plaintiff  in  his  good  name,  &c.,  and  to  cause  it  to  be 

o  o  2 
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1847.       suspected  and  believed  that  the  plaindff  had  been  and  was 
O'BjiiEN     connected    and    associated   with,    and  a   confederate   of, 
«•  persons  guilty  of  unfair  and  fraudulent  play  at  cards,  and 

of  defrauding  persons  of  their  money  by  means  thereof 
and  tha't  the  plaintiff  kept  company  and  associated,  and 
was  in  league  with,  and  was  a  confederate  of  persons  so 
being  "black  1^"  and  "black  sheep**  in  the  respective 
sense  and  signification  in  which  those  words  were  so 
respectively  used  by  the  defendant  as  aforesaid,  and  that 
the  plaintiff  was  himself  a  "  black  leg"  and  a  "  black  sheep," 
in  the  same  sense  and  in  the  signification  in  which  such 
last  mentioned  respective  words  were  so  used  respectively 
by  the  defendant  as  aforesaid,  and  a  person  of  a  disreputable, 
low,  and  bad  character,  and  that  he  had  been  engaged  and 
concerned  in  nefisurious  transactions,  and  had  been  convicted 
thereof  and  imprisoned  therefore,  and  that  he  had  also 
been  and  was  guilty  of  the  other  offences  and  misconduct 
hereinafler  mentioned  to  have  been  charged  upon  and 
imputed  to  the  plaintiff  by  the  defendant;  and  to  ruin  his 
prospects  and  position  in  life  and  society,  and  wholly  to 
oppress  the  plaintiff,  heretofore,  to  wit,  on,  &c.,  in  a  certain 
newspaper,  called  "Bell's  life  in  London  and  Sporting 
Chronicle,"  wickedly  and  maliciously  did  publish,  and  cause 
to  be  published,  of  and  concerning  the  plaintiff,  the  false, 
scandalous,  malicious,  and  defiimatory  matters  following  of 
and  conserving  the  plaintiffs  that  is  to  say,  "  Royal  Western 
Yacht  Club,  expulsion  of  two  black  legs,"  (meaning  an 
expulsion  firom  the  said  Royal  Western  Yacht  Club  of  two 
persons,  being  "  black  legs,"  in  the  sense  and  signification 
in  which  the  said  words  were  so  used  by  the  defendant  as 
aforesaid).  "  For  some  time  past,  circumstances  of  suspicion 
had  attached  to  two  members"  (meaning  the  aforesaid  two 
persons)  "of  this  club"  (meaning  the  said  Royal  Western 
Yacht  Club)  "owing  to  two  gentlemen  having  been  plucked 
at  the  residence  of  one  of  the  suspected  members"  (meaning 
one  of  the  aforesaid  two  persons)  "  in  a  manner  that  <)eems 
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to  indicate  foul  play.  One  of  the  party  was  fleeced  to  the  1847 
amount  of  1070/1  in  one  evening  at  cards^  and  the  other 
gentleman  lost  above  200/.  In  the  case  of  the  first  gentleman 
that  we"  (meaning  thereby  the  defendant)  ^*  have  alluded 
to,  the  parties  were  betting  on  the  turn  up  card  of  his 
opponent''  (meaning  thereby  one  of  the  aforesaid  two 
persons)  <'who  managed  to  turn  up  a  king  nine  times 
running.  All  these  circumstances  led  to  suspicion:  that 
suspicion  led  to  inquiry,  and  the  inquiry  has  resulted  in 
the  expulsion  of  the  two  suspected  persons"  (meaning  the 
expulsion  of  the  aforesaid  two  persons).  The  declaration 
then  set  out  other  portions  of  the  libel  (a). 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1846,  a  verdict  was  found 
for  the  plainti£ 

The  Attorney  General  (C  Clark  with  him)  now  moved 
in  arrest  of  judgment.  The  matter  complained  of  is  not 
of  itself  libellous,  and  it  requires  prefatory  averments  and 
inuendoes  to  explain  it  and  make  it  applicable  to  the 
plaintiff.  But  the  declaration  does  not  allege  that  the 
libel  was  published  of  and  concerning  the  plaintiff  and  the 
Rc^yal  Western  Yacht  Club,  so  that  the  pre&tory  averment, 
which  was  necessary  to  shew  how  the  matter  complained  of 
was  libellous,  is  not  coupled  with  the  inuendo  which  applies 
the  libel  to  the  plaintiff.  [Parke,  B. — It  is  not  a  libel  on 
the  club,  but  on  the  plaintiff.]  The  matter  is  not  libellous, 
except  in  reference  to  the  club,  and  to  the  use  of  certain 
words  referring  to  the  plaintiff  as  a  candidate  for  admission 
into  the  club.  The  words  alleged  to  be  libellous  have  no 
meaning  unless  they  are  connected  with  the  prefatory 
averments.  [Piatt,  B. — Suppose  this  were  a  libel  on  an 
attorney,  it  would  be  sufficient  to  say  that  it  was  published 
of  and  concerning  him  in  his  character  of  attorney,  without 
connecting  it  with  the  particular  case  in  which  he  is  alleged 

(a)  As  in  O'Brien  ▼.  Bryant  and  Others,  ante,  p.  341, 
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1847.       to  have  misconducied  himself.]     That  is  so.     The  reason 
^Smes      ^^  ^^*  ^®»  ^^^^  ^^®  reflection  on  him  in  his  professional 

^   ^'  character  renders  libellous   the   matter  which  would   be 

Clement.  .        ,     !••    n 

Otherwise  innocent;  but  here  the  matter  is  only  libellous  if 

published  of  and  concerning  the  plaintiff  in  reference  to 
the  transactions  stated  in  the  prefatory  averments.  Without 
the  prefatory  averments,  there  is  nothing  to  connect  the 
inuendoes  with  the  plaintiff.  The  libel  is  only  stated  to 
be  published  of  and  concerning  the  plaintiff,  and  not  of 
and  concerning  the  matters  which  are  necessarily  introduced 
In  order  to  shew  the  publication  libellous.  The  rule  on 
this  subject  may  be  collected  from  the  language  of*  the 
Court  in  Hall  v.  Blandy  {a) :  there  Alexandery  C.  B.,  aaySy 
**  I  think,  if  all  the  other  introductory  matter  were  put  out 
of  the  question,  the  name  of  the  party  being  mentioned  in 
the  libel,  and  there  being  an  averment  that  it  concerned 
him,  and  that  it  concerned  also  that  certain  piece  of  gold  coin 
of  this  realmy  that  the  Court  would  be  sufficient,  because 
the  whole  gist  of  the  charge  against  him  is,  that  he,  the 
plaintiff,  cheated  certain  persons  of  a  sovereign."  Most  of 
the  precedents  state  the  libel  to  be  published  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  the  premises. 
[Alderson,  B. — Coupling  the  inuendoes  with  the  prefatory 
averments,  it  is  alleged  that  the  defendant  published  of  and 
concerning  the  plaintiff,  the  words  which  were  shewn  by 
the  previous  averments  to  be  libellous.  Parke,  B. — The 
prefatory  averment  is  necessary  to  explain  the  meaning  of 
the  words  used,  and  the  allegation  "  of  and  concerning"  is 
requisite  to  shew  that  the  matter  previously  explained  to 
be  libellous  was  published  with  reference  to  the  party  who 
complains  of  the  libel.  The  plaintiff  need  not  allege  that 
the  libel  was  published  of  and  concerning  the  matter  stated 
by  way  of  prefatory  averment,  but  only  "  of  and  concerning" 
himself  in  the  position  or  character  in  which,  by  that 
prefatory  averment  he  was  explained  to  stand.      I  have 

(fl)   I  Y.  &  J.  490. 
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certainly  seen  many  precedents  in  the  form  mentioned,        1847. 

but  I  always  thought  them  inartificially  drawn.]     JoTies  q^Bbikn 
V.  Sleoens  (a)  was  also  referred  to. 


Clsmbnt. 


Per  Curiam. — There  is  no  ground  for  a  rule. 

Rule  refused. 
(a)  11  Price,  235. 


Rees  V,  Francis  Waters  and  Two  Others.  .       y  gi^ttir^ 

J.  HIS  was  a  rule  for  setting  aside  an  award.     An  action  An  award 
of  trespass  had  been  brought  against  the  defendants  by  the  ference  of  an 
plaintiff  for  seizing  hb  goods  as  a  distress  for  rent,  alleged  "^^"Jg^^^^J®*" 
to  be  due  on  the  31st  of  March,  1846.     The  plaintiff  had  vitiated  by  the 
previously  replevied  the  goods,  and  that  suit  was  pending  directing 
in  the  County  Court ;  but  the  defendants  having  proceeded  be  paS?  afa 
to  sell  the  goods,  notwithstanding  the  replevy,  the  plaintiff  certwn  pl^e 
brought  the  above  action  of  trespass,  which  stood  for  trial  the  mode  of 
at  the  Gloucestershire  Summer  Assizes,  1846.  The  plaintiff  be  rejected  as 
had  brought  another  action  of  replevin  against  tlie  defend-  "^*J[^% 
ant  Francis  Waters  alone,  for  taking  goods  in  April,  1845,  reference  of 
as  a  distress  for  three  years'  rent  alleged  to  be  due  on  the  in  difference'* 
25th  of  March,  1845.     This  cause  had  been  removed  into  omit'^tTadl 
the  Court  of  Queen's  Bench,  and  was  standing  for  trial  at  ^^^^^elSu" 
the  same  assizes.     A  verdict  was  taken  by  consent  in  the  trator  to  a 

matter  not 

action  of  trespass,  subject  to  the  award  of  an  arbitrator,  to  necessarily 
whom  "  the  said  cause  and  all  matters  in  difference  between  tbey'cannot 
the  same  parties"  were  referred,  and  who  was  "  to  order  o^J®^  *°  *^° 

*^  '^  award,  on  the 

and  determine  what  he  should  think  fit  to  be  done  by  them  ground  that 

,  .1.  1  c   \_  be  has  not 

respectmg  the  matters  in  dispute,  the  costs  ot  the  cause  to  adjudicated 

upon  it. 
Upon  a 
reference  of  **  all  matters  in  difference**  between  tbe  plaintiff  of  tbc  one  part,  and  the  dcfcndanfs 
of  tbe  otber  part,  gtuere,  if  tbe  arbitrator  must  award  in  respect  of  matters  in  difference  between 
bun,  and  any  one  or  otber  of  them  ? 
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1847.       abide  the  event,  and  the  coats  of  the  reference  and  award  to 

'^"^J^"'    be  in  the  discretion  of  the  arbitrator,"  who  was  to  have  all 

»■  the  powers  of  a  Judge  at  Nisi  Prius.     The  replevin  suit  in 

•nd  Others,    the  Court  of  Queen*s  Bench  was  referred  at  the  same  time 

to    the    same    arbitrator,   but    by    a    separate    order  of 

reference. 

The  arbitrator  awarded  in  the  action  of  treqwss,  that  the 
plaintiff  had  good  cause  of  action  against  the  defendants  in 
the  said  cause,  and  was  entitled  to  a  verdict  therein,  and 
he  awarded  the  damages  to  be  paid  by  the  said  defendants 
to  the  plaintiff  in  that  action  at  the  sum  of  70L,  and  **  that 
the  three  defendants  diould  pay  that  sum  at  the  office  of 
the  plaintiff's  attorney  on  the  20th  of  October,  1846, 
together  with  the  costs  of  the  action,  and  also  of  the  refe- 
rence and  award."  The  award  then  recited,  that  whereas 
the  trespasses  complained  of  in  the  declaration  in  the  action 
were  committed  by  the  defendants  under  colour  of  a  distress 
for  arrears  of  rent,  alleged  to  be  due  and  owing  by  and 
from  the  plaintiff  to  the  defendant  F.  Waters,  but  which 
the  plaintiff  wholly  denied;  the  arbitrator  awarded,  that  no 
such  rent  was  or  is  due  from  the  plaintiff  to  the  defendant, 
F.  Waters,  and  that  the  said  distress  was  levied  upon  the 
goods  and  chattels  of  the  plaintiff  wrongfully  and  illegally. 
The  present  rule  was  obtained  to  set  aside  that  award 
on  the  following  grounds:  first,  that  the  arbitrator  had 
exceeded  his  authority  in  awarding  costs  and  damages  in 
the  action  of  trespass  to  be  paid  at  the  place  and  on  the  day 
named :  secondly,  that  he  had  omitted  to  award  in  respect 
of  the  proceedings  in  replevin  in  the  County  Court: 
thirdly,  that  he  had  omitted  to  award  whether,  at  the  date 
of  the  order  of  reference,  a  tenancy  existed  between  the 
plaintiff  and  the  defendant,  Francis  Waters :  fourthly,  that 
he  had  omitted  to  award  as  to  the  action  of  replevin  pending 
in  the  Court  of  Queen's  Bench  between  the  plaintiff  and 
the  defendant,  F.  Waters. 

It  appeared  from  the  affidavits,   that  on   the  meeting 


HILARY   TERM,    10    VICT.  569 

before  the  arbitrator,  the  replevin  suit  in  the  Court  of  1847. 
Queen's  Bench  was  first  proceeded  with,  and  evidence  ^^^ 
was  given  on  behalf  of  the  avowant,  F.  Waters,  to  prove  *• 

that  the  pIiunti£F  was  his  tenant  firom  Lady  Day,  1842.  tndOthen. 
The  plaintiff,  in  answer,  denied  such  tenancy,  and  set 
up  a  tenancy  and  payment  of  rent  to  William  Waters. 
The  reference  of  the  action  of  trespass  was  next  pro- 
ceeded with,  and  the  main  question  before  the  arbitrator 
in  that  action  was,  whether  the  plaintiff  had  become 
tenant  to  the  defendant,  F.  Waters,  in  March,  1842.  On 
that  head  no  witnesses  were  examined  by  the  defendantEf, 
but  both  parties  agreed  that  the  evidence  given  on  the 
former  reference,  which  included  that  of  the  defendant, 
F.  Waters,  himself,  should  be  taken  into  consideration  by 
the  arbitrator,  as  if  it  had  been  again  given  in  the  acdon  of 
trespass.  It  was  never  alleged  by  the  three  defendants 
that  the  plaintiff  became  tenant  to  the  defendant,  F.  Waters, 
at  any  other  time  than  in  March,  1842 ;  nor  was  the  arbi- 
trator required  to  state  or  find  whether,  at  the  date  of  the 
order  of  refierence  in  the  action  of  trespass,  a  tenancy  in 
fact  existed  between  the  plaintiff  and  the  defendant,  F. 
Waters.  No  evidence  whatever  was  given  of  the  costs  in 
the  replevin  suit  in  the  Coun^  Court 

Talfaurd,  Seijt.,  and  Greaves  shewed  cause.  First,  it  is 
said,  that  the  arbitrator  has  exceeded  his  authority  in 
ordering  the  damages  and  costs  in  the  action  of  trespass  to 
be  paid  at  a  particular  time  and  place.  But  the  terms  of 
the  submission  invested  the  arbitrator  with  all  the  powers 
of  a  Judge  at  Nisi  Prius ;  and  this  part  of  the  award  is  in 
the  nature  of  a  certificate  for  speedy  execution.  At  all 
events  that  portion  may  be  separated  firom  the  rest  of  the 
award,  and  rejected  as  surplusage  (a).     This  case  does  not 

(a)  See  Doe  d.  Body  v.  Cox,     WilUams  v.  Richardsom,  8  Taant. 
imte,  p.  75,  and  the  cases  there     697. 
referred    to.     See   also  Doe   d. 
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1847.  resemble  Seckham  v.  Babb  (a),  where  the  order  as  to  costs 
I^Jgg  was  SO  connected  with  the  rest  of  the  award  that  it  could 
Waters  ^°^  ^  rejected ;  but  it  is  similar  to  Manser  v.  Heaver  (J), 
and  Others,  where,  upon  a  reference  of  a  cause  and  all  matters  in  diffe- 
rence, the  arbitrator  directed  a  verdict  to  be  entered  for 
the  plaintiff,  and  certain  works  to  be  done  by  the  defend- 
ant ;  he  then  added,  that  as  disputes  might  arise  respecting 
the  performance,  the  plaintiff,  if  dissatisfied  with  it,  might, 
on  giving  notice  to  the  defendant^  bring  evidence  before 
the  arbitrator  of  the  insufficiency  of  the  work,  and  the 
defendant  might  also  give  evidence  on  his  part  in  order 
that  a  final  award  might  be  made  concerning  the  matters 
in  difference,  but  if  no  proceedings  were  taken  by  the 
plaintiff  within  two  months  after  the  work  was  done,  the 
award  then  made  should  be  final,  and  he  enlarged  the  time 
for  making  his  further  and  final  award,  if  required,  to  six 
months;  and  it  was  held,  that  though  that  part  of  the 
award  was  bad,  as  it  assumed  to  reserve  a  power  over 
fiiture  difference,  yet  it  might  be  rejected  and  the  former 
part  stand.  So  where  an  arbitrator  ordered  a  certain  sum 
and  costs  to  be  paid  on  a  Sunday,  and  before  defendant 
could  have  an  opportunity  of  moving  to  set  aside  the  award, 
that  was  held  no  ground  for  setting  the  award  aside; 
HobdeU  v.  Miller  (c).  As  to  the  second  objection:  the 
replevin  suit  in  the  County  Court  did  not  proceed  beyond 
the  bond  and  plaint,  and  was  then  altogether  dropped. 
The  third  objection  is  disposed  of  by  the  finding  of  the 
arbitrator,  which  in  substance  decides  that  no  rent  was  due. 
With  respect  to  the  last  objection,  the  action  of  replevin 
in  the  Court  of  Queen's  Bench  was  referred  by  a  separate 
order  of  reference ;  and  even  admitting  that,  on  an  order 
of  reference  of  matters  in  difference  between  A.  on  the  one 
side,  and  B.  and  C.  on  the  other,  the  arbitrator  is  bound  to 
award  on  matters  in  difference  between  A.  and  B.  only,  yet 

•^(a)  6  M.  &  W.  129 ;  S.  C.  8     /^6)  3  B.  &  Ad.  295. 
Dowl.  167.  Jic)  6  Bing.  N.  C.  292. 
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that  cannot  apply  to  the  case  in  which  the  matters  are  \M7- 

referred  by  two  distinct  orders  of  reference.     [Aldersanj  B.  ^^^^^ 

— The  order  of  reference  is  incorrecdy  drawn  up.     The  _-  '• 

proper  way  would  have  been  to  draw  up  the  order  referring  and  Othew. 
the  cause  and  all  matters  in  difference,  except  the  replevin 
suit  in  the  (^ourt  of  Queen's  Bench.] 

Keating^  in  support  of  the  rule.  The  matters  in  dispute 
between  the  plaintiff  and  any  one  of  the  defendants  ought, 
under  the  terms  of  this  submission,  to  have  been  adjudicated 
upon  by  the  arbitrator.  In  Com.  Dig.  tit.  ^* Arbitrament^^ 
(D.  4,)  it  is  stated,  that  ^^  by  a  submission  by  A.  and  B.  of 
the  one  part,  and  C.  of  the  other,  of  all  matters  between 
them,  an  action  by  A.  alone  against  C.  is  submitted ;  for  it 
shall  be  taken  distributively."  From  1  Roll  Abr.  246,  pi.  5, 
it  appeared  to  have  been  so  decided  on  demurrer  in  a  case 
of  Arnold  v.  Pole  (a).  In  Watson  on  Awards  (J),  the  case  of 
Winter  v.  White  (c)  is  thus  stated,  '^  A  case  in  which  A.  was 
plaintiff  and  B.  defendant,  was  referred  by  order  of  Nisi 
Prius,  and  by  a  subsequent  order  of  reference,  another  cause, 
in  which  A.  was  plaintiff  and  C.  defendant,  was  included 
in  the  former  reference ;  the  terms  of  the  reference  were  | 

of  all  matters  in  difference  between  the  parties,  or  any  or  i 

either  of  them,  as  co-partners  or  otherwise,  the  costs  of  the 
causes  and  of  the  reference  to  abide  the  event  of  the  award ; 
the  arbitrator  made  two  awards,  one  in  the  cause  between 
A.  and  B.,  and  another  in  the  cause  between  A.  and  C, 
but  he  did  not  make  any  award  between  B.  and  C,  nor 
did  he  state  whether  or  not  A.  had  any  joint  cause  of  action 
against  B.  and  C;  and  for  these  objections,  and  particularly 
for  the  last,  the  Court  set  aside  both  awards."  The  law,  as 
stated  in  Com.  Dig.  tit  ^^  ArhiJtrament^  (D.  4,)  was  recc^- 
nised  in  the  case  of  Athelston  v.  Moon  (d).     That  was  a 

i 
(a)  M.  T.  9  Car.  1.  (c)  2  Moore,  733.  | 

(6)  Page  200,  3rd  ed.  (d)  Com.  546.  | 
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1847.       motion  for  an  attachment  for  the  non-performance  of  an 

nJj,        award)  and  it  was  objected  that  the  award  was  void,  inas- 

V*  much  as  the  submission  was  of  all  matters  between  the 

Wateks 
and  Othen.    parties  (without  saying  between  them  or  either  of  them,) 

but  the  award  was,  that  one  of  the  defendants  should  pay  a 

sum  of  money  due  from  him  to  the  pluntifi;     It  was  there 

aligned,  that  the  submission  must  be  understood  of  joint 

demands  which  the  plaintiff  had  'against  the  defendants, 

and  that  the  award  of  a  several  debt  from  one  of  them  only 

was  not  within  the  submission.     But  the  Court  said,  that  a 

submission  by  several  persons  of  all  matters  in  difference 

between  them,  imported  a  submission  of  all  that  either  had 

against  the  others  jointly  or  severally ;  and  so  it  was  holden, 

1  BolL  246,  pL  5  ;  Baspole^s  ccue  (a).     In  this  case  if  there 

had  been  but  one  order  of  reference,  it  is  dear  that  the 

arbitrator  ought  to  have  adjudicated  upon  this  matter. 

Pollock,  C.  B. — I  am  of  opinion  that  we  ought  not  to 
set  aside  this  award.  Four  objections  have  been  taken  to 
it:  first,  that  the  arbitrator  has  exceeded  his  power  in 
ordering  the  costs  of  the  reference  to  be  paid  on  a  certain 
day  and  at  a  certain  place.  That,  however,  is  mere  matter 
of  surplusage.  It  is  the  same  as  if  the  arbitrator  had  ordered 
the  money  to  be  paid  by  the  defendants  in  person,  or  by 
any  particular  mode  of  payment.  The  second  objection  is, 
that  the  arbitrator  has  omitted  to  award  in  respect  of  another 
action  pending  in  the  County  Court  As  to  this  and  the 
fourth  objection,  which  was  of  a  similar  nature  with  respect 
to  an  action  of  replevin  in  the  Court  of  Queen's  Bench,  it 
is  enough  to  say,  that  it  clearly  appears  from  the  aflSdavits 
that  there  was  another  order  of  reference  of  the  suit  in  the 
Queen's  Bench,  and  that  the  replevin  suit  in  the  County 
Court  was  wholly  dropped.  The  third  and  main  objection 
was,  that  the  arbitrator  had  omitted  to  award  whether  a 

X(a)  8  Rep.  98,  b. 
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tenancy  existed  between  the  plaintifF  and  one  of  the  de-  1847. 
fendants.  That  matter^  however,  was  not  so  brought  before 
the  arbitrator  as  to  render  the  award  bad  on  that  ground. 
A  reference  of  all  matters  in  difference  does  not  mean  a 
reference  of  all  possible  matters  in  difference,  but  of  all 
matters  actually  in  difference,  and  to  which  the  attention  of 
the  arbitrator  is  called  by  the  parties  before  him.  If  the 
parties  omit  to  call  his  attention  to  a  matter  not  necessarily 
before  him,  no  objection  can  be  taken  on  the  ground  that 
he  has  not  adjudicated  upon  it  I  must  say  that,  notwith- 
standing the  authorities  cited  by  Mr.  Keating^  I  think  that 
a  reference  by  order  of  Nisi  Prius  of  all  matters  in  difference 
between  the  said  parties  designated  as  plainti£&  and  de- 
fendants, involves  only  matters  in  difference  between  those 
parties,  and  not  matters  in  difference  between  them  and 
any  one  or  other  of  them.  No  authority  has  been  cited  to 
shew,  that  an  order  of  reference  having  regard  to  the 
situation  of  certain  persons  as  plaintifis,  and  certdn  persons 
as  defendants,  and  referring  all  matters  in  difference  between 
those  plaintifis  and  those  defendants,  includes  any  claim  of 
any  one  or  more  of  the  plaintifis  against  any  one  or  more 
of  the  defendants.  In  my  opinion,  a  reference  so  worded 
would  not  include  any  claim  of  one  or  more  of  the  parties 
on  the  other  side.  The  cases  cited  in  support  of  a  difierent 
view  may  all  be  explained  by  the  peculiar  words  used  in 
those  cases.  As  in  the  case  of  Winter  v.  White  (a),  where 
the  parties,  by  bonds  which  were  joint  and  several,  agreed 
to  refer  all  matters  in  difference,  the  Court  held — and  cer- 
tainly Richardsony  J.,  carried  the  doctrine  to  an  extreme 
length — ^that  it  was  not  only  a  submission  of  matters  in 
difference  between  those  parties,  but  a  reference  of  the 
joint  and  several  claims  of  any  or  either  of  them.  Such  a 
doctrine  is  opposed  to  my  experience  at  Nisi  Prius,  where, 
if  it  was  sought  to  have  an  award  in  matters  not  affecting 

•^(a)  1  B.  &  B.  360;  S.  C.  3  Moore,  674. 
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all  and  every  of  the  parties,  it  has  always  been  usual  to 
insert  the  words  ^^or  any  or  either  of  them."  In  the 
absence  of  those  words,  an  order  referring  all  matters  in 
difference  between  plaintifls  and  defendants  does  not  in- 
clude matters  in  difference  between  some  of  the  plaintiff 
and  some  of  the  defendants. 

Pabke,  B. — I  agree  that  the  rule  ought  to  be  discharged. 
As  to  the  first  objection,  two  answers  were  given : — ^first, 
that  the  arbitrator,  by  the  terms  of  the  submission,  had  all 
the  powers  of  a  Judge  at  Nisi  Prius.  But  I  think  that  the 
award  cannot  be  supported  on  that  ground,  because  the 
arbitrator  has  not  exercised  those  powers.  Secondly,  it  was 
sud,  that  so  much  of  the  award  as  related  to  the  time,  &c., 
of  payment  was  surplusage,  and  I  think  that  is  sa  The 
next  question  is,  whether  the  arbitrator  ought  not  to  have 
awarded  in  respect  of  the  suit  in  the  County  Court?  I  do 
not  agree  with  the  view  taken  by  the  Lord  Chief  Baron. 
It  appears  to  me  that  there  is  no  distinction  between  a 
reference  by  the  act  of  the  Court,  or  by  the  act  of  the 
parties.  The  Court  only  carries  into  effect  the  agreement 
of  the  parties,  and  there  are  authorities  in  the  books  which 
shew,  that  if  there  be  a  reference  by  one  party  on  the  one 
side,  and  two  parties  on  the  other  side,  of  all  matters  in 
difference  *^  between  the  parties,"  that  includes  all  matters 
both  joint  and  severaL  In  Baspok^s  case  (a)  it  is  said,  *^  if 
two  on  the  one  part,  and  one  on  the  other  part  submit  them- 
selves, the  arbitrator  may  make  an  arbitrament  between 
ope  of  the  two  of  the  one  part,  and  the  other  of  the  other 
part,  and  it  will  be  good."  I  should  be  disposed  to  say, 
that  if  the  proceedings  in  the  County  Court  had  been  a 
"  matter  in  difference,"  to  which  the  attention  of  the  arbi- 
trator was  called,  he  ought  to  have  decided  it  But,  upon 
looking  at  the  affidavits,  it  does  not  appear  that  the  matter 

y  (a)  8  Rep.  98,  b. 
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was  brought  before  the  arbitrator     It  is  positively  sworn        1847. 

that  DO  evidence  was  given  of  the  costs  in  that  case,  and 

the  reasonable  conclusion  is,  that  the  matter  was  not  brought 

forward  as  a  matter  in  difference  between  the  parties.    The 

principal  doubt  which  I  had  was,  whether  the  arbitrator 

ought  not  to  have  adjudicated  upon  the  suit  in  the  Court 

of  Queen's  Bench.     Two  orders  of  reference  were  iknpro- 

perlj  drawn  up  by  the  officer,  and  the  question  is,  whether 

it  was  a  condition  precedent  to  the  validity  of  this  award 

that  the  suit  in  the  Court  of  Queen's  Bench  should  have 

been  disposed  of?     According  to  the  ordinary  construction 

of  a  submission  of  all  matters  in  difference,  it  seems  to  me 

that  the  arbitrator  ought  to  have  adjudicated  upon  that 

suit     But  when  I  look  at  the  conduct  of  the  parties  under 

the  reference,  there  is  ample  evidence  to  shew  that  they 

meant  that  action  to  be  disposed  of  by  the  other  award. 

Supposing  the  arbitrator  was  bound  to  decide  that  suit  in 

this  award,  the  parties  have,  by  their  conduct,  done  away 

with  that  necessity. 

Aldebson,  B. — As  to  the  first  point,  the  mere  circum- 
stance of  awarding  that  money,  which  ought  to  be  paid, 
shall  be  paid  at  a  certain  time  and  place,  does  not  render 
the  award  void.  With  respect  to  the  second  and  third 
objections,  they  were  not  specifically  brought  before  the 
arbitrator.  As  to  the  last  objection,  I  am  inclined  to  hold 
that  the  award  ought  to  have  been  set  aside  on  that  ground, 
but  I  think  that  the  parties,  by  their  conduct,  have  waived 
that  as  a  matter  in  difference  under  this  submission. 

Platt,  B. — I  am  of  the  same  opinion.  The  direction 
as  to  the  mode  of  payment  is  mere  excess,  and  does  not 
affect  the  award.  With  respect  to  the  two  next  objections, 
I  was  impressed  by  the  argument  of  Mr.  Greaves.  The 
order  of  reference  is  only  the  agreement  of  the  parties,  and 
the  question  is,  what  did  they  intend  to  refer?    That  must 


S76  CA8BB  OM    POINTS  OF   PRACTICB,   EXCH. 

1847.        be  determined  by  the  conduct  of  the  parties  before  the 

j^^gg        arbitrator,  and  their  conduct  seems  to  me  to  dispose  of  all 

<*•  the  other  questions.     No  claim  was  set  up  in  respect  of  the 

•odOtlien.    costs  of  the  suit  in  the  Counly  Court;  and  with  r^ard  to 

the  tenancy,  it  is  clear  that  the  issue  in  the  replevin  most 

decide  that,  for  it  goes  to  the  very  root  of  the  action.    With 

regard  to  the  last  question,  it  is  idle  to  say  that  the  conduct 

of  the  parties  did  not  take  away  fix>m  the  arbitrator  the 

obligation  of  deciding  it 

Rule  dischaiged. 
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Jahbs  v.  Brook.         C^lS-^^^  '       1847. 

Jl  His  was  a  rule  calling  upon  the  defendant  to  shew  Where  in  an 
tause  why  the  Master  should  not  be  at  liberty  to  review  defamation, 
his  taxation  of  costs  in  the  above  cause.  *^®  tf  IT^^* 

in  which  oon- 
The  action  was  in  case  for  defamation.     The  declaration  tained  three 

contained  three  counts.     The  defendant  pleaded,  first,  not  verdict  passed 

guilty  to  the  whole  declaration ;  secondly,  a  justification  to  %^  defendant 

the  whole  declaration ;  thirdly  and  fourthly,  similar  pleas.  ^|^  *®  '"Jf® 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  de  •>  to  the  two 

injuria,  &c.  to  the  others,  upon  which  issues  were  joined,  and  for  the 

At  the  trial,  the  jury  found  a  verdict  for  the  defendant  on  {heTwue^of 

the  first  issue,  so  far  as  it  related  to  the  first  and  second  »?'  ^}^^  *® 

,     ^  the  third ; 

counts,  and  for  the  plaintiff  so  &r  as  it  related  to  the  last  and  for  the 

count;  and  for  the  plaintiff  upon  the  issues  on  the  three  Lnain  special 

last  pleas ;  and  they  assessed  the  plaintiff's  damages  at  45/.  [^^"tion'*!"j[nd 

A  rule  was  afterwards  made  absolute  in  this  Court  to  judgment  for 

the  plaintiff 

arrest  the  judgment  for  the  plaintiff  on  the  third  count,  on  the  issue 
On  the  subsequent  taxation  before   the   Master,  it  was  tothe^r? 

count,  was 
afterwards 
arretted,  on  the  ffround  of  the  insufficiency  of  that  count :    Hdd^  on  motion  to  review  the 
taxation,  that  the  defendant  was  not  entitled  to  the  general  costs  of  the  cause.  ^^  ^fsf^  juao 

VOL.  IV,  P  P  O.   &   L. 
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contended,  on  the  part  of  the  plaintiff,  that  neither  party 
was  to  be  allowed  the  general  costs  of  the  cause.  The 
Master,  however,  thought  otherwise,  and  allowed  the 
defendant,  to  whom  the  postea  had  been  delivered,  besides 
the  costs  on  the  general  issue  as  to  the  first  and  second 
counts,  the  general  costs  of  the  cause ;  deducting  therefrom 
the  costs  of  the  plaintiff  on  the  issues  on  the  pleas  in 
justification. 

The  present  rule  was  accordingly  obtained  by  the  plaintiff 
to  review  the  taxation,  against  which 

Hoggins  shewed  cause.  It  is  submitted  that  the  defendant 
is  entitled  to  the  postea  (which  is  in  his  possession)  and, 
if  so,  the  ordinary  rule  is,  that  the  party  entitled  to  the 
postea  is  entitled  to  the  general  costs  of  the  cause.  It  will 
not  be  contended  by  the  plaintiff  that  he  is  entitled  to  the 
general  costs  of  the  cause ;  but  it  is  said  that  neither  is  the 
defendant  The  rule  of  Court,  Reg.  Gen.,  Hil.  Term, 
2  Wm.  4,  r.  74,  which  orders  that  '^  no  costs  shall  be 
allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or  issues 
upon  which  he  has  not  succeeded ;  and  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs;"  and  the  rule  of  Court,  Reg.  Gen.,  HiL 
Term,  4  Wm.  4,  pt  IL  r.  7,  which  orders  that  "  upon  the 
trial,  where  there  is  more  than  one  count,  plea,  avowry,  or 
cognizance  upon  the  record,  and  the  party  pleading  fails  to 
establish  a  distinct  subject-matter  of  complaint  in  respect 
of  each  count,  or  some  distinct  ground  of  answer  or  defence 
in  respect  of  each  plea,  avowry,  or  cognizance,  a  verdict 
and  judgment  shall  pass  against  him  upon  each  count,  plea, 
avowry,  or  cognizance,  which  he  shall  have  so  f^led  to 
establish;  and  he  shall  be  liable  to  the  other  party  for  all 
the  costs  occasioned  by  such  count,  plea,  avowry,  or  cc^ni- 
zance,  including  those  of  the  evidence  as  well  as  those  of 
the  pleadings;"  do  not  say  anything  about  the  general  costs 
of  the  cause ;  and  there  does  not  appear  to  be  any  express 
rule  upon  the  subject,  although  the  practice  is  understood 
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to  be  in  conformity  with  the  Master's  taxation  on  the  1847. 
present  occasion.  The  defendant  is  entitled  to  the  verdict  j]^^J^^ 
on  the  only  two  counts  in  respect  of  which  the  plaintiff 
had  any  legal  right  of  complaint.  Hie  third  count,  upon 
which  the  judgment  has  been  arrested,  is,  as  £ur  as  costs 
are  concerned,  as  if  it  had  never  been  a  part  of  the  decla- 
ration. [Erie,  J. — Mr.  Hilly  on  moving  this  rule  said,  that 
before  the  rules  of  Court,  which  have  been  referred  to,  a 
defendant,  in  a  case  like  the  present,  would  have  been 
entitled  to  no  costs  at  all.]  It  is  not  clear  that  that  is  so, 
but  at  any  rate  since  those  rules  the  practice,  it  is  under- 
stood, has  been  to  allow  the  defendant  the  general  costs  of 
the  cause.  [JJrfe,  J. — Suppose  a  writ  of  error  were  brought, 
and  the  judgment  arrested  reversed,  would  you  have  the 
defendant  refund  these  costs?]  Yes,  as  in  other  cases 
where  a  writ  of  error  is  brought  Some  one  must  have  the 
general  costs  of  the  cause,  and  it  is  submitted  that  the 
defendant  has  the  best  title  to  them,  having  substantially 
succeeded  in  the  action. 

H.  HiUy  in  support  of  the  rule.  There  is  no  authority 
upon  this  point,  and,  therefore,  it  must  be  decided  upon 
principle.  The  only  right  that  the  defendant  has  to  costs 
in  any  case,  is  by  statute ;  and  the  earliest  statute  which 
gives  him  this  right,  the  statute  23  Hen.  8,  c  15,  only 
gives  it  him  if  the  plaintiff  "  be  nonsuited,  or  any  verdict 
happen  to  pass,  by  lawful  trial,  against  the  plaintiff,'^ 
&c  (a)  That  means  where  the  defendant  obtains  a  ver- 
dict upon  all  the  issues.  Norris  v.  Waldron  (h)  shews, 
that  where  the  plaintiff  succeeded  only  on  one  count,  he 
was  still  entitled  to  the  costs  of  the  whole  declaration. 
The  defendant,  therefore,  was  bound  to  succeed  on  the 
whole  record  to  entitle  him  to  the  costs  of  the  cause.  In 
the  present  case  he  cannot  be  said  to  have  succeeded  on  the 


(fl)  Sec  also  4  Jac  1,  c.  3.  cher  v.  Green,  DourI.  &n^    But 

^  {b)  2  Wm.  Bl,  1199 ;  also  But-     see  Penson  v.  Lee,  2  B.  &  P.  330." 
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1847.  whole  i^ordy  for  by  the  arrest  of  jodgment,  no  judgment 
j2mB  ^  p^en  for  either  party  on  the  issue  on  the  third  count 
The  form  of  entry  of  arrest  of  judgment  is  as  follows : — 

^*  And  hereupon  on the  plaintiff  prays  judgment  to  be 

given  for  him  upon  the  verdict  aforesaid:  but  because  it 
appears  to  the  Court  here,  that  the  writ  and  declaration 
aforesaid  are  not  sufficient  in  law  for  the  plaintiff  to  have 
or  maintain  his  aforesaid  action  thereof  against  the  sud 
defendant,  therefore,  omitting  to  give  judgment  upon  the 
verdict  aforesaid,  it  is  told  to  the  parties  aforesaid,  by  the 
said  Court  here,  that  they  do  go  thereof  without  day,"  &a 
The  nJes  of  Court,  Reg.  Gen.,  Hil.  Term,  2  Wm.  4,  r.  74, 
and  HiL  Term,  4  Wm.  4,  pt  II.  r.  7,  which  have  been 
referred  to,  do  not  affect  the  question  of  general  costs. 
They  only  give  the  defendant  the  costs  of  such  issues  as 
shall  be  found  for  him,  and  those  costs  he  has  had,  and  his 
right  to  them  is  not  disputed.  He  referred  also  to  Tw^ 
V.  Potts  (a),  and  to  Simpson  v.  Hurdiss  (i). 

Cfur.  adv.  vulL 

Erlb,  J.  (^)— This  was  an  action  on  the  case  for 
defiimation.  The  declaration  contained  three  counts,  and, 
at  the  trial,  the  verdict  as  to  two  was  for  the  defendant, 
and  as  to  the  third  for  the  plaintiff,  and  the  judgment  on 
the  latter  count  was  afterwards  arrested.  The  postea  was 
given  to  the  defendant,  and  the  Master  taxed  the  costs  of 
the  cause  to  him. 

A  rule  nisi  for  a  review  of  taxation  was  afterwards 
obtained,  and  I  am  of  opinion  it  should  be  made  absolute, 
on  the  ground  that  the  defendant  is  only  entitled  to  the 
costs  of  the  issues  found  for  him. 

Before  the  statute  23  Hen.  6,  c.  15,  the  defendant  was 
not  entitled  to  any  costs.     By  that  statute,  and  4  Jac.  1, 

•/(a)  4  Dowl.  266.  (e)  This  jadipnent  was  delivered 

Ah)  2  M.  &  W.  84 ;   S.  C.  5      for  ErU,  J.,  by  Wigktmam,  J^  in 
Dowl.  304.  ^  'the  full  Ck)urt,  in  Hilary  Vacation. 


HILARY  TERM,    10  VICT.  ^^l 

c.  3,  the  defendant  was  entitled,  in  ease  the  plaintiff  was        1847. 
nonsuited,  or  a  verdict  was  found  agdnst  him.     These        Jameb 
statutes  gave  the  defendant  no  right  to  costs  where  the       beook 
verdict  was  in  part  for  the  plaintiff:   afterwards  the  de- 
fendant became  entitled  to  costs  if  he  obtained  judgment 
on  demurrer,  which  has  no  application  here. 

Therefore,  until  the  rules  of  HiL  Term,  2  Wm.  4,  and 
of  Hil.  Term,  4  Wm.  4,  the  defendant  in  this  case  was  not 
entitled  to  any  costs,  and  those  rules,  as  it  appears  to  me, 
gave  him  only  the  costs  of  the  issues  found  for  him. 

By  rule  HiL  Term,  2  Wm.  4,  r.  74,  the  plaintiff's  costs 
upon  issues  on  which  he  has  not  succeeded  are  taken  away, 
and  the  costs  of  the  issues  found  for  the  defendant  are 
directed  to  be  deducted  fix)m  the  plaintiff's  costs. 

Under  this  rule  the  defendant  cannot  claim  the  costs  of 
the  cause. 

The  rule  HiL  Term,  4  Wm.  4,  pt  H.  r.  7,  directs,  that 
upon  the  trial,  in  case  of  several  issues,  a  verdict  and  judg- 
ment shall  pass  against  the  party  in  respect  of  the  issues 
he  fails  to  establish,  and  that  he  shall  be  liable  to  the 
other  party  in  respect  of  all  costs  occasioned  by  such  issues. 

Under  this  rule  the  defendant  can  only,  claim  the  costs  of 
the  issues  found  for  him  at  the  triaL 

The  taxation  should  therefore  be  reviewed  on  that 
principle. 

Rule  absolute. 
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Taog  v.  Simmonds  aDd  Another. 

I  HIS  was  an  action  of  trespass.  The  declaration  con- 
tained two  counts  for  seizing  and  detaining  the  plaintiff's 
carty  and  taking  part  of  the  harness  and  the  tail-board  of  the 
cart,  on  two  different  occasions.  Just  before  the  Summer 
Assizes  for  Oxfordshire,  where  the  venue  was  laid,  the 
defendants  pleaded  twelve  pleas — six  to  each  count,  justify- 
ing the  trespasses  as  bailiffs  of  the  corporation  of  the  city  of 
Oxford.  The  nature  of  these  pleas  prevented  the  possi- 
bility of  going  to  trial  at  the  assizes ;  and  soon  afterwards 
the  defendants  obtaineil  leave  to  amend  their  pleas;  and, 
under  that  leave  to  amend,  they  increased  the  number  of 
pleas  to  eighteen. 

The  first  plea  to  each  count  was  in  the  following  form : 
As  to  the  first  count  of  the  declaration  the  defendants  say, 
ceptions;  and  that  the  City  and  borough  of  Oxford  is  an  ancient  borough, 
entitled^to^the  ^"^  ^^^^  ^^^  bui^sses  of  the  Said  borough,  from  time 
trcM  for  such  ^^^^^^^  ^^^  memory  of  man  is  not  to  the  contrary  until 
toll ;  and         the  26th  day  of  December,  a.  d.  1835,  were  a  body  corpo- 

because  the  .       -  • 

plaintiff's  cart,  rate  in  deed,  and  named  by  various  names  of  incorporation, 

laden  with 
merchandize 
not  excepted, 
came  upon, 
and  passed 
over,  one  of 
the  streets  on 
the  days  in 


Trespass  for 
taking  goods. 
Plea,  that  the 
mayor,  alder- 
men,  and  bur- 
gesses of  the 
city  of  O. 
had,  from  time 
immemorial, 
been  seised 
in  fee  of  cer- 
tain streets 
and  lanes 
within  the 
city,  and  also 
of  the  toll  of 
twopence  for 
every  cart 
commg  upon, 
and  passing 
over,  any  of 
those  streets 
or  lanes,  with 
certain  ex- 


and  were  for  divers,  to  wit,  two  hundred  years  next  before 
the  26th  of  December,  1835,  called  by  the  name  of  the 
mayor,  bailiffs,  and  commonalty  of  the  city  of  Oxford,  in 
the  county  of  Oxford,  and  from  and  since  the  said  26th  day 
of  December,  a.  d.  1835,  have  been  and  still  are  called  by 
the  name  of  the  mayor,  aldermen,  and  burgesses  of  Oxford ; 
and  the  defendants  further  say,  that  the  burgesses  of  the 
said  borough,  by  their  said  several  names  of  incorporation, 
uTlicatrn^^'   from  time  whereof  the  memory  of  man  is  not  to  the  con- 

de  injuria. 

The  defendants  being  under  terms  to  rejoin  issuably,  specially  demurred  for  d^^Rdfy  to  the 
above  replication :  i/eW,  that  the  plaintiff  was  entitled  to  sign  iudgment  as  for  want  of  a  rejoinder. 

//eZrf,  on  motion  to  set  aside  the  judgment  so  signed,  that  the  replication  was  good  on  general 
demurrer. 

SembU^  that  it  would  have  been  good  even  on  special  demurrer. 

In  the  writ  and  declaration,  the  cause  was  described  as  "  T.  9.  S.  &  H.*'  Tho  defendants 
appeared  under  that  title,  and  pleaded  to  the  declaration.  Hdd,  on  motion  to  set  aside  a 
judgment  signed  for  want  of  a  rejoinder,  that  the  affidavit,  on  which  the  rule  to  set  aside  the 
judgment  was  obtained,  was  incorrectly  entitled  **  T.  v.  S.  &  P.  sued  as  H.  ;*'  and  the  Court 
refused  to  allow  the  affidavit  to  be  rc-sworn,  or  to  post-date  the  rule. 


auesiion,  the 
aefendants,  as 
bailiffs  of  the 
corporation, 
distrained  for 
the  toll,  after 
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trary,  have  been,  and  by  their  said  present  name  of  incor-        1847. 
poration  still  are  seised  in  their  demesne  as  of  fee  of  and  in        Tagg 
certain  streets  and  lanes  within  the  said  borouffh ;  and  de-     „     ^* 
fendants  further  say,  that  the  burgesses  of  the  said  borough,    and  Another. 
by  their  said  several  names  of  incorporation  during  all  the 
time  aforesaid,  have  been,  and  by  their  said  present  name 
of  incorporation  still  are,  seised  as  of  fee  of  and  in,  amongst 
other  things,  the  toll  of  twopence  for  every  cart  laden  with 
any  merchandize   not   being  hay,   straw,   wood,  faggots, 
manure,   rough   timber,  or  stone  from  the  quarries,  not 
worked,  coming  into  and  passing  over  the  said  streets  and 
lanes,  or  into  or  over  any  one  or  more  of  such^streets  and 
lanes,  neither  such  cart  nor  such  merchandize  being  the 
property  of  any  person  or  persons  legally  exempted  from 
the  payment  of  such  toll     And  the  defendants  further  say 
that,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  the  buiigesses  of  the  said  borough,  by  their  several 
and  respective  names  of  incorporation,  until  the  said  26th 
day  of  December,  a.  d.  1835,  were,  and  the  said  mayor, 
aldermen,  and  burgesses  of  Oxford,  from  and  after  the  said 
26th  day  of  December,  1835,  hitherto,  have  been  and  still 
are,  used  and  accustomed  to  take  a  reasonable  distress  upon 
such  cart,  and  the  merchandize  therein,  being  in  and  upon 
any  of  the  said  streets  or  lanes  for  the  said  toll,  when  and  as 
often  as  the  said  toll  did  remain,  or  hath  remained,  or  doth 
remain   unpaid,  after  a  reasonable  request  and  demand 
thereof  made.    And  defendants  frirther  say,  that  before  the 
said   time  when,  &c.,  in  the  said  first  count  of  the  said 
declaration  mentioned,  to  wit,  on  the  day  and  year  in  the 
said  first  count  in  that  behalf  mentioned,  the  said  horse  and 
cart  in  that  count  mentioned,  (the  said  cart  then  being 
laden  with  merchandize  not  being  hay,  straw,  wood,  feggots, 
manure,  rough   timber,  or  stone   from  the  quarries,  not 
worked,)  were  brought  and  led  by  the  servant  of  the  plain- 
tiff into  and  upon  divers,  to  wit,  two  of  the  said  streets  and 
two  of  the  said  lanes,  whereof  the  said  mayor,  aldermen, 
and  burgesses  of  Oxford  then  were  and  still  are  so  seised  as 
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1847.       aforesaid,  without  paying,  and  without  having  paid  the  said 

^P^l[^^    toll  so  payable  as  aforesaid,  and  neither  the  said  horse,  nor 

„    ••  the  said  cart,  nor  the  merchandize,  being  the  property  of 

S1MMOND8  ,      „  ,  <r        ,  ^ 

and  Another,  any  person  or  persons  legally  exempted  from  the  payment 

of  such  toll ;  whereupon  the  defendants,  as  the  servants  of 
the  said  mayor,  aldermen,  and  burgesses  of  Oxford,  and  by 
their  command,  a  little  before  the  said  time  when,  &c.,  to 
wit,  on  the  day  and  year  in  that  count  mentioned,  requested 
and  demanded  of  the  plaintiff  to  pay  to  the  said  may<H*, 
aldermen,  and  burgesses  of  Oxford  the  said  toll  of  two- 
pence, which  the  plaintiff  then  and  before  the  said  time 
when,  &c.,  wholly  refused  to  do :  and  because,  at  the  said 
time  when,  &c.,  in  the  said  first  count  mentioned,  the  said 
toll  was  and  remained  wholly  unpaid,  the  defendants,  as 
the  servants  of  the  said  mayor,  aldermen,  and  burgesses  of 
Oxford,  and  by  their  command,  at  the  said  time  when,  &c., 
in  that  count  mentioned,  stopped  and  seized  the  said  horse 
and  cart  in  one  of  the  two  last  mentioned  streets,  being  the 
said  highway  in  the  said  first  count  mentioned,  and  kept  and 
detained  the  same  as  in  that  count  is  also  mentioned,  for 
the  purpose  of  taking  the  head  gear  and  reins  therein  also 
mentioned,  as  and  for  a  distress  for  the  said  toll,  the  same 
being  a  reasonable  distress  in  that  behalf,  and  in  order  to 
prevent  the  said  horse  in  that  count  mentioned  firom  drawing 
away  the  said  cart  therein  also  mentioned,  before  the  said 
toll  had  been  paid  in  such  one  of  the  two  last  mentioned 
streets,  and  before  such  distress  had  been  taken;  and  then, 
as  such  servants  and  by  the  like  command  as  aforesaid,  took  . 
the  head  gear  and  reins  in  that  count  mentioned  as  and 
for  a  distress  for  the  said  toll,  and  kept  and  detained  die 
said  head  gear  and  reins  as  and  for  such  distress  as  last 
aforesaid,  doing  no  unnecessary  damage  to  the  plaintiff  on 
the  occasion  aforesaid,  as  they  lawfully  might  do  for  the 
cause  aforesaid ;  which  are  the  same  trespasses  in  the  said 
first  count  of  the  declaration  mentioned.  And  this  the 
defendants  are  ready  to  verify,  &c. 

The  second  pica  to  each  count  varied  firom  this  only  in 
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Stating,  that  the  corporation  were  seised  in  fee  not  only  of  1847. 
the  toll  of  twopence  for  every  cart  coining  into  and  passing  Tago 
over  any  of  the  streets  or  lanes  so  laden,  but  also  of  the  '^^ 

further  toll  of  twopence  for  every  such  cart  which,  after  and  Another, 
having  so  come  into  the  said  streets  or  lanes,  and  afterwards 
unloaded  in  any  of  the  streets,  and  having  loaded  again 
with  merchandize  not  being  excepted,  passed  over  .any  of 
the  streets  or  lanes.  It  then  proceeded  to  state  a  liability 
to,  and  a  distress  for  both  these  tolls.  The  third  plea, 
instead  of  an  incoming  toll,  claimed  an  outgoing  toll  for 
every  cart  which,  having  come  in  without  having  paid  toll, 
loaded  in  the  city  with  any  merchandize  with  certain  ex- 
ceptions, and,  being  so  loaded,  passed  over  any  of  the  said 
streets  or  lanes.  Three  other  pleas  to  each  count  claimed 
similar  tolls,  under  an  enjoyment  for  sixty  years  under  the 
Prescription  Act:  and  the  remaining  six  pleas  claimed  them 
under  an  enjoyment  for  thirty  years. 

To  the  latter  twelve  pleas  the  plaintiff  demurred,  and 
traversed  the  seisin  of  all  the  tolls  mentioned  in  the  first  six 
pleas.  The  defendants  obtained  time  to  join  in  demurrer ; 
and  just  before  the  spring  assizes  in  1846  delivered  a  joinder 
in  issue  on  the  first  six  pleas,  and  a  relicta  verificatione  to  the 
twelve  demurred  ta  An  application  was  made  thereupon  to 
a  Judge  at  Chambers  for  the  costs  on  the  relicta  verificatione, 
which  was  refused ;  and  ultimately,  after  the  opportunity  of 
trying  at  the  spring  assizes  had  been  lost  in  consequence  of 
this  novel  entry,  the  twelve  pleas,  and  the  demurrers  and 
relict&  verificatione  were  struck  out  The  plaintiff  then 
amended  his  replication  to  the  pleas  to  the  second  count 
by  stating  a  payment  of  the  toll  to  the  first,  of  a  similar 
payment  of  the  first  toll  claimed  in  the  second,  and  a 
traverse  of  the  other  toll  claimed  in  it;  and  as  to  the  third 
plea,  that  the  cart  had  paid  a  toll  on  its  coming  in  on  the 
occasion  in  question. 

The  defendants  obtained  time  to  rejoin  twice,  and 
on  the  second  occasion  upon  the  terms  of  rejoining 
issuably ;  and  ultimately,  just  before  the  summer  assizes. 
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Taoo 

9. 

SiMMONDB 

and  Another. 


they  applied  for  leave  to  amend  their  pleas,  which  was 
granted  them  on  similar  termsy  the  plaintiff  being  at 
liberty  to  reply  de  novo,  if  necessary;  they  then  repre- 
senting that  the  amendment  required  was  an  immaterial 
and  unimportant  amendment.  On  the  19th  of  June  they 
amended  the  pleas,  by  excepting  all  articles  which  were 
being  brought^  or  which  had  been  brought  to  any  market 
in  the  city ;  and  the  plaintiff  thereupon  replied  to  all  the 
pleas  de  injuria.  The  defendants  then  took  out  a  summons 
for  leave  to  demur  specially,  but  this  was  refused :  they 
nevertheless  afterwards,  on  the  3rd  of  July,  delivered  a 
special  demurrer  for  duplicity.  The  plaintiff  signed  judg- 
ment ;  and  a  summons  having  been  taken  out  to  set  it  aside, 
the  Judge  referred  the  matter  to  the  Court. 

A  rule  nisi  was  obtained  by  the  defendants  in  last 
Michaelmas  Term  for  this  purpose,  upon  affidavits  which 
were  entitled,  <<  Martin  Tagg,  plaintiff,  and  Jacob  Sim- 
monds  and  William  Prickett,  sued  as  William  Hemming, 
defendants."  The  appearance  had  been  entered  for  "Jacob 
Simmonds  and  William  Hemming,"  and  they  had  pleaded 
to  the  declaration  so  describing  them. 


DawdesweU  (with  whom  was  Talfourdj  Seijt,)  shewed 
cause,  and  took  a  preliminary  objection  {a)  that  the  affi- 
davits on  which  the  rule  was  obtained  were  not  properly 
entitled.  In  Borthwick  v.  Ravenscroft  {h)  the  defendant, 
whose  real  name  was  Humphrey  Davies  R.,  was  described 
in  the  writ  of  summons  and  distringas  thereon  as  Henry  R. 
On  an  application  to  set  aside  the  distringas,  he  entitled 
his  affidavit  in  the  cause  "  B.  t;.  Humphrey  D.  R.,  sued  as 
Henry  R.,"  and  it  was  held  bad,  there  being  no  such  cause 


(a)  On  a  former  day,  Pigott 
had  moved  for  leave  to  amend 
the  affidavit  on  which  the  rule 
was  granted,  and  Dowdeswell  then 
consented,  that  on  the  argument 
the  Court  should  deal  with  the 


objection  in  the  same  manner  as 
if  a  rule  nisi  for  the  purpose  had 
been  granted. 

1^  C*)  5  M.  &  W.  31 ;  S.  C.  7 
Dowl.  393. 
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until  appearance.     Here  the  affidavits  are  entitled  *^  Martin       1847. 

Ta^,  plaintiff,  and  Jacob  Simmonds  and  Wm.  Prickett,     ^^^J^^ 

sued  as  Wm.  Hemminff,  defendants,"  whilst  the  writ  and     „    ^' 

^  Simmonds 

declaration  are  against  ^*  Jacob  Simmonds  and  Wm.  Hem-   and  Another. 

ming."  Besides,  here  the  defendants  have  entered  an 
appearance  in  the  name  in  which  they  are  sued,  and  have 
pleaded  to  the  declaration  so  describing  them.  This  cir- 
cumstance distinguishes  this  case  from  those  relied  on  by 
the  defendants,  in  which  a  variance  of  this  kind  has  been 
thought  immaterial  The  affidavits,  therefore,  it  is  sub- 
mitted, are  improperly  entitled,  and  the  rule  must  be 
discharged ;  nor  is  it  in  the  power  of  the  Court  to  amend 
them,  as  then  they  would  appear  to  be  sworn  after  the  rule, 
which  they  are  designed  to  support,  was  granted. 

But  even  should  this  objection  be  held  not  to  be  good,  it  I 

is  submitted  that  the  plaintiff  was  entitled  to  reply  de 

injuria  to  the  defendants'  pleas,  at  least  upon  general  ! 

demurrer ;  and  the  defendants  being  under  terms  to  plead 
issuably,  could  not  avail  themselves  of  any  objection  which 
would  only  be  ground  of  special  demurrer.  He  cited 
Taylor  v.  Markham{a);  Sawtell  v.  Gillard(b)\  Bowler  y. 
Nicholson  (c);  Bell  v.  Da  Costa  (d);  Lord  PeOiapi  v.  JF¥cA- 
ersffill  (e);  Berry  v.  Anderson  (^f);  BUck  v.  Dymoke  {g)\ 
Barker  v.  Gleadow  (A) ;  Parker  v.  Riley  (i) ;  Humphreys  v. 
Earl  Waldegrave  (A) ;  Mackay  v.  Wood  {I). 

Manning^  Seijt,  and  Ptyott,  in  support  of  the  rule,  sub- 
mitted, that  the  affidavit  was  one  upon  which  perjury  might 
be  assigned ;  and  if  so,  that  shewed  that  it  was  sufficient  to 

/  (a)  Yelv.  157;  S.  C.  Cro.  Jac.  (A)  5  Dowl.  134. 

224.  (i)  3  M.  &  W.  230;   S.  C.  6 

(b)  5  D.  &  R.  620.  Dowl.  375. 

/(c)  12  A.  &  E.  341 ;  8.  C.  4  P.  t^ik)  6  M.  &  W.  622  ;  S.  C.  8 

&  D.  16.  Dowl.  768. 

(rf)  2  B.  &  P.  446.  •-  (ft  7  M.  &  W.  420;   S.  C.  9 

/(e)  I  T.  R.  660.  Dowl.  278.     See  further  as  to 

•(/)  7  T.  R.  530.  pleading  issuably,  Steele  v.  Har- 

yig)  1  Bing.  379;  S.  C.  8  Moore,  mer,  ante,  vol.  2,  p.  861 ;  ZuJueta 

427.  y.  Miller,  ante,  p.  186. 


588  CASES  ON  POINTS  OF  PRACTICB,  Q.   B. 

1847.        support  the  rule,  although  the  title  might  difier  from  the 

fj^^^^        cause  in  Court ;  but  at  any  rate  that  the  Court  might  give 

V.  the  defendants  leave  to  amend  and  re-swear  their  affidavits, 

81MMOND8 
and  Another,   and  direct  the  rule  to  be  post-dated.     They  referred  to 

Finch  V.  Cocker  (a) ;  FhilKps  v.  Hutchinson  {b) ;  Borthunck 

V.  Ravenscroft  (c) ;  Goodricke  v.  Turky  {d) ;  Jones  v.  El- 

dridge  {e) ;  Symes  v.  Prosser  (/)• 

They  also  submitted  that  the  replication  de  injuria  could 

not  be  pleaded  in  the  present  case,  and  that  the  defendants, 

although  under  terms  to  rejoin  issuably,  were  entitled  to 

demur  for  duplicity   to  such  a  replication,  and  that  a 

demurrer  on  this  ground,  was  not  a  contravention  of  the 

terms  of  rejoining  issuably.     They  cited  Crogaiis  case  {g) ; 

Bro.  Abr.  tit  "  Double  Plea,''  pi.  73 ;  Fitz.  Abr.  tit  «  Double 

Plea^  pL  46 ;  Dive  v.  Manvngham  (A) ;  Dewey  v.  Sfypp  (f ) ; 

Berry  v.  Anderson  (A) ;   Hooker  v.  Nye  (Z) ;  Longford  v. 

Waghom  (»i) ;  Gisborjie  v.  Wyatt  («) ;  Barker  v.  Gleadow  (o) ; 

Woodman  v.  GijbU  {p) ;   Curtis  v.  Marquis  ofHeadfort  (q). 

Cur.  adv.  vuU. 

£bi.e,  J. — ^In  this  case  the  affidavits  on  which  a  rule  to 
set  aside  a  judgment  was  founded  were  entitled  ^^Tagg  v. 
Simmonds  and  Prickett,  sued  as  Hemming,"  the  name  of 
the  cause  being  ^^  Tagg  v.  Simmonds  and  Hemming."  I 
think  these  affidavits  were  invalid,  as  the  appearance  and 
subsequent  proceedings  were  in  the  name  ^*  Tagg  r.  Sim- 

/{a)  2  DowL  383  ;  S.  C.  2  Cr.  v.  Kilpin,  ante,  p.  295. 

&  M.  412.  (ff)  8  Rep.  66,  b. 

(b)  3  Dowl.  20.  (A)  Flowd.  60. 

/^(c)  6  M.  &  W.  31 5  S.  C.  7  («)  2  Stra.  1186, 

DowL  393.  (*)  7  T.  R.  630. 

(d)  4  Dowl.  392 ;  S.  C.  2  C,  it)  1  Cr.,  M.  &  R.  258. 

M.  &  R.  637.  (m)  7  Price,  670. 

X  (c)  4  M.  &  6.  266 ;  S.  C.  4  (ji)  3  DowL  605. 

Scott,  N.  R.  751 ;  1  DowL  710,  (0)  5  DowL  134. 

N.  S.  /-(p)  3  M.  &  W.  304 ;  S.  C.  6 

(/)  Ante,  vol.  3,  p.  491  i  S.  C.  DowL  371.  -^ 

15  M.  &  W.  151 .  See  also  Lomax  (9)  6  DowL  496. 
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monds  and  Hemming.''  The  case  is  distinguishable  from  1847. 
Jofnes  V.  Eldridge  (a),  the  defendant  there  not  having  xago 
appeared,  and  being  at  liberty  to  object  to  any  misnomer.        gmJoNDs 

Upon  this  ground  the  rule  must  be  discharged  In  order,    and  Another. 
however,  to  dispose  of  the  question  of  costs,  it  becomes 
necessaiy  to  consider  the  other  points. 

It  appears  to  me,  as  at  present  advised,  that  the  replication 
de  injuria  to  a  plea  justifying  a  trespass  under  a  right  to 
distrain  for  a  toll  was  proper;  Bowler  v.  Nichokon  (i):  but 
it  is  not  necessary  to  decide  that  it  would  be  good  on  special 
demurrer:  because  I  think  that  the  defendants,  being  under 
terms  of  rejoining  issuably,  had  no  right  to  demur  specially 
to  such  a  replication.  If  they  had  joined  issue,  the  cause 
would  have  been  decided  on  its  merits;  the  defect,  if  any, 
in  the  replication  was  only  ground  for  special  demurrer ; 
Parker  v.  Biley  (c) :  and  if  the  special  demurrer  had  been 
allowed  to  remain,  and  had  been  decided  for  the  defend- 
ants, the  question  in  the  cause  would  still  have  remained 
unsettled. 

Rule  discharged,  with  costs. 


•^(fl)  4  M.  &  6.  26(5. 
*^(b)  12  A.  &  E.  341. 


^  (o)  3  M.  &  W.  230. 


HOBBON  V.   StEWAET. 

M  HIS  was  an  action  of  trover  for  certain  scrip  shares  or  After  issues 
certificates  in  a  railway  company,  entitled  the  Goole,  Don«  action  of 
caster,  and  SheflBeld  and  Manchester  Rdlway  Company ;  ^3^;^ "^Jj*® 
to  which  the  defendant  pleaded  the  general  issue,  and  that  J^^I^^^J*^?. 
the  plaintiff  was  not  possessed ;  upon  which  issues  were  matters  in  dif- 

.   .      -t  ferance  in  the 

joined.  caitte  between 

the  parties,*' 
were  leferred 
by  order  of  reference  to  arbitration,  **  the  costs  of  the  cause  to  abide  the  erent.**  The  award 
directed  that  **  the  said  cause  shall  cease  and  be  no  further  prosecuted,  and  that  the  said 
defendant,"  &&,  ''shall  pay  to  the  said  plaintiff,"  &c.,  <*  on,"  &c.,  « the  sum  of  145L  :"  Hdd^ 
on  motion  to  set  aside  the  award,  that  there  was  a  sufficient  finding  on  the  issues,  on  which  the 
costs  might  be  taxed ;  and  that  that  part  of  the  award  which  directed  a  stay  of  proceedings  might 
b.trMtedu.arplu«.e«.  y.t^Jife  J^ 
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1847.  The  cause  was  referred  by  an  order  o{  Pollock,  C.  B.,  on 

^'^^^^    the  8lh  of  August,  1846,  which  ordered,  "  that  all  matters 
9.  in  difference  in  this  cause,  between  the  parties  thereto, 

shall  be  referred  to  the  award,  order,**  &c,  of  two  arbitrators 
therein  named,  with  power  to  appoint  an  umpire  to  decide 
in  case  of  difference  between  them ;  ^^  the  costs  of  the  cause 
to  abide  the  event,"  and  '^  the  costs  of  the  reference  and 
award,  and  all  other  costs  and  charges  incidental  thereto, 
to  be  in  the  discretion  of  the  arbitrators."  The  arbitrators 
accordingly  made  their  award  on  the  18th  of  November, 
1846,  by  which  they  directed,  that  ^^the  said  cause  shall 
cease  and  be  no  further  prosecuted,  and  that  the  said 
defendant,  Duncan  John  Stewart,  his  executors  or  admi- 
nistrators, shall  pay  to  the  said  plaintiff,  Thomas  Hobson, 
on  the  30th  day  of  November  instant,"  at  &c.,  ^*  the  sum 
of  145Z>,  and  that  one  moiety  of  the  costs  of  the  said  refe- 
rence, and  of  this  our  award,  shall  be  borne  and  paid  by 
the  said  Thomas  Hobson,  and  the  other  moiety  thereof 
shall  be  borne  and  paid  by  the  said  John  Duncan  Stewart" 

Crompton  now  moved  for  a  rule  nisi  to  set  aside  the 
award,  on  the  following  grounds;  that  the  action  was  not 
decided;  that  it  does  not  appear  by  the  award  whether 
the  plaintiff  or  the  defendant  is  entitled  to  the  costs  of  the 
action  or  of  the  issues,  or  to  any  and  what  part  thereof,  or 
in  whose  favour  the  event  of  the  action  is  decided ;  and  that 
the  arbitrators  had  no  power  to  enter  a  stet  processus,  and 
that  they  did  not  determine  the  action  by  so  doing.  He 
submitted  that  the  arbitrators,  in  directing  that  the  defendant 
should  pay  to  the  plaintiff  a  sum  of  money,  had  not  sufficiently 
determined  the  issues  between  the  parties,  or  the  event  of 
the  cause,  upon  which  the  taxation  of  costs  was  to  proceed. 
The  case  of  Stonehewer  v.  Farrar  (a)  is  an  authority  that 
where,  in  an  action  where  several  issues  are  joined,  the 
costs  are  to  abide  the  event,  the  award  ought  to  contain  a 

/(a)  6Q.  B.  730. 
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distinct  finding  on  each  issue ;  and  tlie  rule  is  so  laid  down 
by  Mr.  fVatsoUy  in  his  Work  on  Atoardsy  p.  222,  2nd  edition. 
Besides,  here  there  is  nothing  to  shew  that  the  sum  so 
awarded  is  awarded  in  respect  of  the  cause  of  action. 
[Erie,  J. — The  reference  is  only  "of  all  matters  of  diffe- 
rence in  the  cause.*^  There  might  be  a  dispute  between 
the  parties  with  regard  to  interlocutory  costs  in  the  action. 
[Erie,  J. — There  is  no  distinction  between  a  reference  of 
"  the  cause,"  and  "  all  matters  in  difference  in  the  cause."] 
At  any  rate  the  award  is  bad  for  excess  of  authority,  in 
directing  that  the  action  should  cease  and  be  no  further 
prosecuted.  [Erie,  J. — May  not  that  be  treated  as  sur- 
plusage?] (a) 

Cfur.  adv.  vult 

Erle,  J. — This  was  an  action  of  trover,  to  which  the 
defendant  had  pleaded  two  pleas;  first,  not  guilty,  and 
secondly,  not  possessed.  After  issue  joined,  the  cause  was 
referred  to  arbitration  by  a  Judge's  order,  "  all  matters  in 
difierence  in  the  cause"  being  referred  to  the  award  of 
certain  arbitrators  therein  named,  "  the  costs  of  the  cause 
to  abide  the  event."  The  arbitrators  accordingly  made 
their  award,  by  which  they  directed  that  the  action  **  should 
cease  and  be  no  fiirther  prosecuted,"  and  that  the  defend- 
ant," &c,  **  should  pay  to  the  plaintiff  on,"  &c.,  **  the  sum  of 
145i ;"  but  whether  in  respect  of  the  cause,  or  not,  did  not 
appear. 

A  rule  was  applied  for  to  set  aside  the  award  on  the 
grounds,  mainly,  that  the  issues  were  not  disposed  of,  and 
that  the  event  of  the  cause,  on  which  the  costs  depended, 
was  not  sufficiently  ascertained. 

There  is  a  class  of  cases,  of  which  Stanekewer  v.  Farrar  (b) 
is  one  of  the  latest,  which  decide,  that  wherever  the  costs 
of  the  cause  are  to  abide  the  event  of  the  award,  there 

/^  (fl)  See  Ward  V.  HaU,  9  Dowl.  v.  Richardson,  8  Taant.  697; 
610;  Doe  d.  Body  v.  Cox,  ante,  Kendrick  v.  Daviee,  5  Dowl.  693. 
p.  75.    See  9lao  Doe  ±  WiUiams         (6)  6  Q.  B.  730. 
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1847.       ought  to  be  a  distinct  finding  by  the  arbitrator  on  each 

HoMON       issue;  and  that  a  general  finding  in  favour  of  one  party  is 

Stewart      °^^  Sufficient     But  in  all  those  cases  in  which  an  award 

has  been  set  aside  on  this  ground,  the  general  finding  has 

left  it  uncertain  how  the  costs  should  be  taxed  upon  some 

of  the  issues. 

In  the  present  case,  however,  that  is  not  sa  The  arbi- 
trators have  found  here,  '^  that  the  said  cause  shall  cease  and 
be  no  further  prosecuted,  and  that  the  defendant  dionld 
pay  to  the  plaintiff,-  &c.,  "  the  sum  of  145/.* 

The  only  issues  between  the  parties  were  upon  mere 
traverses  of  the  plaintiff's  declaration.  An  award,  there- 
fore, which  finds  that  the  plaintiff  is  entitled  to  recover  a 
certain  sum,  must  decide  those  issues  in  his  &vour.  The 
case  of  Harding  v.  Forshato  (a)  shews,  that  where  the  costs 
are  to  abide  the  event,  and  the  arbitrator  awards  that  the 
plaintiff  had  no  cause  of  action  against  the  defendant,  and 
that  he  should  pay  the  defendant  a  certain  sum,  there  is  a 
sufficient  finding  of  the  event  of  the  cause,  and  the  award 
b  sufficiently  final 

It  has  been  further  uiged,  that  it  does  not  appear  upon 
the  face  of  this  award,  that  the  sum  awarded  was  in  respect 
of  the  cause  of  action  in  the  declaration  mentioned;  but 
**  the  matters  in  difference  in  the  cause"  only  were  referred ; 
and  to  hold  that  the  arbitrator  awarded  this  sum  of  money, 
not  in  respect  of  the  matters  in  difference  in  the  cause,  but 
in  respect  of  some  matter  in  regard  to  which  he  had  no 
right  to  award,  would  be  to  make  an  intendment  for  the 
express  purpose  of  defeating  the  award. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  there 
ought  to  be  no  rule. 

Rule  refused  (&). 

/(«)  1  M.  &  W.  415 ;  S.  C.  4  DowL  761.  ^ 
/{b)  See  CroMe  v.  Holmes,  ante,  vol.  3,  p.  566. 
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Rbgina  V.  The  Inhabitants  of  Watford. 

A  RULE  had  been  obtained  (a),  calling  on  the  prose-  A  Judge's 
cutor  to  shew  cause  why  an  order  made  by  the  Honorable  ofAeprosecu- 

Mr.  Justice  Mauky  that  the  costs  of  this  prosecution  be  tionofauin- 

*^  dictment  for 

paid,  when  taxed,  to  the  prosecutor  George  Henry  Arnold,  non  repair  of  a 

Esq.,  or  his  attorney,  in  such  manner  as  the  act  directs,  the  ffeaend  ^ 

should  not  be  set  aside ;  upon  notice  of  this  rule  to  be  given  ^^6^1^*4* 

to  the  attorney  or  agent  for  the  said  prosecutor  in  the  mean  ^:  ^».*"  ^^'     *^ 

time.  on  the  fboe  of 

It  appeared  upon  the  affidavits  in  support  of  this  rule,  fun^  the  ©osta 
that  on  the  31st  of  July,  1844,  an  information  had  been  •"j^^t^rilt^' 
laid  by  George  Henry  Arnold,  Esq.,  against  George  Abbey,  dW  not  do  so, 
of  Watford,  surveyor  of  the  highways  of  the   parish   of  the  order  aside. 
Watford,  in  the  county  of  Northampton,  for  allowing  a  j^  gt^'ab!?' 
certain  part  of  the  Queen's  highway,  called  the  Old  Watling  *****  *^® 
Street  Road,  alleged  to  be  situate  in  the  said  parish  of     &mWe,that 
Watford,  to  be   out  of  repair.     That   upon   information  dictment  is 
being  heard  before  the  justices  for  the  division  of  Daventry,  |^  ^rter* 
in  the  said  county  of  Northampton,  the  jurisdiction  of  the  scions  by 
justices  was  objected  to,  on  behalf  of  the  surveyor,  on  the  sessions,  and 
ground  that  the  liability  to  repair  was  in  question.     That  into  this  Court 
thereupon  the  justices  made  the  following  order:—  mteby^rit^o'f 

Northamptonshire:    -j  Be  it  remembered,  that  on  the  Slst  certiorari.  Mid 
Divisionof  Daventry.  J  day  of  July,  in  the  year  of  our  atnisipnus. 
Lord  1844,  at  Daventry,  in  the  county  of  Northampton,  gittingSere 
and  within  the  division  of  Daventry,  in  the  said  county,  ^*  'iJodgo 

before  whom 

(a)  In  Hilary  Term,  1846.  Aesaid  in. 

'  dictment  IS 

tried,'*  within 
the  meaning  of  the  95th  section  of  the  5  &  6  Wm.  4,  c.  50,  so  at  to  be  enabled  to  make   ^^^ 
an  order  for  payment  of  the  costs  of  the  prosecution. 

Where  the  order  was  made  to  pay  the  oosU  to  **  G.  H.  A."  (the  prosecator)  «  or  his  attomev," 
Stmbie,  that  the  order  was  not  bad,  because  **  G.  H.  A."  was  dead  at  the  time  of  the  order  made. 
Sembk,  that  it  need  not  appear  by  express  ayerment,  if  it  may  be  gathered  by  reasonable 
implication  that  the  highway  in  resi>ect  of  which  the  indictment  is  preferred,  is  within  the 
diTision,  for  which  the  justioos  in  special  sessions  were  sitting,  who  ordered  the  indictment  to  be 
pfeferred. 

Sembie,  that  it  is  not  necessary  that  the  Judge  should  state  on  the  face  of  the  order,  the  facts 
out  ci  which  his  jurisdiction  arises.  ^        ^      ^  ^ 

VOL.  IV.  a«  J..&L.        -"-^^-^/-^r^^^ 
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Geoiige  Henry  Arnold,  of  Ashby  St  Ledger^s,  in  the  said 
county,  Esquire,  personally  came  before  the  Rev.  John 
Inhabfunta  f  ^^^®®>  Clerk,  one  of  her  Majesty's  justices  of  the  peace  in 
Watford,     and  for  the  said  county  of  Northampton  and  division  of 
Daventry,  and  informed  the  said  John  Rose,  that  a  certain 
part  of  a  certain  highway,  situate  and  being  in  the  parish  of 
Watford,  in  the  said  county  of  Northampton,  called  the  Old 
Watling  Street  Road,  commencing  at  the  cross-road  in  the 
parish  of  Watford  aforesdd,  leading  from  Daventry  in  the 
said  parish  of  Watford  aforesaid,  and  proceeding  thence  in 
a  southerly  direction,  of  the  length  of  803  yards  or  there- 
abouts, to  a  certain  point  dividing  the  said  parish  of  Watford 
and  the  parish  or  hamlet  of  Buckby  Murcott  in  the  said 
county,  at  or  near  a  watercourse  crossing  the  said  highway, 
and  which  said  highway   adjoins  the  lands  of  Thomas 
Haynes,  on  the  east  side  thereof,  was  then  out  of  repair, 
and  was  not  well  and  sufficiently  repaired  and  amended, 
contrary  to  the  statute  in  that  case  made  and  provided; 
whereupon  George  Abbey,  of  Watford  aforesaid,  grazier, 
the  surveyor  of  the  highways  of  the  said  parish  of  Watford, 
after  being  duly  summoned  to  appear  before  her  Majesty's 
justices  at  a  certain  special  sessions  for  highways,  to  wit,  a 
special  sessions  for  the  highways  situate  within  the  division 
of  Daventry,  the  same  being  the  division  within  which  the 
highways  for  the  said  parish  of  Watford  are  situate,  appeared 
in  conformity  with  such  summons  before  us,  Thomas  Reeve 
Thornton,  William  Watkins,  and  Richard  Howson  Lamb, 
Esquires,  three  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Northampton,  and  in  and  for  the  division 
of  Daventry  aforesaid,  on  the  4th  day  of  September  in  the 
year  of  our  Lord  1844,  at  Daventry,  in  the  said  county, 
within  the  division  aforesaid,  the  same  being  a  special 
sessions  for  the  highways  situate  within  the  said  division  of 
Daventry,  theretofore  duly  appointed  and  then  held  pur- 
suant to  the  provisions  of  the  statute  made  and  passed  in 
the  session  of  Parliament  holden  in  the  fifth  and  sixth 
years  of  the  reign  of  King  William  the  Fourth,  intituled. 
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An  Act  to  consolidate  and  amend  the  laws  relating  to        1847. 
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highways  in  that  part  of  Great  Britain  called  England."  ^[^^J^ 
And  the  said  George  Abbey  having  heard  the  matters  .  .  ,  f  *  . 
contained  in  the  said  information^  then  and  upon  the  Watforix 
hearing  of  the  said  summons  denied^  on  behalf  of  the  said 
inhabitants  of  the  said  parish  of  Watford,  the  duty  or  obli- 
gation of  repairing  the  said  highway  hereinbefore  and  in 
the  said  information  mentioned;  wherenpon  we  the  said 
justices  do>  in  pursuance  of  the  said  statute,  hereby  direct, 
that  a  bill  of  indictment  for  the  non-repair  of  the  said 
highway  be  preferred  by  the  said  Geoige  Henry  Arnold, 
Esq.,  against  the  inhabitants  of  the  said  parish  of  Watford, 
and  that  the  necessary  witnesses  in  support  thereof  be 
subpcenaed  at  the  next  general  quarter  sessions  of  the 
peace  to  be  holden  in  and  for  the  said  county  of  North- 
ampton.    Given,  &c.     Signed,  &c. 

Accordingly,  at  the  quarter  sessions  held  at  Northampton 
in  and  for  the  said  county  of  Northampton,  in  October, 
1844,  an  indictment  was  preferred  by  the  said  Geoige 
Henry  Arnold  against  the  above  named  defendants,  for 
suffering  a  certain  part  of  the  common  and  ancient  Queen's 
highway,  called  the  Old  Watting  Street  Road,  to  be  out  of 
repair,  and  which  part  was  described  in  the  indictment  as 
follows: — *<a  certain  part  of  the  said  common  and  ancient 
Queen's  highway  situate,  lying,  and  being  in  the  parish  of 
Watford,  in  the  county  of  Northampton,  commencing  at 
and  extending  from  the  northern  extremity  of  a  certain 
close  in  the  said  parish  of  Watford,  adjoining  the  said 
common  highway,  and  at  the  place  where  the  sidd  highway 
is  met  and  intersected  by  a  certain  cross-road  leading  from 
Daventry  in  the  said  county  to  Watford  aforesaid,  and  ending 
upon  the  northern  side  o^  and  at  a  distance  of  twenty- 
one  yards  in  a  northerly  direction  from,  a  certain  water- 
course, flowing  across  the  said  common  and  public  Queen's 
highway  in  the  said  parish  of  Watford,  and  containing  in 
length  780  yards,  and  in  breadth  eighteen  yards." 

Shortly  after  the  indictment  was  preferred,  the  prose- 
Q  Q  2 
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1847.       cutor,   Geoige  Henrj   Arnold^  died.     In  the  month  of 

Rkcina       December  following,  the  defendants  removed  the  indict- 

,  ,    ••       ^   ment  by  certiorari  into  this  Court-  and  the  record  was  sent 

Inhabitants  of  "^  ,  . 

Watford,     down  for  trial  at  Nisi  Prius  at  the  spring  assizes,  which 

were  holden  at  Northampton,  in  the  month  of  March,  1845, 

when  it  was  tried  as  a  special  jury  cause  before  Maule^  J., 

and  a  verdict  found  for  the  Crown.     On  an  application 

being  made  to  the  learned  Judge  for  his  order  or  certificate 

for  costs,  under  the  5  &  6  Wm.  4,  c  50,  s.  95,  he  expressed 

his  doubt  as  to  his  power  to  make  any  such  order,  and  the 

matter  was  adjourned  to  Chambers  after  the  Vacation,  when 

that  learned  Judge  made  the  following  order:— 

**  Northampton  Lent  Assizes,  1845. 

''  The  Queen  against  The  Inhabitants  of  Watford. 

**In  pursuance  of  the  statute  in  that  case  made  and 
provided,  I  order  and  direct  that  the  costs  of  the  within 
prosecution  be  paid,  when  taxed,  to  the  prosecutor,  Geoige 
Henry  Arnold,  Esq.,  or  his  attorney,  in  such  manner  as 
the  said  act  directs. 

(Signed)  «W.  H.MAULEU* 

Notice  of  taxation  was  given,  and  the  costs  were  taxed 
by  the  associate  at  148il  1«.  7dL,  the  defendants  protesting 
that  the  associate  had  no  power  to  tax  them.  The  costs  so 
allowed  included  the  costs  of  preparing  the  indictment  at 
the  quarter  sessions. 

The  following  objections  were  stated  to  the  Judge's 
order  :— 

L  That  there  was  no  jurisdiction  to  make  such  an  order, 
where  the  indictment  was  removed  by  the  defendant  by 
certiorari  into  the  Court  of  Queen's  Bench  and  tried  at 
Nisi  Prius, 

2.  That  the  order  directed  the  costs  to  be  paid  to  Geoige 
Henry  Arnold,  or  his  attorney,  and  that  George  Henry 
Arnold  was  dead  at  the  time  when  the  order  was  made. 
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3.  That  G.  H.  Arnold  died  before  the  principal  part  of 
the  costs  had  been  incurred. 

4.  That  it  did  not  expressly  appear  that  the  highway  in 
question  was  within  the  Daventry  division,  for  which  the 
justices  held  their  petty  sessions. 

5.  That  the  order  did  not  direct  by  whom  or  out  of 
what  fiind  the  costs  should  be  paid 

6.  That  the  amount  of  the  costs  should  be  ascertained 
and  specified  in  the  order. 

7.  That  this  being  a  special  statutable  order  by  a  Judge 
of  assize,  the  circumstances  necessary  to  give  the  Judge 
jurisdiction  to  make  it  should  have  appeared  on  the  face  of 
the  order. 


1847. 


Regina 

r. 

Inhabitants  of 

Watford. 


In  Trinity  Term,  1846, 

M.  D.  Hill  (with  whom  was  Macaulay)  shewed  cause. 
As  to  the  first  objection,  although  it  is  true  that  the  5  &  6 
Wm.  4,  c  50,  s.  95  (a),  under  which  this  order  is  made, 


(a)  The  following  are  the  ma- 
terial sections  of  the  act  5  &  6 
Wm.  4,  c.  60. 

Sect.  94.  "That  from  and  after 
the  commencement  of  this  act,  if 
any  highway  is  out  of  repair  or 
is  not  well  and  sufficiently  re- 
paired and  amended,  and  infor- 
•mation  thereof,  on  the  oath  of 
one  credible  witness,  is  given  to 
any  justice  of  the  peace,  it  shall 
and  may  be  lawful  for  such  jus- 
tice and  he  is  hereby  authorized 
and  required  to  issue  a  summons 
requiring  the  surveyor  of  the 
parish,  or  other  person  or  body 
politic  or  corporate  chargeable 
with  such  repairs,  to  appear  be- 
fore the  justices  at  some  special 
sessions  for  the  highways  in  the 
said  summons  mentioned,  to  be 
held  within  the  division  in  which 
the  said  highway  may  be  situate ; 


and  the  said  justices  shall  either 
appoint  some  competent  person 
to  view  the  same,  and  report 
thereon  to  the  justices  in  special 
sessions  assembled,  on  a  certain 
day  and  place  to  be  then  and 
there  fixed,  at  which  the  said  sur- 
veyor of  the  highways  or  other 
party  as  aforessud  shall  be  directed 
to  attend,  or  the  said  justices  shall 
fix  a  day  whereon  they  or  any  two 
of  them  shall  attend  to  view  the 
said  highway ;  and  if  to  the  jus- 
tices at  such  special  sessions,  on 
the  day  and  at  the  place  so  fixed 
as  aforesaid,  it  shall  appear,  either 
on  the  report  of  the  said  person 
so  appointed  by  them  to  view,  or 
on  the  view  of  such  justices,  that 
the  said  highway  is  not  in  a  state 
of  thorough  and  effectual  repair, 
they  the  said  justices  at  such  last 
mentioned  special  sessions  shall 
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does  not  apply  in  terms  to 
moved  by  certiorari  ;  yet  it 

convict  the  said  surveyor  or  other 
party  liable  to  the  repair  of  the 
aaid  highway  in  any  penalty  not 
exceeding  5/.*  and  shall  make  an 
order  on  the  said  surveyor,  or 
other  person  or  bodies  politic  or 
corporate  liable  to  repair  such 
highway,  by  which  order  they 
shall  limit  and  appoint  a  time  for 
the  repairing  of  the  same ;  and 
in  default  of  such  repairs  being 
effectually  made  within  the  time 
so  limited,  the  said  surveyor,  or 
such  other  person  or  body  politic 
or  corporate  as  aforesaid,  shall 
forfeit  and  pay  to  some  person  to 
be  named  and  appointed  in  a 
second  order  a  sum  of  money  to 
be  therein  stated,  and  which  shall 
be  equal  in  amount  to  the  sum 
which  the  said  justices  shaU,  on 
the  evidence  produced  before 
them,  judge  requisite  for  repair- 
ing such  highway,  which  money 
shall  be  recoverable  in  the  same 
manner  as  any  forfeiture  is  reco- 
verable under  this  act,  and  such 
money  when  recovered  shall  be 
applied  to  the  repair  of  such 
highway ;  and  in  case  more  par- 
ties than  one  are  bound  to  repair 
any  such  highway,  the  said  jus- 
tices shall  direct  in  their  said 
order  what  proportion  shall  be 
paid  by  each  of  the  said  parties : 
Provided  that  if  the  said  highway 
so  out  of  repair  is  a  part  of  the 
turnpike  road,  the  said  justices 
shall  summon  the  treasurer  or 
surveyor  or  other  officer  of  such 
turnpike  road,  and  the  order 
herein  directed  to  be  made  shall 
be  made  on  such  treasurer  or 


the  case  of  an  indictment  re- 
does in  spirit,  for  the  proviso 

surveyor  or  other  officer  as  afore- 
said, and  the  money  therein 
stated  shall  be  recoverable  as 
aforesaid :  Provided  nevertheless, 
that  the  said  justices  shall  not 
have  power  to  make  such  order 
as  aforesaid  in  any  case  where 
the  duty  or  obligation  of  repair- 
ing the  said  highway  comes  in 
question." 

Sect.  95.  "That  if  on  the 
hearing  of  any  such  summons 
respecting  the  repair  of  any 
highway  the  duty  or  obligation 
of  such  repairs  is  denied  by  the 
surveyor  on  behalf  of  the  inha- 
bitants of  the  parish,  or  by  any 
other  party  charged  therewith, 
it  shall  then  be  lawful  for  such 
justices  and  they  are  hereby  re- 
quired to  direct  a  bill  of  indict- 
ment to  be  preferred,  and  the 
necessary  witnesses  in  support 
thereof  to  be  subpoenaed  at  the 
next  assizes  to  be  holden  in  and 
for  the  said  county,  or  at  the  next 
general  quarter  sessions  of  the 
peace  for  the  county,  riding, 
division,  or  place  wherein  such 
highway  shall  be,  againat  the 
inhabitants  of  the  parish  or  the 
party  to  be  named  in  such  order 
for  suffering  and  permitting  the 
said  highway  to  be  out  of  repair; 
and  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of 
assize  before  whom  the  said  in- 
dictment is  tried,  or  by  the  jus- 
tices at  such  quarter  sessions,  to 
be  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  this  act 
in  the  parish  in  which  such  high- 
way shall  be  situate:   Prorided 
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expressly  contemplates  the  removal  by  certiorari  of  the       1847. 
indictmcDt  into  this  Court     Here  the  defendants  them-    *^2JJI7^ 
selves  have  removed  the  indictment;  and  the  Leirislatnre^   ,  .    ?• 

,  iDhabiUBtsof 

m  givii^  them  the  power  to  do  so,  must  have  intended  Watfoad. 
that  the  indictment  should  be  removable^  vrith  all  its  legal 
consequences.  It  vrill  be  Mgued,  however,  that  the  indict- 
ment was  not  tried  before  a  Judge  sitting  as  a  Judge  of 
assize,  but  by  virtue  of  his  commission  of  Nisi  Prius.  This 
objecticm  is  over-refined,  for,  strictly  speaking,  a  Judge 
dtting  under  the  old  commission  of  assize  could  have  no 
authority  to  try  such  an  indictment.  The  legislature 
must,  therefore,  have  meant  by  the  words,  '<  Judge  of 
assize  before  whom  the  said  indictment  is  tried,"  not  the 
strict  technical  meaning  which  might  be  attached  to  them ; 
but  a  description  of  the  person ;  namely,  a  Judge,  before 
whom  asnzes  are  held.  {^fFiffhtnum,  J. — If,  in  point  of 
&ct,  there  is  no  person  who  could  try  it  as  "  Judge  of 
assize,"  it  must  be  taken  to  be  designatio  personas,  and  be 
understood  to  mean  one  who  is  ordinarily  described  by  that 
name.]  Regina  v.  Inhabitants  of  Paul  (a)  will,  perhaps,  be 
relied  on  in  support  of  this  objection,  and  the  marginal 
note  certainly  lays  it  down,  that  '^  a  Judge  who  tries  at 
Nisi  Prius  an  indictment  for  non-repair  of  a  highway, 
removed  by  certiorari,  has  no  power  under  that  section  to 
award  costs;"  but  it  appears  that  it  was  aigued  in  that  case 
that  the  Judge  had  no  discretion  in  the  matter  as  to  refusing 
an  order,  and  that  the  learned  Judge  said,  that  if  it  was 
discretionary  in  him  he  refused  the  order,  but  if  it  were 
not,  he  gave  the  parties  leave  to  move  the  Court  above. 
The  case  of  Regina  v.  Ldutbttants  of  ChaUicombe,  which  is 
reported  in  a  note  to  Regina  v.  Inhabitants  of  PauU  is 
another  authority  to  the  same  effect.     There  the  Judge's 

neverthelsM,   that    it   shall    be  meat  by  certiorari  or  otherwise, 

lawfol  for  the  party  against  whom  into  his  Majesty's  Court  of  King's 

such  indictment  shall  be  so  pre-  Bench." 

ferred  at  the  qnarter  sessions  as  ^  (a)  2  M.  &  Rob.  307. 
aforesaid  to  remove  such  indict- 
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1847.  refusal  to  make  an  order  may  be  taken  to  have  mainly 
j^l^^^  proceeded  on  the  fact,  that  there  had  not  been  any  sufficient 
I  \t»w'  f  ^®^^^*^^"  ^^  ^^^  public  to  constitute  it  a  highway;  and, 
Watford,  unless  it  were  one,  he  thought  he  had  not  sufficient  powen 
to  grant  an  order.  The  case  of  Regina  v.  Inhabitants  of 
Pewbridge  (a)  was  decided  under  a  different  section, 
which  gives  power  to  award  costs  to  "the  Court  before, 
whom  any  such  indictment  shall  be  preferred;"  but  its 
authority  by  analogy  is  strong,  and  there  the  Court  held, 
that  where  the  indictment  was  removed  by  certiorari  the 
Judge  at  Nisi  Prius  might  make  the  order.  As  to  the 
second  and  third  objections,  the  order  is  to  pay  to  the 
prosecutor  "or  his  attorney,"  and  the  attorney  who  con- 
ducted the  prosecution,  and  who  has  been  at  the  expense 
of  preferring  the  indictment,  is  alive,  and,  therefore,  the 
order  is  well  made  to  pay  the  money  to  him.  [Wigktmauy  J. 
— The  section  is  in  general  terms,  to  direct  the  costs  to 
be  paid,  whoever  has  incurred  them.]  As  to  the  fourth 
objection,  Regina  v.  The  Inhabitants  of  HickUng  (b)  will  be 
relied  on,  but  that  case  was  not  argued;  the  rule  being 
made  absolute,  no  cause  being  shewn.  Besides,  there  was 
another  objection  in  that  case,  which  perhaps  was  felt  to  be 
fatal.  This  objection  supposes  that  the  highway  may  be 
in  two  divisions,  or  in  a  different  one  from  that  for  which 
the  justices  held  their  sessions;  but  it  i^  submitted,  that  the 
Court  will  not  make  an  intendment  that  the  justices  acted 
out  of  their  jurisdiction.  As  to  the  fifth  and  sixth  objections^ 
the  order  directs  that  the  costs  shall  be  paid  "in  such 
manner  as  the  said  act  directs."  This  is  not  like  a  case  on 
demurrer.  These  orders  are  indorsed  on  the  back  of  the 
record.  As  to  the  seventh  and  last  objection,  it  is  founded 
on  Christie  v.  Unwin  (c).  There  it  was  held,  that  an  order 
made  by  the  Lord  Chancellor,  under  stat.  6  Geo.  4,  c  16, 
s.  18,  must  shew  on  the  face  of  it  whatever  is  necessary  to 

Aa)  3  Q.  B.  901  ;  S.  C.  3  G.  (c)  11  A.  &  E.  373;  S.  C.  3  P. 

&  D.  5.  &  D.  204. 

^  {b)  Siuce  reported,  7  Q.  B.  889. 
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give  jurisdiction.     But  there  it  was  necessary,  in  order        1847. 
to  give  the  Lord  Chancellor  jurisdiction,  that  application       r^^JJJT^ 
should  be  made  to  him  by  a  creditor  who  had  first  proved         .  «• 

.  .  Inhabittnts  of 

a  debt  sufficient  to  support  a  commission.    Here  the  autho-     Watfoed. 
rity  is  given  to  the  Judge,  qu&  Judge  of  assize, 

Hayes,  in  support  of  the  rule.  As  to  the  first  objection, 
RegtTUL  V.  Inhabitants  of  Paul  (a)  is  expressly  in  point,  and 
the  opinion  of  Mr.  Justice  Maule  is  distinctly  stated  to  be, 
both  in  that  case,  and  in  the  one,  reported  in  the  note,  of 
Regina  v.  ChalUcomhe,  that  a  Judge  sitting  at  Nisi  Prius  had  no 
authority  to  make  an  order  for  costs  under  the  95th  section. 
In  the  case  of  a  removal  by  certiorari  at  the  instance  of  the 
defendant,  he  is  bound  to  enter  into  a  recognizance  for 
costs  under  a  different  statute  {b\  Regina  v.  The  Inhabitants 
of  Pembridge  is  not  strictly  in  point ;  for  the  words  in 
the  section  there  under  consideration  were,  <*the  Court 
before  whom  the  indictment  should  be  preferred,"  and  all 
that  was  held  was,  that  ^'preferred"  might  mean  *^ tried"  in 
that  section.  As  to  the  second  and  third  objections,  the 
authority  both  of  the  prosecutor  and  his  attorney  were 
terminated  by  the  death  of  the  former.  As  to  the  fourth 
objection, •the  case  of  Regina  v.  The  Inhabitants  of  ERck- 
Ung  shews,  that  the  order  for  costs  will  be  inoperative, 
unless  it  appear  on  the  &ce  of  the  order  of  the  magistrates 
directing  the  indictment  to  be  preferred,  that  it  was  made 
at  a  ^'special  sessions  for  the  highways,"  <^held  within  the 
division  in  which  the  said  highway"  was  *' situate."  In  the 
present  case,  for  anything  on  the  face  of  the  order  of 
magistrates  to  the  contrary,  the  highway  may  have  been  in 
a  different  division  to  that  for  which  the  justices  were  acting. 
[Wightman,  J. — The  prima  facie  meaning  is,  that  it  is  in 
the  same  division.]  The  fifth  objection,  it  is  submitted,  is 
also  a  fatal  one.  The  95th  section,  which  gives  the  Judge 
power  to  make  such  orders,  expressly  says,  that  the  costs 

^(a)  2  M.  &  Rob.  307. 

^  (6)  5  &  6  Wm.  &  M.  c.  11,  8.  2. 
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1847.        *^  shall  be  directed  by  a  Judge  of  assize,"  &c.,  «<  to  be  paid 
^[^^^    out  of  the  rate  made  and  levied  in  purBaance  of  this  act  in 
^  the  parish  in  which  sach  highway  shall  be  situate."    Now 

Watford,  here  there  is  no  direction  in  the  Judge's  order  out  of  what 
fund  the  costs  are  to  be  paid.  Nor  is  there  anything  said 
as  to  by  whom  the  costs  are  to  be  paid,  except  the  words 
'^in  such  manner  as  the  said  act  directs^''  but  there  is  a 
subsequent  section,  sect  98,  which  gives  power  to  the 
Court  before  whom  the  indictment  is  tried  (a),  in  certain 
cases,  to  award  costs  to  be  paid  by  the  person  so  indicted. 
[  ffiffhiman,  J. — ^That  is  only  where  the  defence  is  '*  frivolous 
or  vexatious."  It  would  be  presuming  against  the  order  to 
presume  that  it  was  made  under  that  section.]  As  to  the 
sixth  objection,  the  case  of  Regina  v.  Clark  (b)  is  in  point 
There  the  marginal  note  is,  ''  Where  justices  have  directed 
an  indictment  agdnst  a  parish  under  stat  5  &  6  Wm.  4, 
c.  50,  s.  95,  for  non-repair  of  a  highway,  and  the  Judge  of 
assize  directs  payment  of  the  costs  out  of  the  parish  high- 
way rate,  he  must  ascertain  the  amount  of  costs,  and  order 
payment  of  the  sum  so  ascertained."  The  statute  does  not 
direct  who  is  to  tax  the  costs,  nor  is  there  any  proper  oflScer 
for  that  purpose.  The  Judge,  therefore,  is  bound  to  ascer- 
tain the  amount  when  he  makes  his  order.  SdbooodY. 
Mount  (c),  and  Regina  v.  Long  (cf),  are  analogous  cases  to 
the  same  effect  As  to  the  seventh  and  last  objection,  it  is 
sulMnitted  that  Christie  v.  Unwin  (e)  is  expressly  in  point 
There  the  Lord  Chancellor  was  held  not  to  have  authority 
under  a  statute  to  make  an  order,  unless  the  fiicts  were 
stated  in  the  order  by  which  he  obtained  his  jurisdiction. 
So  here,  by  a  parity  of  reasoning,  it  would  seem  those  fiicts 
should  be  stated  which  give  the  Judge  the  right  to  make 
the  order. 

Cur.  adv.  mdL 

/(a)  See  Regina  v.  Inhabitants  &  D.  358. 

o/Pembridge,  3  Q.  B.  901.  ^d)  1  Q.  B.  740;  S.  C.  1  G. 

y^(b)  5  Q.  B.  887;  S.  C.  1  D.  8c  D.  367. 

&  M.  687.  /(e)  11  A.  &  E.  373 ;  S.  C.  3  P. 

^(c)  1  Q.  B.  726;   S.  C.  1  G.  &  D.  204. 
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Afterwards,  in  Hilary  Vacation,  1847,  1847. 

WiGHTMAN,  J.,  delivered  judgment — This  was  an  appli*       r^^^JT^ 
cation  to  set  aside  an  order  of  a  learned  Judge  for  the   ,      ^' 

Inhabitants  of 

payment  of  costs  of  a  prosecution,  under  the  5  &  6  Wm.  4,  Watford. 
a  50.  The  prosecution  had  been  directed  by  two  justices 
under  the  94th  and  95th  sections  of  that  act,  and  the  in- 
dictment was  removed  into  this  Court  by  certiorari.  The 
indictment  came  on  to  be  tried  at  the  Northampton  assizes 
in  March,  1845,  when  the  verdict  was  for  the  Crown.  An 
application  for  the  costs  of  the  prosecution  was  made  to  the 
Judge  at  the  time,  who,  however,  declined  to  make  it.  In 
the  August  following,  however,  he  made  an  order  in  the 
following  terms : — "  In  pursuance  of  the  statute  in  that  case 
made  and  provided,  I  order  and  direct  that  the  costs  of  the 
within  prosecution  be  paid,  when  taxed,  to  the  prosecutor, 
Geo.  H.  Arnold,  Esq.,  or  his  attorney,  in  such  manner  as 
the  said  act  directs.  W.  H.  Maulb."  On  the  17th  of 
January,  1846,  the  costs  of  the  prosecution  were  taxed. 

On  the  argument,  several  objections  were  taken  to  the 
order,  and  the  case  stood  over  on  account  of  doubts  which 
I  entertained  on  some  points.  On  consideration,  I  do  not 
think  that  there  is  much  weight  in  any  of  the  objections 
except  the  fifth  and  sixth ;  which  impeach  the  order,  because 
it  does  not  state  or  denote  out  of  what  funds  the  costs  were 
to  be  paid,  and  because  it  does  not  specify  the  amount  It 
is,  however,  unnecessary  to  advert  to  the  former  objections 
in  detail,  because  I  am  of  opinion  that  the  fifth  objection  is 
&tal. 

By  the  94th  and  95th  sections,  after  providing  for  the 
mode  of  proceeding  upon  an  indictment  for  non-repair, 
when  directed  by  justices  upon  a  denial  of  the  obligation  to 
repair,  it  is  enacted,  ^'that  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of  assize  before  whom  the 
said  indictment  is  tried,  or  by  the  justices  at  such  quarter 
sessions,  to  be  paid  out  of  the  rate  made  and  levied  in 
pursuance  of  this  act,  in  the  parish  in  which  such  highway 
shall  be  situate." 
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Rrgina 

o. 

Inhabiumts  of 

Watford. 


The  power  being  statutable,  it  should  be  exercised  for- 
mally. By  the  act,  the  Judge  shall  direct  the  costs  to  be 
paid  out  of  the  rate  made  and  levied  in  pursuance  of  the 
act  in  the  parish  in  which  the  highway  is  situated.  Then, 
in  the  order  in  question,  no  reference  is  made  to  any  funds 
out  of  which  the  costs  shall  be  paid,  though  the  act  requires 
this  to  be  paid  out  of  a  particular  fund.  This  was,  I  think, 
a  fatal  defect,  that  is  not  remedied  by  the  introduction  of 
the  words  *^  in  such  manner  as  the  act  directs."  The  rule, 
therefore,  without  adverting  to  the  remaining  points,  will 
be  absolute  to  set  aside  the  order. 

Rule  absolute  (a). 


(a)  An  application  was  Bubse- 
quen tly  made  to  Mr.  J  ustice  Mauie 
to  grant  a  new  order,  on  the 
ground    that   the  former  order 


being  set  ande,  it  was  as  if  no 
order  at  all  had  been  made.  His 
Lordship,  after  taking  time  to 
consider,  refused  the  application. 


Smitu  v.  Sparrow,  Executor,  &c. 

A  RULE  had  been  obtained  in  Michaelmas  Term  last, 
calling  upon  the  plaintiiF  to  shew  cause  why  the  award 
made  between  the  parties  in  the  above  cause  should  not  be 
set  aside  on  several  grounds,  of  which  the  second  and  fourth 
alone  became  material  The  second  was  for  examining  a 
party  to  the  cause,  the  plaintiff,  without  any  authority. 
And  the  fourth  for  breach  of  faith  and  misconduct  on  the 
part  of  the  plaintiff  and  his  attorney  in  tendering,  and 
requiring,  and  causing  the  plaintiff  to  be  examined  as  a 
witness. 


Where  the 
cUase  in  an 
order  of 
reference, 
empowering 
the  arbi- 
trator to  exa- 
mine the 
parties  to  the 
action,  had 
by  agreement 
been  struck 
ont,  it  ap. 
pearinff  that 
the  defendant 
would  not 
otherwise 
have  con- 
sented to  the 

reference,  and  at  the  meeting  before  the  arbitrator,  the  plaintiff  notwithstanding  tendered 
himself  as  a  witness  in  his  own  behalf,  and  was  received  by  the  arbitrator  (who  thought  he  had 
a  |>ower  independent  of  any  such  clause) :  ffdd,  that  such  a  proceeding  on  the  part  of  the 
plaintiff  was  a  breach  of  ffood  faith,  and  that  the  awaid  must  therefore  be  set  aside. 

Hdd  also,  that  the  defendant  had  not  waived  the  objection  by  cross-examining  the  plaintiff 
^der  protest,  and  offering  evidence  in  support  of  his  defence. 

Quare,  Wm  arbitrator  has  any  power,  independent  of  a  clause  in  the  order  of  reference  to 
that  effect,  to  examine  the  parties  to  the  action? 
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It  appeared  upon  the  affidavits  that   ^*  all  matters  in        1847. 

difference  between  the  parties  in  this  cause"*  were  referred        smith 

by  order  of  a  learned  Judxre,  dated  the  25th  of  May,  1846.  v. 

,  .        .  ,  n    ^  .  ^     ^    .  n  ■  Sparrow. 

to  arbitration,  the  costs  of  the  action,  and  of  the  reference 

and  award,  to  abide  the  event  of  the  award.  That  before 
the  order  was  made,  the  defendant  objected  to  any  clause 
being  inserted  giving  the  arbitrator  power  to  examine  the 
parties  to  the  cause,  and  that  the  same  was  accordingly 
struck  out,  and  the  order  drawn  up  vnthout  any  such  power 
being  given  to  the  arbitrator.  That  notwithstanding,  the 
plaintiff  tendered  himself,  and  was  received  as  a  witness 
in  support  of  his  own  case,  before  the  arbitrator.  The 
defendant  objected  to  his  evidence  being  received,  but  the 
arbitrator  conceiving  that  as  the  order  of  reference  did  not 
prohibit  him  from  examining  the  parties,  he  had  a  dis- 
cretionary power  to  do  so,  disallowed  the  objection.  The 
defendant  did  not  withdraw  from  the  reference ;  but,  under 
protest,  proceeded  to  cross-examine  the  plaintiff,  and  to  call 
vntnesses  in  support  of  his  own  case.  The  affidavits  in 
support  of  the  rule  stated  that  the  defendant  would  not 
have  consented  to  the  reference,  if  it  had  been  made  a 
part  of  the  order  tliat  the  parties  might  be  examined,  and 
alleged  that  there  was  an  express  agreement  and  under- 
standing between  the  parties,  that  their  testimony  should 
not  be  received.  This,  however,  was  denied  by  the 
affidavits  filed  in  opposition  to  the  rule.  The  arbitrator 
made  his  award  in  &vour  of  the  plaintiff. 

WorUedge  (with  whom  was  Peacock)  now  shewed  cause. 
As  to  the  second  point,  it  is  submitted  that  an  arbitrator 
has  power  to  examine  the  parties,  if  he  think  fit,  without 
any  express  authority  given  by  the  order  of  reference.  At 
any  rate,  the  objection  only  amounts  to  this,  that  he  has 
received  some  evidence  which  he  ought  not  to  have 
received;  and  this  is  no  ground  for  setting  aside  the  award. 
In  Symes  v.  GoodfeUaw  (a)  it  was  held,  that  the  arbitrator's 

/(a)  2  Bing.  N.  C.  532;  S.  C.  2  Scott,  769;  4  Dowl.  642. 


V, 

Sparrow. 
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1847.  decision  on  the  admissibility  of  evidence  was  final,  and  that 
Smith  ^®  Court  would  not  interfere  with  it  on  the  ground  that  it 
was  contrary  to  law.  In  Hogget  v.  Baker  (a),  on  a  reference 
of  a  cause  and  all  matters  in  difference  to  arbitration,  the 
plaintiff  tendered  in  evidence  his  books,  containing  entries 
made  by  himself  and  others  on  his  dictation,  which  being 
objected  to  as  inadmissible,  the  arbitrator  stated  that  the 
same  strictness  was  not  required  as  on  a  trial  at  nisi  prius, 
and  that,  although  the  books  were  not  strictly  admissible, 
he  had  authority  to  receive  them,  and  he  accordingly  did 
so;  but  it  did  not  appear  that  he  had  acted  upon  them; 
and  it  was  held  that  this  did  not  amount  to  misconduct  in 
the  arbitrator,  so  as  to  authorize  the  Court  to  set  aside  the 
award.  PoUock,  C.  B.,  there  says,  ^^  the  general  rule  is, 
that  if  an  arbitrator  makes  a  mistake  which  is  not  apparent 
on  the  face  of  his  award,  the  party  injured  has  no  redress; 
and  there  is  no  difference  between  a  mistake  in  the  law  of 
evidence  and  in  other  matters.  If  no  corruption  be  shewn, 
the  Court  ought  not  to  interfere.  Besides,  it  does  not 
appear  that  the  arbitrator  founded  his  award  upon  the 
entries  in  these  books;  he  may  have  examined  them 
merely  for  the  sake  of  informing  his  conscience,  without 
any  intention  of  acting  upon  them."  There  is  nothing  in 
the  present  case  to  shew  that  the  arbitrator  acted  <hi  the 
plaintiff's  evidence'.  Besides,  here  the  defendant  has 
waived  the  objection,  by  cross-examining  the  plaintiff,  and 
calling  witnesses,  and  taking  the  chance  of  the  award  beiog 


in  his  favour.     In  Segina  v.  Clarke  (i),  on  application  at  i 

petty  sessions  by  guardians  of  a  union,  for  an  order  of  •> 
maintenance,  under  stat  2  &  3  Vict  c.  85,  s.  1,  the  par^ 
charged  attending,  but  not  being  ready  to  proceed,  the 
case  was  postponed,  by  consent,  the  defendant  agreeing  to 
admit  that  notice  of  application  had  been  served.  The 
admission  was  made,  and  the  guardians  proved  by  a  witness 

/(a)  14  M.  &  W.  9 ;  S.  C.  ante,  vol.  2,  p.  856. 
/(&)  6  Q.  B.  349. 
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that  the  notice  was  signed  by  the  proper  parties.  At  the  18^7 
adjourned  petty  sessions,  the  defendant  being  still  unpre- 
pared, demanded  (under  sect  3)  that  the  case  should  be 
beard  at  the  quarter  sessions,  and  ofiered  recognizances. 
The  justices  refused  to  take  them,  alleging  that  the  case 
had  already  been  entered  upon  at  the  last  petty  sessions. 
The  hearing  proceeded,  and  the  defendant,  by  his  attorney, 
cross-examined  the  witnesses,  and  addressed  the  justices  in 
his  defence.  An  order  of  maintenance  was  g^nted,  and 
on  motion  for  t^  certiorari  it  was  held,  that  assuming  the 
justices  to  have  been  wrong  in  refusing  to  take  the  recog- 
nizances, the  party  charged  had  wdved  the  objection  by 
making  his  defence;  and  the  Court  declined  to  grant 'the 
writ     In  Allen  v.  Francis  (a)  in  this  Court,  on  motion  to 

(a)  Allbn  v.  Francis. 
(Easter  Term,  1845.    Bail  Court.) 

SOVILL  moved  for  a  role  callinf^  on  the  plaintiff  to  shew  cause  ip^^  Court 
why  the  award  made  between  the  parties  in  the  above  cause  should  refused  to  set 
not  be  set  aside,  on  the  ground  that  the  arbitrator  had  received  "wdean  award 
evidence  not  upon  oath.    It  appeared  upon  the  affidavit  in  support  of  ^^  thewit- 
the  moti(Jii,  thar  iife'^rder  of  reference  required  the  witnesses  to  be   nesses  bad 
sworn  before  a  Judge.    At^  the  meeting  before  the  arbitrator,  the  **^*^^''®*^ 
plun^ff"  tendered  ^is  own  attorney  as  a  witness,  whereupon  the  g^om;  ituh 
defendant's  attorney  objected  that  as  Jie  had  not  been  sworn  before  pearing  that 
a  Judge,  and  the  arbitrator  had  no  power  to  administer  an  oath,  his  flfl^^f^ 
^iin^SSH^e  could  noTbe  received.    The  arbitrator,  who  was  a  layman,  called  wit- 
was,  however,  of  opinion,  that  he  might  receive  the  evidence  of  the  nessef  in  sap- 
witness  without  his  being  sworn,  and  accordingly  did  so.     The  J^fexaminecT* 
^feridant  then  called  witnesses  in  answer,  who  were  also  examined  them  also  not 
without  being:  sjKprn ;  and  upon  the  evidence  so  received,  the  arbi-  "P®"  <***"• 
^traibr  made  his  award,  which  it  was  now  sought  to  set  aside. 
IfVighimanj  J. — ^It  seems  to  me,  that  here  the  defendant  has  waived 
the  objection.    He  chooses  to  go  on  with  the  reference,  and  calls  . 

witnesses,  and  takes  the  chance  of  the  award  being  in  his  favour;  f  ^  '\ 
and  now,  because  it  happens  to  be  against  him,  he  seeks  to  set  it 
aside.]  It  is  sulmiiCted  that  he  had  no  other  course  to  pursue. 
XTnyXrnusi,  J. — He  might  have  jrefused  to  have  gone  on  with  the 
reference.]  If  it  is  to  be  construed  as  a  waiver,  it  could  only  be  hy 
assent,  and  here  that  is  negatived. 

WioHTMAN,  J.— This  might  possibly  have  been  a  valid  objection 
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Sparrow. 


1847.  set  aside  an  award  on  the  ground  that  the  witnesses  had 
"sunn  ^^^  examined  without  being  sworn,  it  appeared  that  the 
party  objecting  had  called  witnesses  in  support  of  his  case, 
and  examined  them  also,  not  upon  oath,  and  the  Court 
held  that  to  be  a  waiver,  and  refused  to  grant  the  motion. 

fFatsan  and  Naylor^  in  support  of  the  rule.  The  first 
question  is,  whether  thb  arbitrator  had  any  power  to 
examine  the  parties  to  the  action,  and  it  is  submitted  that 
be  had  not.  An  arbitrator  is  bound  by  the  some  rules 
of  evidence  which  govern  the  Courts  of  law ;  Attorney 
General  v.  Davison  (a).  This  was  a  reference  of  all  matters 
in  difference  between  the  parties  in  the  cause,  and  the  costs 
were  to  abide  the  legal  event.  It  is,  therefore,  clear  that 
the  parties  intended  this  case  to  be  conducted  according 
to  the  ordinary  forms  of  law.  To  what  end  would  the 
insertion  of  a  clause  giving  an  arbitrator  power  to  examine 
the  parties  to  the  suit,  serve  in  orders  of  reference,  if  an 
arbitrator  could  do  so  without.  [fVtffhtmany  J. — I  am  with 
you  on  this  point,  namely,  that  it  was  clearly  one  of  the 
terms  of  the  reference  that  the  plaintiff  should  not  be 
examined:  but  has  there  been  no  waiver,  by  the  defendant 
cross-examining  him,  and  continuing  to  attend  before  the 
arbitrator,  and  calling  witnesses?]  It  is  submitted  that 
there  has  not  The  reason  that  at  a  trial  at  nisi  prius,  the 
party  objecting  to  the  reception  of  particular  evidence  is 
not  bound  to  withdraw  from  the  trial,  is  that  the  verdict 
would  go  against  him,  and  that  he  would  have  the  chance 
only  of  setting  aside  the  trial ;  and  that  reason  equally 
applies  to  a  trial  of  a  cause  before  an  arbitrator.  It  is  said, 
however,  that  the  competency  or  not  of  the  plaintiff  as  a 


to  the  awRrd ;  but  as  the  defendant  has  chosen  to  go  on  with  his  caae^ 
-.and  to  call  witnesses,  who  also  were  examined  withont  being  sworn, 
I  think  he  must  be  taken  to  havfe  waived  tlie  objection. 

Rale  refused. 
(a)  M'Clel.  &  Younge,  160. 
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witness  is  a  question  of  law,  and  that  the  parties  have  con-        1847. 

stituted  the  arbitrator  as  the  Judge  both  of  law  and  fact,     """^^^^^ 

and  that  the  Court  will  not  therefore  review  his  decision.      ^    "• 
_  ,  Sparrow. 

But  that  IS  only  so  if  the  arbitrator  means  to  decide  what 

is  the  law.  The  case  of  Vaunff  v.  Walter  (a)  shews,  that 
where  an  arbitrator  under  a  general  reference,  meaning  to 
decide  according  to  law,  mistakes,  the  Court  will  set  that 
right;  although,  if  the  parties  choose  to  refer  matters  of 
law,  meaning  to  have  the  judgment  of  the  arbitrator  upon 
them,  instead  of  that  of  the  Court,  the  award,  though  not 
agreeable  to  law,  cannot  be  impeached.  The  rule  is 
laid  down  in  Watson  on  Awardsy  p.  287>  3rd  ed.  "  The 
Court  will  not  enter  into  the  correctness  of  the  arbi- 
trator's law,  upon  the  mere  suggestion  of  mistake,  although 
verified  by  affidavits ;  the  objection  must  appear  upon  the 
face  of  the  awards  or  in  some  authentic  document,  to  induce 
the  Courts  to  enter  into  the  principles  of  law  upon 
which  the  award  is  founded."  In  The  Attorney  General  v. 
Davison  {b\  HuUock,  B.,  in  delivering  judgment,  says,  "  I 
never  understood  that  arbitrators  were  at  liberty  to  deviate 
from  those  rules  which  govern  the  superior  Courts.  It  is 
tme,  that  at  nisi  prius,  on  orders  of  reference,  and  where, 
generally  speaking,  all  matters  in  dispute  are  referred,  the 
arbitrator  is  usually  authorized  to  examine  the  parties,  or 
either  of  them,  if  he  thinks  proper,  but  this  depends  on 
the  previous  agreement  of  the  parties,  who  by  consent 
introduce  it  into  the  order  of  reference."  [^Wiffhtman,  J. 
— Is  it  not  settled  that  the  arbitrator  is  the  sole  Judge^ 
whether  a  witness  is  competent  or  not  ?]  Yes>  but  here  he 
decides  whether  he  has  authority  to  examine  the  witness^ 
admitting  him  to  be  an  incompetent  witness.  The  case  of 
Hayward  v.  PhUUps  (c)  shews  that  where  a  defective  award 
is  made,  the  Court  will  require  very  strong  circumstances 
to  be  proved  to  establish  a  waiver.     They  referred  also  to 

(a)  9  Vc8.  364.  Ac)  6  A.  &  E.  119;  S.  C.  1  N. 

[fi)  M'Clel.  &  Younge,  171.  &  P.  2S8. 
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Lhyd  V.  Archbawk  (a\  as  establishing  bj  implication  on  a 
converae  state  of  facts  tbe  conyerae  of  the  proposition  there 
laid  down. 

Cur.  adv.  vtdL 

WiGHTMAN,  J.,  afterwards  delivered  judgment. — This 
was  an  application  to  set  aside  an  award  upon  several 
points,  but  ultimately  the  second  and  fourth  raised  the  only 
questions  which  appeared  to  me  to  require  consideration. 

The  first  of  these  questions  was,  whether  the  arbitrator 
ought  to  have  received  the  evidence  of  the  plaintiff  in 
support  of  his  own  case,  and  whether  the  award  ought  to 
be  set  aside  on  that  ground. 

I  have  been  unable  to  find  any  case  in  which  there  has 
been  an  express  decision  as  to  the  power  of  an  arbitrator  to 
allow  a  party  to  the  suit  to  give  evidence  as  a  witness  in 
support  of  his  own  case,  if  objected  to  by  the  other  side, 
when  express  power  has  been  given  by  the  submission  to 
examine  the  parties. 

In  Wame  v.  BryanJt  (£),  where  an  order  of  reference  did 
give  power  to  the  arbitrator  to  examine  the  parties  if  he 
thought  fit,  the  Court  held  that  he  might,  under  an  order 
so  framed,  examine  a  party  to  the  suit  even  in  support  of 
his  own  case ;  leaving  it  doubtful,  however,  whether,  without 
such  express  authority,  the  arbitrator  would  be  at  liberty 
to  examine  a  party  in  support  of  his  own  case.  Upon 
principle  such  a  course  would  seem  objectionable,  and  an 
excess  of  the  authority  of  the  arbitrator,  especially  in  cases 
like  the  present,  where  the  defendant  is  an  executor,  and 
not  likely  to  be  personally  cognizant  of  the  transacdon. 

But  I  do  not  find  myself  called  upon  to  decide  this 
question,  for,  under  the  special  circumstances  of  the  case, 
I  think  it  clear  that  the  plaintiff  ought  not  to  have  tendered 
his  own  evidence,  nor  ought  the  arbitrator  to  have  received  it 
Before  the  order  of  reference  was  made,  the  defendant 
expressly  refused  to  allow  the  plaintiff  to  be  examined,  and 

/  (n^  2  Taunt.  324.  /(*)  3  B.  &  C.  590. 
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the  usual  clause  authorizing  the  arbitrator  to  examine  the        1^47* 

parties  was,  for  that  reason,  by  mutual  consent  struck  out,  Siirni 

It  is  clear  to  me  from  the  affidavits,  that  the  defendant      _    *• 

^  SpAMoir. 

would  not  have  referred  the  case  if  the  plaintiff  was  to  have 
been  examined ;  and,  after  the  clause  giving  authority  had  . 
been  by  consent  struck  out,  he  might  reasonably  conclude 
that  he  would  not  be  examined;  and  the  examining  the 
plaintiff  as  a  witness  for  himself  afterwards,  is  so  much  in 
fiBud  of  the  defendant,  that  the  award  made  in  the  plaintiff's 
favour  upon  his  own  evidence  ought  not  to  be  allowed  to 
stand,  unless  the  defendant  has,  by  his  conduct  upon  the 
arbitrafionTwaived  theobjectjon,  and  disabled  himself  fipom 
"fitihgtt'; "wfiichis  tfie  remaining  point  for  consideration,^ 
^  The^  defendant,  after  objecting  to  the  reception  of  the 
evidence  of  the  plaintiff  himself,  nevertheless  proceeded  to 
cross-examine  him  as  to  a  set-off  which  the  defendant 
sought  to  establish,  and  without  retiring;  from  the  reference, 
called  other  wijnesses  in  support  of  his  qase.  All  this  was 
done  under  protest,  but  it  was  contended  that  the  pro- 
ceei^g'  at  all,  alSTthe  admission  of  the  evidence  objected 
to,  was  a  waiver  of  the  objection. 

In  the  absence  of  any  authority  shewing  that  such  an 
objection,  which  is  not  of  irregularity  merely,  is  waived  by 
continuing  to  attend  the  reference,  I  certainly  do  not  feel 
disposed  to  think  it  is.  The  continuing  to  attend  was 
under  protest,  and  nothing  was  done  by  the  defendant  from 
which  an  acquiescence  in  the  previous  proceeding  could  be 
inferred. 

Irregularity  in  the  conduct  of  the  arbitration,  as  by 
omitting  to  give  proper  notices  or  the  like,  may  un- 
doubtedly be  waived  by  continuing  to  attend  after  notice 
of  the  irregularity,  as  appearing  at  nisi  prius  after  an  irre- 
gular notice  of  trial,  may  be  a  waiver  of  the  irregularity; 
but  a  party  who  takes  an  unsuccessful  objection  to  the 
admission  of  evidence  at  nisi  prius  does  not  waive  his  right 
to  a  new  trial,  because  he  cross-examines  the  witness 
objected  to,  or  subsequently  calls  witnesses  of  his  own. 

R  R  2 
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1847.  In  the  case  which  was  ciied  that  occurred  before  mc,  in 

which  an  arbitrator  examined  the  witnesses  for  the  plaintiff 
without  being  sworn  (a),  I  was  of  opinion  that  the  de- 
fendant could  not  object  to  the  awards  because  he  had  not 
only  gone  on  with  the  reference,  but  had  examined  his 
own  witnesses^witEout  oadi,  which^appeared  to  me  to  be 

I fill    I         '~  I     '     .    .         - iirr  ifM  ■    !■ 

not  merely  a  waiver  of  the  objection,  but  an  acquiescence 
TnTE^cbiirseT pursued;  and,  if  tCe^elen Jaiit  in  tEe  present 
case  had  tendered  himself  for  examination,  I  should  have 
thought  that  he  had  disqualified  himself  firom  taking  any 
objection  to  the  examination  of  the  plaintiff. 

Upon  the  whole,  then,  it  appears  to  me,  that  the  exami* 
nation  of  the  plaintiff  under  the  circumstances  stated  in 
the  affidavits,  was  a  sufficient  objection  upon  which  the 
award  might  be  set  aside,  and  that  such  objection  was  not 
waived  by  the  defendant  going  on  with  the  arbitration. 
The  rule,  therefore,  will  be  absolute. 

Rule  absolute. 

(a)  See  Allen  v.  Francis,  ante,  p.  607,  note  (a). 

Alcock  and  Others  v.  Sutoliffe. 

A  wamuit  of  I  HIS  was  a  rule,  calling  upon  the  plaintiffs  to  shew 

the  25th  of  cause  why  the  judgment  entered  up  on  a  warrant  of  attorney, 

ouSorited*  ^^®  execution   thereon,  and  all  subsequent  proceedings, 

certain  attor-  should  uot  be  sct  aside  for  ifreirularity,  with  costs. 

neys  to  appear  "  •' 

as" of  Eaker  It  appeared,  that  on  the  25th  of  May,  1842,  the  defend- 
TrinUy^CTm'  ^"^  had  executed  a  warrant  of  attorney,  directed  to  certain 

now  next,  or 
any  other 

subsequent  Term,**  **  and  then  and  there'*  to  receive  a  declaration  at  the  suit  of,  &c.,  "  and 
thereupon  to  confess  the  swd  action  or  to  suffer  judgment  by  nil  dicit  or  otherwise,**  &c.  On 
the  27th  of  November,  1846,  a  Judge's  order  was  obtained  for  leave  to  sign  judgment,  and 
judgment  was  aocordinffi y  signed  on  the  following  day :  Hdd,  that  the  judgment  was  regulsrly 
signed  in  pursuance  of  tlie  authority  by  warrant  of  attorney;  notwithstanding  the  Reg.  Gen., 
Hil.  Term,  4  Wm.  4,  Pt  11.  r.  3,  requiring  all  judgments  to  be  ** entered  up  of  record  of  the 
day  and  month,  whether  in  Term  or  Vacation,  when  signed." 

On  the  Ut  of  December,  the  defendant's  goods  were  seised  and  sold  under  a  fieri  facias 
issued  on  that  judgment.  On  the  8th  of  December,  a  fiat  issued  against  the  defendant;  on  the 
1 1th,  an  official  assignee  was  appointed,  and  on  the  4th  of  January,  a  creditor^  assignee.  On 
the  Uth  of  January,  the  first  day  of  Hilary  Term,  a  rule  was  movod  for  to  set  aside  the  jadlg- 
ment  and  execution :  Held^  that  at  most  it  was  only  an  irregularity  that  was  complained  of, 
and  that  the  application  was  made  too  late. 
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attornies  therein  named,  authoriziDg  them  to  appear  for  him 
in  any  one  of  the  superior  Courts  at  Westminster,  ^^  as  of 
Easter  Term  last  past  (a),  Trinity  Term  now  next,  or  any 
other  subsequent  Term,  or  in  the  Court  of  Common  Pleas 
at  Lancaster  of  the  last,  the  next,  or  any  other  suhsequent 
assizes  to  be  held  for  the  said  county  palatine  of  Lancaster, 
or  any  portion  thereof,  and  then  and  there  to  receive  a 
declaration  for  me  in  an  action  of  debt  for  9,820/.,  or  any 
less  sum,  at  the  suit  of  John  Birkbeck,  William  Nicolson 
Alcock,  Henry  Alcock,  Thomas  Birkbeck,  William  Robin- 
son, and  Rachael  Birkbeck,  of  Burnley  aforesaid  and  other 
places,  bankers  and  co-partners,  or  at  the  suit  of  any  of 
them,  or  the  survivor  or  survivors  of  them  or  any  of  them, 
or  the  executors  or  administrators  of  such  survivor,  and 
thereupon  to  confess  the  said  action,  or  else  to  suffer  judg* 
ment  by  nil  dicit  or  otherwise  to  pass  against  me  in  the 
same  action,  and  to  be  thereupon  entered  up  against  me  of 
record  in  the  said  Courts,  for  the  said  sum  of,"  &c. 

That  on  the  27th  of  November,  1846,  a  Judge's  order  to 
enter  up  judgment  was  obtained  by  the  plaintiffs,  and 
judgment  was  accordingly  signed  on  the  following  day. 
On  the  Ist  of  December,  a  levy  was  made  by  the  sheriff 
under  a  fieri  fiicias  issued  on  that  judgment,  and  a  bill  of 
sale  of  the  goods  seized  executed  to  the  plaintifls.  On  the 
3rd  of  December,  the  defendant  committed  an  act  of  bank* 
ruptcy,  and,  on  the  8th,  a  fiat  issued  against  him,  under 
which  an  official  assignee  was  appointed  on  the  11th,  and 
a  creditor's  assignee  on  the  4th  of  January  following.  On 
the  8th  of  January  the  assignees  made  an  afiidavit  for  the 
purpose  of  obtaining  the  present  rule ;  and  on  the  first  day 
of  Hilary  Term,  the  11th  of  January,  the  motion  for  the 
present  rule  was  made. 


1847. 

^->^ ' 

Alcock 
and  OUiers 

«. 

SUTCLIFFS. 


(a)  It  was  remarked  during 
the  argument,  that  the  warrant 
of  attorney  had  no  doubt  been 


drawn  up,  and  been  intended  to 
be  executed  at  an  earlier  period 
than  in  point  of  fact  it  was. 
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Martin  and  fVUIes  shewed  cause.  It  is  submitted,  first, 
that  the  judgment  is  correctly  signed.  And  secondly,  that 
eren  if  it  be  not,  it  is  only  au  irregularity,  and  the  present 
application  is  made  too  late  to  take  advantage  of  it.  The 
first  point  is,  whether  a  warrant  of  attorney  to  enter  an 
appearance  and  confess  a  judgment,  ^'as  of  Easter  Term 
last,  Trinity  Term  next,  or  any  other  subsequent  Term," 
will  authorize  an  appearance  and  judgment  in  the  Michael- 
mas Vacation  following.  By  the  common  law,  all  judgments 
signed  in  Vacation  before  essoign  day  of  one  Term,  were 
entered  as  of  the  preceding  Term.  This  resulted  firom  the 
judgments  being  then  collected  and  filed  of  record,  and 
haying  no  date  attached  to  them.  The  efiect  was  that,  in 
contemplation  of  law,  each  judgment  related  back  to  the  first 
day  of  the  Term  in  which  it  was  supposed  to  be  signed,  and 
from  that  day  was  a  charge  upon  the  party*s  lands;  2  Wms, 
Saund.  9,  b.  note  5.  As  this  was  found  to  lead  to  many  firauds 
upon  bon&  fide  purchasers,  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  ss.  14  and  15,  expressly  enacted,  that  the  officer  sign- 
ing the  judgment  should  '^set  down  the  day  of  the  month 
and  year  of  his  so  doing  upon  the  paper  book,  docket,  or 
record  which  he  shall  sign ;"  and  that  no  judgment  should 
extend  to  bind  the  lands  except  fi'om  the  day  on  which  it 
should  be  so  signed.  It  is  believed  that  the  same  rule  did 
not  apply  to  chattels,  which  were  bound,  at  common  law, 
from  the  date  of  the  writ  of  fieri  facias  only.  But  by  sect 
16,  of  the  same  statute,  the  law  in  that  respect  was  also 
altered,  and  the  goods  of  the  debtor  were  bound  only  fix)m 
the  date  of  the  delivery  of  the  writ  to  the  sheriff  for  exe- 
cution. By  the  Reg.  Gen.,  Hil.  Term,  4  Wm.  4,  r.  3, 
which  has  the  force  of  a  statute  (a),  ^^all  judgments,  whether 
interlocutory  or  final,  shall  be  entered  of  record  of  the  day 
of  the  month  and  year,  whether  in  Term  or  Vacation,  when 
signed,  and  shall  not  have  relation  to  any  other  day.     Pro- 


(fl)  Siee  3  «f  4  Wm.  4,  c.  42,  6.  J. 
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vided,  that  it  shall  be  competent  for  the  Court  or  a  Judge 
to  order  a  judgment  to  be  entered  nunc  pro  tunc."  Such 
being  the  state  of  the  law  and  practice  upon  this  subject, 
the  question  is,  whether  a  judgment  can  be  signed  in  Vacar 
tion  at  ally  upon  an  authority  in  the  form  of  the  present 
warrant  of  attorney;  and  it  is  submitted  that  it  can.  The 
true  meaning  of  such  an  instrument  as  the  present  is,  to 
give  power  to  sign  a  judgment  in  the  Vacation  as  of  the 
preceding  Term.  Had  it  been  intended  to  confine  the 
power  to  sign  judgment  in  Term,  the  warrant  would  have 
used  the  word  "in"  instead  of  "ol**  If  the  intention  of 
the  warrant  then  be,  to  authorize  judgment  to  be  signed 
in  Vacation  "as  oP  the  preceding  Term,  and  if  a  judg- 
ment signed  in  Vacation  is  always  enrolled  "as  oP  the 
preceding  Term,  is  there  anything  in  Reg.  Gen.  Hil.  Term, 
4  Wm.  4,  Pt.  IL  r.  3,  to  prevent  its  being  done  ?  It  is  sub- 
mitted there  is  not :  as  the  judgment  will  still  be  "entered 
of  record  of  the  day  of  the  month  and  year,"  '^  when  signed," 
although  the  heading  of  the  rolls  will  be  "as  yet  oP  the 
preceding  Term;  Tidd's  Pract  p.  733,  9th  ed.  This 
view  of  the  question  was  not  presented  to  the  Court  of 
Common  Pleas  in  the  case  of  Ccbbold  v.  Chilver  (a\  and 
that  Court  accordingly  held  that^  under  circumstances 
closely  resembling  the  present,  no  power  was  given  to  sign 
a  judgment  in  Vacation.  That  case  was  followed  by  JBay- 
ment  v.  Smiih  (ft),  to  which  the  same  remark  applies,  and 
which  was  decided  by  Mr.  J.  Coleridge  in  the  Bail  Court 
upon  the  authority  of  the  foregoing  case;  and  by  Bird  v. 
Manning  {c)y  which  was  a  decision  to  the  same  effect  before 
Mr.  J.  WiUiamSy  also  in  the  Bail  Court  But  these  cases 
have  all  been  overruled  by  the  Court  of  Exchequer  in  the 
case  oiJarvis  v.  South  (d).  There  the  warrant  of  attorney 
was  dated  2lBt  of  July,  1841,  and  authorized  judgment  to 


1847. 

Alcock 
•nd  Others 

9. 
60T€UFFE. 


(a)  4  Scott,  N.  R.  678 ;  4  M. 
&  G.  62 ;  1  Dowl.  726,  N.  S.  -^ 
/(6)  Ante,  vol.  1,  p.  166. 


(c)  Hil.  Term,  1844. 
%/\d)  13  M.  &  W.   162;    S. 
ante,  vol.  I,  p.  962.   ^ 
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1847.  be  entered  up  '^as  of  Trinity  Term  last^  Michaelmas  Term 
j^imI^  °^*^  ^^  ^°y  subsequent  Term,"  &c ;  and  it  was  held,  that 
•nd  Others  judgment  entered  up  in  August,  1841,  was  regular.  It  is 
8iiTcurF£*  true  that  the  Court  of  Exchequer,  in  so  deciding,  sought 
to  distinguish  the  case  from  Cobbold  y.  ChUoer  (a\  on  the 
ground  that  there  the  judgment  was  signed  in  a  subsequent 
Vacation.  Yet  as  the  only  objection  to  the  judgment  being 
signed  in  Vacation  '*as  oP  the  preceding  Term,  is  the 
supposed  violation  of  Reg.  Gen.,  HiL  Term,  4  Wm.  4,  Pt.  II. 
r.  3,  it  would  seem  to  apply  equally  to  a  judgment  signed  in 
the  first  Vacation  after  that  in  which  the  warrant  is  given. 
This  case  oiJarvis  v.  South  (&)  has  been  foUowed  by  a  late 
oase  of  Wame  v.  Dale,  where  Mr.  Baron  PlaU^  at  Chambers, 
dismissed  a  summons  to  set  aside  a  judgment  which  had 
been  signed  under  circumstances  like  the  present,  with 
costs.  It  is  submitted,  therefore,  that  the  judgment  is 
regular,  as  following  the  terms  of  the  warrant  of  attorney, 
as,  when  it  is  entered  up  of  record,  it  will  be  ^^as  of  a 
subsequent  Term ;  and  as  following  the  terms  of  Reg.  Gen., 
Hil.  Term,  4  Wm.  4,  Pt  IL  r.  3,  by  being  entered  of  the 
day  when  signed,  and  having  relation  only  to  that  day. 

But  even  should  the  Court  be  of  opinion  that  judgment 
has  been  improperly  signed,  it  would  amount  at  most  but 
to  an  irregularity,  and  it  is  too  late  now  to  take  advantage 
of  it  Here  execution  was  executed  on  the  1st  of  December, 
the  official  assignee  under  the  fiat  was  appointed  on  the 
1 1th  of  December,  and  the  creditors  assignee  on  the  4th  of 
January,  and  yet  no  application  is  made  to  set  it  aside  till 
the  llth  of  January.  In  Bate  v.  Lawrence  (c),  a  warrant 
of  attorney  executed  by  defendant  in  1818,  authorized 
judgment  to  be  entered  up  against  him  ^^as  of  Trinity 
Term  last,  Michaelmas  Term  next,  or  any  other  subsequent 

(a)  4  Scott,  N.  R.  678;  S.  C.  /*  (c)  Ante,  vol.  2,  p.  83;  S.  C. 

4  M.  &G.  62;  1  Dowl.  726,  N.S.  7  M*  &  G.  405;  8  SooU,  N.  R. 

v/(6}  13  M.   &   W.   162;   S.  C.  122. 
ante,  vol.  1,  p.  962. 


HILARY  TERM,    10  VICT. 


617 


Alcock 
and  Otheri 


Term.''  On  the  30th  of  November,  1843,  the  plaintiff  1847. 
entered  up  judgment,  and  the  writ  of  fieri  fiunas  thereon 
was  executed  on  the  6th  of  December.  On  the  18th  of 
December  the  defendant  became  bankrupt,  and  assignees  Sutcuffb. 
were  appointed  on  the  3rd  of  January,  1844.  The  assignees 
knew,  on  the  16th  of  January,  that  the  judgment  had  been 
entered  up  on  a  warrant  of  attorney,  but  they  did  not  apply 
to  set  aside  the  judgment  and  execution  till  the  15th  of 
April  And  it  was  held  that  the  application  was  too  late. 
So  in  Charlesworth  v.  Ellis  (a),  where  judgment  had  been 
signed  on  the  6th  of  February  upon  a  warrant  of  attorney, 
without  any  appearance  having  been  entered,  and  seizure 
made  and  the  goods  sold  under  a  fi.  fiu  on  the  2nd  of  May, 
and  on  the  5th  a  fiat  was  issued  against  the  defendant,  and 
assignees  were  chosen  on  the  22nd;  it  was  held,  that  as  it 
was  but  an  irregularity,  an  application  by  the  assignees  to 
set  it  aside  on  the  26th  of  May  was  too  late.  The  rule  is, 
that  in  cases  like  the  present  the  assignees  succeed  only  to 
the  right  of  applying  to  the  Court  such  as  the  bankrupt 
had  it  when  the  fiat  issued;  and  no  distinction  can  be 
made  between  an  official  and  a  creditor's  assignee  for  this 
purpose.  The  bankrupt  knew  of  the  execution  on  the  1st 
of  December,  the  fiat  was  issued  on  the  8tb,  and  no  appli- 
cation is  made  till  the  11th  of  January,  a  period  of  forty- 
two  days  firom  the  sale,  and  thirty-four  days  firom  the  fiat 
They  referred  also  to  Brooks  v.  Hodson  (i). 


WldUhurst  and  Addison^  in  support  of  the  rule.  With 
regard  to  the  first  point,  it  is  submitted  that  this  judgment 
is  clearly  incorrect  The  case  of  Cobbold  v.  Ckilver  (c)  is 
expressly  in  point;  and  until  a  decision  of  one  of  the 
superior  Courts  has  been  reversed  on  error,  it  must  be 
treated  as  a  binding  authority.  [£!rk,  J. — There  is  no 
writ  of  error  in  cases  like  the  present     The  party  cannot 


X(a)  7  Q.  B.  678. 

(b)  Ante,  vol.  2.  p.  256 )  S.  C.  7 
M.  &  G.  529  {  8  Scott,  N.  R.  223. 


•<c)  4  Scott,  N.  R.  678 ;  8.  C. 
4  M.  &  G.  62 ;  1  Dowl.  726»  N.  S. 
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try  this  question  on  appeal.]    That  case  has  been  followed 
by  Baymeut  ▼•  Smith  (a),  and  Bird  v.  Manm^  {b)  to  die 
same  effect.      The  authority  of   Cobboid  v.   CkSver  (e), 
has  not  been  interfered  with  by  the  later  cases.    In  Bate 
V.  Lawrence  (d)  the  Court  said,  that  if  they  had  to  decide 
the  same  question,  they  would  probably  have  felt  them- 
selves bound  to  act  on  the  authority  of  that  case.     In 
Jarvit  V.  SaiUh  (e)^  the  decision  proceeded  upon  the  ground 
that  the  judgment  was  signed  in  the  Vacation  in  which  the 
warrant  was  given,  and  which  authoriased  judgment  to  be 
signed  as  of  the  preceding  Term ;  and  that  it  was  not  irre- 
gular to  sign  judgment  according  to  the  clear  meaning  of 
the  party ;  and  the  Judges  there  expressly  distinguish  that 
case  from  Cobboid  v.  Chilver.    With  regard  to  what  is  stated 
in  2  fFms.  Saund.  9,  b.,  note  6,  and  Tidd's  Pra^.  p.  733, 
9th  ed.,  it  is  coirect  no  doubt  with  respect  to  what  was 
the  law  and  practice  then ;  but  the  Reg.  Gen.,  HiL  Term, 
4  Wm.  4,  r.  3,  was  framed  with  the  express  view  of  altering 
the  practice  as  it  then  stood.  It  could  not  be  that  the  altera- 
tion was  simply  affixing  to  the  judgment  the  date  when  it 
was  signed,  because  that  was  already  done  by  virtue  of  the 
statute  29  Car.  2,  c.  3,  ss.  14  and  15.     That  the  rolls  are 
still  entided  in  the  old  form,  merely  shews  that  there  has 
been  a  continuance  of  the  old  practice,  which  has  become 
improper  now.     The  judgment  in  this  case  does  not  affect 
to  be  signed  **  as  of  Michaelmas  Term  last,"  but  is  signed 
in  Vacadon  on  the  28th  of  December.    This  objection  is 
said  to  be  strictissimi  juris  (f\  but  often  the  hardship  is  on 
the  creditors,  over  whom  such  a  warrant  of  attorney  gives 
the  plaintiff  an  undue  preference. 


y^ifl)  Ante,  voL  1,  p.  166, 

(6)  Hil.  Term,  1844.  Before 
Mr.  Justice  WtUiams,  in  the  Bail 
Court. 

X  (c)  4  Scott,  N.  R.  678 ;  S.  C. 
4  M.  &  G.  62 ;  1  Dowl.  726,  N.  S. 
.  (d)  Ante,  vol.  2,  p.  83;  S.  C. 
7  M.  &  G.  405;  8  Scott,  N.  R. 


122. 

•^c)  13  M.  &  W.  162;   S.  C- 

ante,  vol.  1,  p.  962. 

(f)  See  per  CoUman,  J.,  in  BiUe 
V.  Lawrence,  ante,  vol.  2,  p.  87 ; 
S.  C.  7  M.  &  G.  405;  8  Scott, 
N.  R.  122. 
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As  to  the  second  point  it  is  salnnittedy  that  this  appli~ 
cation  is  sufficiency  in  time.  It  is  said  by  the  other  side, 
that  the  assignees  only  succeed  to  the  right  of  the  banknipt 
to  apply  to  the  Court  such  as  he  had  it  at  the  time  of  the 
issuing  the  fiat;  and  it  is  conceded  that  that  is  so.  But 
the  moment  they  succeed  to  the  right,  what  would  have 
been  laches  on  the  part  of  the  bankrupt,  supposing  the 
right  had  remained  with  him,  is  no  longer  to  be  considered 
so  when  the  right  is  transferred  to  them.  The  assignees 
are  to  have  a  reasonable  time  after  their  appointment  to 
ascertain  whether  there  is  sufficient  estate  to  work  the 
commission,  and  to  collect  the  necessary  materials,  and  to 
come  to  a  proper  determination  as  to  whether  they  should 
incur  the  expenses  of  an  application.  [Erk,  J. — There  is 
no  very  clear  rule  as  to  what  is  a  reasonable  time  within 
which  the  assignees  must  come.]  It  must  depend  on  the 
circumstances  of  each  case,  and  it  is  submitted  that  in  the 
present  instance  it  has  not  been  exceeded.  In  Bate  v. 
Lawrence  (a),  the  lapse  of  time  was  much  greater.  There 
the  fieri  facias  was  executed  on  the  6th  of  December,  1843, 
the  assignees  were  appointed  on  the  drd  of  January,  1844, 
and  they  knew  of  the  judgment  being  signed  on  the  16th 
of  Januaiy,  and  yet  made  no  application  till  the  Easter 
Term  following.  In  Charkswarth  v.  ElUs  (i),  it  may  be 
taken  that  the  assignees  never  succeeded  to  any  right  to 
apply  to  the  Court  at  all,  it  having  been  waived  by  the 
laches  of  the  bankrupt  himself,  before  the  fiat  was  issued  (c). 
Blackburn  v.  Peat  {d)  shews,  that  the  rule  that  application 
to  set  aside  proceedings  must  be  made  within  a  reasonable 
time,  is  construed  with  reference  to  the  time  when  the 
applicant  first  had  a  knowledge  of  the  irr^ularity.  [JSrk,  J. 
— It  does  not  appear  affirmatively  on  your  affidavit  that 
they  had  not  notice.] 

Cur.  adv.  vulL 


(a)  Ante,  vol.  2,  p.  83 ;  S.  C.  7 
M.  &  G.  405  ;  8  Scott,  N.  R.  122. 
^{b)  7  a  B.  678. 

(c)  See  also  on  this  point,  But- 


terworth  v.  WiUiams,  ante,  p.  82. 
•^(rf)  2  Dowl.  293  5  S.  C.  2  Cr.  & 
M.244. 


1847. 
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and  Others 

SUTCUFFK 


620 


CASES  OM  POINTS  OF  PRACTICB,  Q.   B. 


1847. 
' y ' 

AlXXWK 

and  Others 

e. 
Sdtcuffe. 


Erlb,  J. — In  this  case  the  defendant  moved  to  set  aside 
a  judgment  upon  a  warrant  of  attorney,  on  the  ground  that 
it  was  signed  without  authority. 

One  answer  was,  that  the  application  was  too  bte,  as  the 
execution  was  executed  on  the  1st  of  December,  and  the 
application  was  not  made  till  the  11th  of  January.  If  there 
had  been  no  bankruptcy,  a  step  ought  to  have  been  taken 
within  four  days  after  notice  of  the  irr^uUirity ;  and  upon 
that  principle  the  defendant  was  barred  before  his  bank- 
niptcy.  The  contention  was,  that  as  a  fiat  issued  on  the 
8th  of  December,  and  an  official  assignee  was  appointed  on 
the  11th  of  December,  and  a  creditor's  assignee  on  the  4th 
of  January,  there  ought  to  be  such  a  reasonable  extension 
of  time  as  would  support  the  application.  But  I  think  that 
both  assignees  claim  under  the  bankrupt,  and  after  either  of 
them  has  received  notice  of  the  irr^nlarity,  I  think  he 
ought  not  to  be  allowed  longer  time  than  would  be  allowed 
for  an  ordinary  debtor  to  object  to  a  defect  in  form  merely, 
wholly  unconnected  with  the  merits. 

It  was  further  answered,  that  the  rule  ought  to  be  dis- 
charged, because  there  was  no  irr^ularity.  The  warrant 
authorized  the  attorney  to  appear  ^*  as  of  Easter  Term  last 
past.  Trinity  Term  now  next,  or  any  other  subsequent 
Term,**  and  thereupon  to  suffer  judgment.  The  judgment 
was  signed  in  the  Vacation,  and  although  by  rule  of  Court, 
4  Wm.  4,  judgments  have  no  effect  except  fiom  the  day 
on  which  they  are  dated,  still  it  was  said,  that  the  judgment 
was  signed  according  to  the  warrant 

It  was  decided  in  Cobbold  v.  ChUver  (a),  followed  in 
Rayment  v.  Smith  {b\  and  Bird  v.  Manning  (c),  that  such 
a  judgment  was  irregular,  and  that  the  warrant  authorized 
only  a  judgment  in  the  Term  since  the  above  rule  of 
Court. 

On  the  other  hand  it  was  decided  in  Jarvis  v.  South  {d)^ 
that  a  judgment  signed  in   the  Vacation,  in   which  the 


fa)  4  Scott,  N.  R.  G76. 
Aff)  Ante,  vol.  1,  p.  166. 


(c)  13  Law  Jour.  123, 
^d)  13  M.  &  W.  162. 
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warrant  was  giveD,  was,  **a8  of"  the  preceding  Term,  and        1847. 
was  regular;  and  it  was  said,  that  a  judgment  so  signed  had 
been  supported  by  Plait,  B.,  in  Warne  v.  Dcde,  and  by 
Wightman,  J.,  in  this  Court,  on  the  production  of  a  roll    Sutcliffb. 
headed  ^*  as  of  the  preceding  Term* 

As  the  decisions  are  in  some  degree  opposed,  it  is  neces- 
sary to  decide  on  principle. 

The  practice  is  reported  to  be,  to  class  all  the  judgments 
of  a  Term  and  following  Vacation  as  judgments  of  the 
Term,  the  first  roll  of  the  bundle  being  headed  ^^  Pleas  in 
the  Term,"  say  **  of  St  Hilary,"  and  the  other  rolls  being 
*^  as  yet  of  Hilary  Term."  The  judgment  in  Vacation  may 
be  said,  therefore,  to  be  ^^  as  oP  the  preceding  Term,  though 
it  operates  only  from  the  day  of  signing.  The  decision  that 
a  judgment  was  void,  proceeded  on  the  ground  that  the 
authority  was  to  sign  judgment  in  the  Term ;  but  these 
are  not  the  words  in  the  present  case ;  and  if  a  judgment 
is  only  of  the  day  on  which  it  is  signed,  a  judgment  m  Term 
is  not  **  as  of"  the  Term,  but  only  "  of"  the  day.  The  rule 
restricting  the  operation  to  a  given  day,  left  the  judgment 
as  to  its  other  incidents  the  same  as  before.  The  same 
words  before  the  rule,  4  Wm.  4,  were  intended  to  authorize 
signing  judgment  at  any  time.  There  is  no  ground  for 
supposing,  that  the  intention  of  the  parties  in  using  these 
words  was  different  after  the  rule  from  what  it  was  before. 

On  these  considerations,  I  come  to  the  conclusion  that 
the  judgment  is  r^ular. 


Rule  discbai^ged,  without  costs. 


1847. 
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Rbgina  V.  John  ELeen. 


Where  a  rule    A  CERTIORARI  had  been  obtained  in  Michaelmas 

nisi  has  been       -_ 

granted,  one  Term  last,  to  bring  up  an  order  of  allowance  of  the  snm 
which  v^af  ^^  1^^  11*-  lli^»  "nade  on  the  23rd  of  January,  1846,  by 
affidavits  in       R.  Stoue,  Esq.,  auditor  of  the  StaflFordshire  and  Derbydiire 

answer  shall  .  . 

be  filed  before  audit  district  of  poor  law  unions,  charged  to  the  parish  of 

th^Co^  '^'  Haughton,  in  the  county  of  Stafibrd,  by  the  guardians  of 

mmnable  *®  P^'  ^^  *®  StaflFord  union  in  respect  of  the  mainte- 

ground  bemg  nance  of  a  pauper  of  the  name  of  Rotchell  and  his  family. 

shewn,  extend  ^       i  .    ,     .  ,  *        •        »"" 

the  time  within  On  the  wnt  bemg  returned,  on  a  subsequent  day  m  the 
idBRAinta^must  Term,  a  rule  was  obtained,  calling  upon  R.  Stone  to  shew 
be  filed.  cause  why  the  allowance  should  not  be  quashed,  and  why 

such  sum  so  allowed  should  not  be  paid  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Haughton, 
the  party  entitled  thereto,  by  the  guardians  of  the  poor  of 
the  Stafford  union,  or  by  some  or  one  of  them ;  and  ^y 
the  costs  of  John  Keen,  the  defendant,  being  the  person 
prosecuting  the  said  writ  of  certiorari,  should  not  be  paid 
by  the  said  guardians  of  the  poor  of  the  Stafford  union,  &c. ; 
upon  notice  of  the  rule  to  be  given  to  the  said  R.  Stone, 
and  also  to  the  guardians  of  the  poor  of  the  said  Stafford 
union,  &c. ;  and  that  all  affidavits  in  answer  to  this  rule 
should  be  filed  on  or  before  the  first  day  of  next  Hilaiy 
Term.  The  rule  was  returnable  on  the  16th  day  of 
January. 

On  the  12th  of  January, 

Whitmorey  on  behalf  of  the  guardians  of  the  Staflbrd 
union,  applied  for  further  time  to  be  allowed  to  file  affi- 
davits, on  the  ground  that  not  being  called  upon  by  the 
rule  to  shew  cause,  but  being  only  parties  to  it  as  fiir  as 
the  payment  of  costs  were  concerned,  they  were  not 
aware,  till  within  a  few  days,  that  it  was  necessaiy  to 
appear. 
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Huddlestan  shewed  cause  in  the  first  instance.  He  1847. 
referred  to  Reg.  Gen.,  Mich.  Terra,  36  Gea  3,  *'  that  in 
all  cases  where  a  special  time  is  limited  in  any  rule,  before 
which  time  any  affidavit  is  required  to  be  filed,  no  aflSdavit 
filed  afl:er  that  time  shall  be  made  use  of  in  Court  or  before 
the  Master,  unless  it  shall  appear  to  the  satisfaction  of  the 
Court  that  the  filing  of  such  affidavit,  within  the  time 
limited,  was  prevented  by  inevitable  accident"  In  Tkamer 
V.  Dhtoin  (a),  Lord  Denman  says,  that  the  Court  is  *'  de- 
termined for  the  future  to  adhere  strictly  to  the  rule."  In 
Prjfor  V.  Swcdne  (5),  where  the  Court  granted  a  rule  similar 
to  the  one  now  sought  to  be  obtained,  it  appears  that  the 
rule  was  only  made  absolute  by  consent.  Besides,  in  that 
case  the  affidavit  had  been  prepared  and  sworn  within  the 
limited  time,  but  when  it  was  wanted  for  filing,  was  dis- 
covered to  have  been  mislaid.  Here  no  ground  is  ofiered 
to  the  Court  for  interfering  with  its  practice,  except  that 
the  guardians  at  one  time  seem  not  to  have  intended  to 
shew  cause  against  the  rule,  and  now  wish  to  do  so.  He 
referred  also  to  In  re  Machay  (c). 

Erle,  J. — I  think  the  guardians  are  entitled  to  have 
further  time.  It  can  do  no  harm  to  the  other  side,  and  it 
is  only  just,  that  as  they  are  called  upon  by  the  rule  to  pay 
costs,  they  should  be  at  liberty  to  disclose  facts  pertinent  to 
the  case.  If  I  have  a  discretion  in  the  matter,  I  shall  grant 
this  motion. 

Cur.  adv.  vtdL 

Erle,  J. — ^It  appears  to  me  that  the  cases  which  have 
been  cited  have  no  reference  to  the  present  case,  and  are 
clearly  distinguishable ;  inasmuch  as  they  are  all  cases  of 
enlarged  rules,  and,  consequently,  were  granted  on  a 
condition,  which  condition  it  was  indispensable  should 
be  complied  with.     Here  the  rule  is  a  rule  nisi,  and  the 

(a)  4  DowL  16.  y{e)  Ante,  vol.  1,  p.  206. 

yifi)  Ante,  vol.  2,  p.  37. 
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guardians  had  no  opportunity  of  opposing  or  consenting  to 
the  term  imposed.  I  have  consulted  my  learned  Brethren 
on  the  subject,  and  they  concur  with  me  in  thinking  that 
I  have  a  discretion  in  the  matter. 

The  time  within  which  the  affidavits  may  be  filed  will, 
therefore,  be  extended  for  a  week. 

Rule  accordingly. 


Reoina  v.  Justices  of  Staffordshire. 


Upon  appeal 
agaiimt  an 
order  of  re- 
moval of  a 
female  pauper 
of  the  name 
of  M.  S.,  it 


(Cauldon  V.  Leek  and  Lowe.) 

In  Michaelmas  Term,  I8469  Hvddleston  had  obtained  a 
rule,  calling  on  the  justices  of  the  peace  for  the  county  of 
Stafford,  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  enter  continuances  and  hear  an  appeal 
against  an  order  of  removal  of  one  Mary  Salt,  and  her 
seven  children,  from  the  township  of  Leek  and  Lowe  in 


It  appeared  upon  the  affidavits,  that  an  order  of  removal 


by  the  appel- 
lants that 

nothing  Ml  the  ^^®  ^^  county,  to  the  parish  of  Cauldon,  also  in  the  same 

face  of  the  countV. 
exammations  "^ 

to  shew  that 

the  pauper  in  of  a  pauper  of  the  name  of  Mary  Salt  and  her  seven  chil- 
Son^d^Sjed  ^^cn,  had  been  made  by  two  justices  of  the  county  of 
as  her  husband,  Staffi)rd,  on  the  11th  of  March,  1846,  from  the  township 

was  the  same  ^ 

person  as  A.S,  of  Leek  and  Lowe  to  the  parish  of  Cauldon.     That  on  the 

part'ofthe   ^  28th  of  May,  notice  and  grounds  of  appeal  were  sent  by 
examinations, 
was  described 
as  having 
gained  a  set- 
tlement in  the 

appellant  parish.  The  respondents  contended  that  this  objection  could  not  be  taken  under  the 
following  grounds  of  appeal :  *<  Because  the  said  order  of  removal,  and  the  notice  of  charsealnlity, 
and  the  examinations  whereon  the  said  order  is  granted,  are  respectively  defective  and  bad  on 
the  face  thereof,  and  the  said  examinations  contain  no  sufficient  legal  evidence  of  the  said  pauper 
being  settled  in  our  said  parish  of  C,  or  of  their  having  come  to  settle  in  or  being  chargeable 
to  your  said  township  of  L.  and  L. ;  and  because  no  information  or  complaint  appears  to  have 
been  made  to  the  said  justices  from  the  overseers  of  your  township  of  L.  and  L.  requiring  them 
to  make  the  said  removal.**  The  sessions,  however,  decided  that  it  could,  and  that  toe  oqectiOD 
was  fatal,  and  accordingly  quashed  the  order :  Hddj  that  theffrounds  of  appeal  sufficiently  raised 
the  objection,  and  that  the  justices  having  decided  on  it,  this  Ccfwi  would  not  interfere  with  their 
decision. 


the  respondent  parish.     That  on  the  hearing  of  the  appeal 
at  the  July  quarter  sessions,  the  appellants  objected  that 
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there  was  nothing  to  shew,  on  the  face  of  the  exami- 
nations, that  the  Adam  Salt,  through  whom  the  alleged 
settlement  in  the  appellant  parish  was  derived,  upon  the 
examination  of  his  brother  John  Salt,  was  the  same 
Adam  Salt  referred  to  in  the  examination  of  the  pauper, 
as  being  her  husband.  To  this  it  was  answered  by  the 
respondents,  that  it  was  not  competent  for  the  appellants  to 
take  this  objection,  as  it  was  not  included  in  their  grounds 
of  appeal.  The  appellants  insisted,  that  it  was  included  in 
the  following  grounds  of  appeal : — ^^  Because  the  said  order 
of  removal,  and  the  notice  of  chargeability,  and  the  exami- 
nations whereon  the  said  order  is  granted,  are  respectively 
defective  and  bad  on  the  face  thereof  and  the  said  exami- 
nations contain  no  sufficient  legal  evidence  of  the  said 
paupers  being  settled  in  our  said  parish  of  Cauldon,  or  of 
their  having  come  to  settle  in,  or  being  chai^eable  to  your 
said  township  of  Leek  and  Lowe,  and  because  no  informa- 
tion or  complaint  appears  to  have  been  made  to  the  said 
justices  from  the  overseers  of  your  township  of  Leek  and 
Lowe,  requiring  them  to  make  the  said  removal/'  The 
sessions  decided  in  &vour  of  the  appellants,  and,  enter- 
taining the  objection,  held  it  to  be  &tal,  and  quashed 
the  order,  and  reiiised  to  grant  a  case  for  the  opinion  of 
this  Court  The  present  rule  having  accordingly  been 
obtained, 


1847- 

^ V ' 

Regina 

0. 

Justices  of 
Stafford* 

SHIRE. 


Whateley  (with  whom  was  Corbetf)  now  shewed  cause* 
This  is  rather  a  singular  application  to  compel  the  justices 
to  rehear  an  appeal  against  an  order  of  removal^  which 
order  no  longer  exists.  It  is  submitted,  however,  that  it 
was  competent  for  the  appellants,  under  their  grounds  of 
appeal,  to  take  this  objection,  and  having  taken  it,  the 
sessions  acted  rightly  in  quashing  the  order.  Li  Regina  v. 
The  Justices  of  the  West  Riding  of  Yorkshire  (a),  it  was 
held,  that  where  the  pauper's  examination  differs  from  his 


^(a)  10  A.  &  E.  686 ;  S.  C.  3  P.  &  D.  462. 
YOU   IV.  8  8  D.    &   L. 
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evidence  at  sessions,  as  to  any  circumstance  making  a  part 
of  the  matter  pointed  to  in  the  statement  of  grounds  of 
appeal,  it  is  for  the  sessions  to  decide  whether  the  variance 
be  material,  within  the  stat  4  &  5  Wm.  4,  c.  76,  s.  81. 

The  Court  called  on 

Whiimore  and  Huddkiton  to  support  the  nile.  There 
is  nothing  peculiar  in  this  application.  The  same  motion 
was  made  in  Regma  v.  The  Justices  of  the  West  Biding  of 
Yorkshire  (a),  which  has  been  cited  by  the  other  side,  and 
no  objection  was  there  taken  to  the  form  of  it.  It  is  sub- 
mitted, that  the  objection  was  not  raised  on  the  grounds  of 
appeal,  and,  therefore,  the  sessions  had  no  jurisdiction  to 
entertain  it  or  decide  upon  it.  The  4  &  5  Wm.  4,  c.  76, 
s.  81,  expressly  prohibits  the  appellant  from  going  into  any 
other  grounds  of  appeal  than  those  set  forth  in  the  statement 
of  the  grounds  of  appeal  delivered.  In  Regina  v.  Inhabitanis 
of  St  Amie^Sy  Westminster  (i),  which  has  been  decided  in 
this  present  Term  in  the  full  Court,  it  was  held,  that  under 
the  general  objection  ^^  that  no  copy  or  counterpart  of  the 
order  of  removal  has  been  sent  by  post  or  otherwise,"  it  is 
not  competent  for  the  appellants  to  object  that  the  copy 
sent  by  the  respondents  is  inaccurate,  some  few  words  being 
omitted.  [£rfe,  J. — How  did  the  question  in  that  case 
come  before  the  Court  ?]  Upon  a  case  reserved  for  the 
opinion  of  this  Court.  Unless  the  Court  could  interfere  in 
a  case  like  the  present,  there  is  no  means  by  which  the 
sessions  can  be  prevented  firom  entering  into  totally  difierent 
grounds  of  objection  from  those  contained  in  the  grounds 
of  appeal,  and  so  the  object  of  the  act  be  defeated.  In 
Regina  v.  Inhabitants  of  Watford  (c),  one  ground  of  appeal 
was,  that  it  did  not  appear  by  suflScient  statement  of  &ct8, 
and  by  proper  and  legal  evidence  of  those  foots,  that  the 
pauper  was  chargeable;  and  it  was  held,  that  it  was  not 

*^a)  10  A.  &  E.  685 ;  S.  C.  3  P.      &  Allen's  New  Sess.  Cases,  517. 
&  D.  462.  (c)  2  Car.,  Ham.  &  AUen^s  New 

(b)  Since  reported,  2  Car.,  Ham.      Sees.  Cases,  460. 
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competent  for  the  appellants,  on  this  ground  of  appeal,  to 
object  to  the  examination  for  want  of  a  statement  of  resi- 
dence. In  the  present  case,  the  statement  in  the  grounds 
of  appeal  would  lead  the  respondents  to  suppose,  that  the 
objection  to  be  taken  probably  was,  that  the  evidence  was 
hearsay.  Here  the  general  character  of  the  first  part  of 
the  grounds  of  appeal  is  restrained  by  the  subsequent 
portion,  which  consists  of  two  specific  objections.  Regina  v. 
Tlie  Inhabitants  of  Birmingham  (a)  is  in  point  There  Lord 
Denmansays,  ^^  I  think  it  is  an  important  principle,  and  one 
which  should  now  be  well  understood,  that  if,  besides  the 
general  objection,  particular  objections  are  pointed  out  in 
an  examination,  the  appellants  shall  not  avail  themselves  of 
the  general  one,  to  insist  upon  other  defects  which  they 
have  not  pointed  out**  They  referred  to,  and  sought  to 
distinguish  fix>m  the  present  case,  the  case  of  Regina  v.  The 
Justices  of  Kesteven  {b). 


1847. 

^ V ' 

Regina 

V. 

Justices  of 
Stafford- 

8H1A8. 


Erle,  J. — ^I  think  this  rule  must  be  discharged.  The 
grounds  of  appeal  appear  to  me  to  properly  raise  the 
question,  whether  or  not  there  was  sufiicient  evidence  of  a 
settlement  of  the  pauper  in  the  appellant  parish.  They  con* 
Udn  three  co-ordinate  specific  objections :  first,  no  settlement 
in  the  appellant  parish ;  secondly,  no  chargeability  to  the 
removing  parish ;  and  thirdly,  a  defect  of  jurisdiction  in  the 
justices  making  the  order.  How  then  can  it  be  argued,  that 
the  appellants  could  not  object  that  there  was  no  evidence 
of  a  settlement  by  Adam  Salt,  the  husband  of  the  pauper; 
that  being  the  alleged  settlement  on  which  the  order  pro- 
ceeded? The  justices  were  bound  to  look  at  the  exami- 
nations, and  pronounce  on  the  fact  whether  they  disclosed 
a  sufficient  settlement  or  not  They  have  done  so,  and 
with  their  decision  I  cannot  interfere. 

Rule  discharged. 

(a)  2  Car.,  Ham.  h  Men's  New  Sess.  Cases,  283. 
^{h)  3Q.  B.  810;  S.C.  1  D.  &M.  113. 


8   8   2 
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Regina  v.  Justices  of  Suffolk. 


^/' 


VVni.  4,  c.  70, 
s.  81,  «;*"-,uld 
li*'  given  four- 
teen (Idya 

before  the  first 
(lay  of  the 
gciural  quar- 
ter sesiions, 
and  not  four- 
teen days 
before  the 
first  day  on 
which  the 
adjoamed 
sessions  are 
appointed  to 
be  held,  for 
the  division  in 
which  the 
appeal  is  to 
be  tried. 
Where  the 


(Bbdwell  Ash  v.  Woolppt.) 

A  RULE  bad  becD  obtained  in  Michaelmas  Term  last, 
calling  upon  tbe  justices  of  the  peace  for  the  county  of 
Suffolk  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  enter  continuances  and  hear  an 
appeal  against  an  order  of  two  justices  of  the  county  of 
Suffolk,  for  the  removal  of  a  pauper  of  the  name  of  Alex- 
ander, and  his  family,  from  the  parish  of  Woolpit  to  the 
parish  of  Bedwell  Ash,  both  in  the  said  county. 

It  appeared  from  the  affidavits  in  support  of  the  rule, 
that,  for  the  purpose  of  holding  the  general  quarter  sessions 
of  the  peace,  the  county  of  Suffolk  is  divided  into  four 
divisions,  and  that  the  general  quarter  sessions  for  each  of 
such  divisions  have  been  immemorially  held  on  a  certain 
day  and  at  a  certain  place  in  each  division,  that  is  to  say, 
on  the  Monday  of  the  week  in  which  the  general  quarter 
quartersessions  sessions  are  by  law  directed  to  be  held,  at  Beccles,  in  the 
said  county,  for  one  of  such  divisions ;  on  the  Wednesday 
of  the  said  week,  by  adjournment,  at  Woodbridge,  for  an- 
other of  such  divisions;  on  the  Friday  of  the  said  week,  by 
adjournment,  at  Ipswich,  for  another  of  such  divisions;  and 
on  the  Tuesday  of  the  following  week,  by  adjournment,  at 
Bury  St.  Edmunds,  for  the  last  of  such  divisions.  Different 
chairmen  preside  over  the  Court  of  quarter  sessions  held 
for  each  division,  and  different  juries,  both  grand  and  petty, 
are  summoned  and  sworn  for  each  division.  The  practice 
of  the  sessions  was,  that  all  appeals  should  be  tried  at  the 
sessions  for  the  division  in  which  the  respondent  parish  was 
situate,  or  in  which  the  order  or  matter  appealed  against 
arose.     It  was  required  by  the  rules  of  the  sessions,  that  all 

tbe  objection 

bein^  taken, 

dismissed  the  appeal ;  this  Court  refused  to  grant  a  mandamus,  compelling  tfaem  to 

tinuances  and  bear  it 

H^ 


B.,  and  by 
adjournment 
in  each  of 
three  other 
divisions  of  a 
county,  and 
the  appellants 
bad  given 
notice  and 
grounds  of 
appeal  four- 
teen days 
before  hold, 
ing  tbe  ses- 
sions for  the 
division,  but 
not  fourteen 
days  before 
holding  the 
sessions  at 
B.  ;  and  the 
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appeals  should  be  entered  with  the  clerk  of  the  peace  before 
ten  o'clock  on  the  first  day  of  the  sessions  of  the  respective 
divisions.  All  indictments  were  tried  at  the  sessions  for 
the  division  in  which  the  offence  was  alleged  to  have  been 
committed.  And  generally  all  county  business  transacted 
at  the  quarter  sessions,  was  transacted  at  the  sessions  for 
the  division  within  which  the  matter  or  business  arose. 

It  appeared  that  Woolpit,  the  respondent  parish,  was  in 
the  division  of  Bury  St.  Edmunds.  On  the  16th  of  March, 
1846,  at  the  next  sessions  holden  for  that  division,  after 
the  order  of  removal  was  made,  the  appeal  was  entered  and 
respited  till  the  Midsummer  sessions.  Those  sessions  were 
held  for  the  respective  divisions  in  the  county  of  Suffolk  on 
the  following  dates:  at  Beccles,  on  Monday,  June  29th; 
at  Woodbridge,  on  Wednesday,  July  1st;  at  Ipswich,  on 
Friday,  July  3rd ;  and  at  Bury  St.  Edmunds,  on  Tuesday, 
July  7th. 

On  the  appeal  being  called  on  at  the  sessions  for  Bury 
St  Edmunds,  on  the  7th  of  July,  the  appellants  were 
required  to  prove  their  notice  of  appeal.  They  proved  a 
notice  of  appeal  given  on  the  20th  of  June,  to  try  at  the 
then  next  sessions  at  Bury  St.  Edmunds.  This  was  objected 
to  by  the  respondents  as  being  too  late,  and  that  a  notice 
of  appeal  should  have  been  given  fourteen  days  at  least 
before  the  sessions  at  Beccles,  on  the  29th  of  June.  The 
Court  of  quarter  sessions  were  of  opinion  that  the  objection 
was  a  good  one,  and  accordingly  dismissed  the  appeal. 


1847. 


Regzna 

9. 

Justices  of 
Suffolk. 


Prendergast  (with  whom  was  Gurdan)  now  shewed  cause. 
He  submitted,  that  the  sessions  at  Bury  St  Edmunds  could 
not  be  treated  as  a  separate  and  distinct  sessions;  and  if  it 
was  to  be  considered  as  an  adjournment  of  the  sessions 
begun  at  Beccles,  it  would  be  difficult  to  contend  that 
fiotices  and  grounds  of  appeal  need  not  be  given  fourteen 
days  before  the  first  day  of  the  sessions,  but  only  fourteen 
days  before  the  adjourned  sessions,  at  which  the  appeal 
came  on  to  be  tried. 
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Rboina 
Justices  of 


The  Court  called  on 

Power ^  to  support  the  rule.  It  is  not  intended  to  dispute 
that  the  sessions  at  Bury  St  Edmunds  are  an  adjourned 
sessions ;  the  only  question  is^  what  construction  is  to  be 
put  upon  4  &  5  Wm.  4^  c.  76,  s.  81,  which  requires  grounds 
of  appeal  to  be  delivered  with  the  notice  **  fourteen  (lays  at 
least  before  the  first  day  of  the  sessions  at  which  such 
appeal  is  intended  to  be  tried."  [Erky  J. — Have  you  any 
authority  in  favoiur  of  this  application  ?]  There  is  no  case 
exactly  in  point  upon  this  matter.  At  the  West  Riding 
sessions,  which  are  also  held  by  adjournment  at  different 
places  for  different  divisions,  the  practice  is  understood  to 
be,  to  reckon  the  notices  from  the  day  of  the  adjourned 
sessions  at  which  the  appeal  is  to  be  tried.  And  this 
practice  seems  consistent  with  reason,  for  otherwise  the 
respondents  in  one  division  would  be  entitled  to  a  longer 
notice  than  those  in  another.  By  the  9  Geo.  3,  c.  7,  s.  8, 
the  notice  required  is  a  reasonable  notice.  Therefore, 
before  the  stat.  4  &  5  Wm.  4,  c.  76,  s.  81,  it  is  clear  that 
the  Bury  sessions  might,  if  they  had  thought  fit,  have  con- 
sidered the  present  notice  as  sufficient.  The  latter  statute, 
in  requiring  notice  and  grounds  of  appeal  to  be  delivered ' 
^'fourteen  days  at  least  before  the  first  day  of  the  sessions 
at  which  such  appeal  is  intended  to  be  tried,"  applies  in 
terms  to  the  Bury  sessions.  [JFrfe,  J. — No;  for  the  question 
still  remains,  whether  the  sessions  at  which  this  appeal 
*^  was  intended  to  be  tried,"  was  not  the  quarter  sessions  of 
the  peace  for  the  county  of  Suffolk,  begun  at  Beccles  on 
the  29th  of  June,  and  continued  by  adjoiunment  at  Bury 
St.  Edmunds  on  the  7th  of  July.]  The  words  in  the  act 
are  not  "next"  sessions,  nor  "general,"  nor  "quarter'' 
sessions,  which  the  Legislature  uses  when  they  mean  those 
sessions,  as  in  the  103rd  section,  where  they  speak  of 
"quarter  sessions  or  any  adjournment  thereof.*'  Prim& 
facie,  a  notice  and  grounds  of  appeal  have  been  delivered 
"  fourteen  days  at  least  before  the  first  day  of  the  sessions 
at  which  such  appeal  is  intended  to  be  tried ;"  and  it  is  fi>r 
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the  respondents  to  shew,  that  those  words  cannot  apply  to 
the  sessions  held  by  adjournment  at  Bury  St.  Edmunds. 
In  the  interpretation  clause  it  is  provided,  **  that  the  words 
*  general  quarter  sessions,'  shall  extend  to  and  be  construed 
to  include  general  or  quarter  sessions,  or  adjournment  there- 
of, for  any  county,  division  of  a  county,  riding,  borough," 
&a,  '^  unless  where  otherwise  provided  by  that  act.**  But 
there  is  nothing  to  extend  the  meaning  of  the  wonl 
**  sessions"  simply. 


1847. 

'^ V ' 

Regina 

o. 

Justices  of 

Suffolk. 


PrendergcLst  referred  to  Rex  v.  Justices  of  Sussex  (a) ; 
Regina  v.  Jkhabitants  of  HindercJeave  (fi) ;  and  Rex  v.  Inlux- 
bitants  ofPolstead  (c). 

Cur,  adv.  vult 

Erle,  J. — This  was  a  nile  for  a  mandamus  to  enter  con- 
tinuances and  hear  an  appeal  against  an  order  of  removal. 
It  appeared  that  a  notice  and  grounds  of  appeal  were  served 
on  the  20th  of  June.  The  quarter  sessions  for  the  county 
of  Suffolk  commenced  at  Beccles  on  the  29th  of  June,  and 
was  held  by  adjournment  for  the  division  of  Bury  St.  Ed- 
munds on  the  7  th  of  July.  According  to  the  practice  of 
the  sessions,  the  respondent  parish  being  within  the  division 
of  Bury  St  Edmunds,  the  appeal  was  required  to  be  tried 
there.  The  stat  4  &  5  Wm.  4,  c.  76,  s.  81,  requires  grounds 
of  appeal  to  be  sent  ^^  fourteen  days  at  least  before  the  first 
day  of  the  sessions  at  which  such  appeal  is  intended  to  be 
tried;"  and  the  question  raised  was,  whether,,  upon  the 
construction  of  that  statute,  the  notice  and  grounds  of  appeal 
should  be  delivered  fourteen  days  before  the  first  day  of  the 
quarter  sessions,  or  only  fourteen  days  before  the  first  day 
of  the  sessions  for  the  division  at  which  the  appeal  is  to  be 
tried. 

I  am  of  opinion  that  the  former  is  the  proper  construction 


Aa)  7  T.  R.  107. 
(b)  19  Vin.  Ab.  356. 


yic)  2   Stra.    1263  ;    See 
Rex  V.  Fisher,  id.  p.  865. 


also 
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'^ V ' 

Regina 

p. 

Justices  of 

Suffolk. 


to  be  put  upon  the  words  of  the  statute ;  and  that  the  words 
"first  day  of  the  sessions,"  mean  first  day  of  the  general 
quarter  sessions  of  the  peace  for  the  county,  and  not  the 
first  day  of  any  adjourned  sessions. 

I  am  fortified  in  this  view  by  the  cases  of  Jtex  v. 
Coystan  (a) ;  Rex  v.  Inliabitants  of  Polstead  (A) ;  and  Rex 
V.  Justices  of  Sussex  (c). 

The  rule  must,  therefore,  be  discharged. 


(a)  19  Vin.  Abr.  350. 
^b)  2  Stra.  1263. 


Rule  discharged, 
•^(c)  7T.  B.  107. 


Banks  v.  Newton. 

Where  a  eause  1  HIS  was  a  rule.  Calling  upon  the  plaintiif  to  shew  cause 

on  the  Hst  in  ^^J  there  should  not  be  a  new  trial,  or  why  the  defendant 

Court^and  the  ^**^*^^  ^^^  ^  *'  liberty  to  enter  a  su^estion  on  the  roll  to 

practice  of  the  deprive  the  plaintiff  of  costs^  under  the  46  Geo.  3,  c.  88, 

go  through  the  8-  14  (a),  (a  Court  of  Requests'  Act  for  the  western  division 

the  "defbllded  ^^  ^^®  hundred  of  Brixton,  in  the  county  of  Surrey.) 

causes  first, 
and  on  coming 
to  No.  15,  the 
plaintiff's 
attorney  stated 
it  to  be  un- 
defended, 
having  good 
ground  for 
believing  it 
to  be  so,  and 
the  cause  was 
accordingly  taken  and  tried  in  the  defendant's  absence :   Held,  no  ground  for  a  new  trial. 

At  the  time  the  debt  for  which  the  action  was  brought  was  contracted,  the  plaintiff  asked  the 
defendant  where  he  resided,  and  was  told  by  him  that  he  resided  at  No.  4,  Ifanchester  Buildings, 
in  consequence  of  which  the  goods  were  sent  there,  and  repeated  conversations  were  had  with 
the  defendant  there,  in  none  of  which  did  he  give  the  plaintiff  any  reason  to  think  that  he  bad 
any  other  residence.  The  writ  described  him  as  of  Manchester  Buildings,  and  to  the  writ  he 
appeared  and  pleaded,  and  no  objection  was  made  to  the  description  of  the  residence  until  after 
trial  and  verdict :  Hdd,  ou  motion  to  enter  a  suggestion  under  a  Court  of  Requests*  Act,  that 
the  defendant  was  precluded  from  shewing  that  in  point  of  fact  he  resided  elsewhere,  and  within 
the  jurisdiction  of  the  Court  of  Requests. 

Held  also,  on  motion  to  set  aside  the  taxation  of  costs,  the  final  judgment  signed  on  the  above 
verdict,  and  writ  of  execution  issued,  that  as  there  was  no  suggestion  on  the  roll,  the  plaintiff's 
judgment  for  costs  was,  on  the  face  of  it,  regular. 


(a)  The  31  Geo.  2,  e.  23,  en- 
titled '*  An  Act  for  the  more  easy 
and  speedy  recovery  of  small 
debts  within  the  western  division 
of  the  hundred  of  Brixton,  in  the 
county  of  Surrey,"  constitutes  the 


Court  of  Requests,  and  gives  a 
limited  jurisdiction  to  the  amount 
of  40«. 

The  46  Geo.  3,  c.  88,  (local 
and  personal,  public,)  which  is 
entitled    "  An    act    to    explain. 
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The  affidavit  of  the  defendant  in  support  of  the  rule 
shewed,  that  he  resided  at  a  house  called  Heathfield 
Cottage,  on  Wandsworth  Common,  which  was  within  the 
jurisdiction  of  the  Court  of  Requests  for  the  western  division 
of  Brixton,  and  that  he  had  resided  there  since  May,  1846. 
That  he  also  had  chambers  at  No.  19,  Manchester  Buildings, 
Westminster,  which  he  used  for  professional  purposes.  That 
he  was  served  with  process  in  December,  1846,  in  the  above 
cause,  which  was  an  action  of  debt  to  recover  the  sum  of 
42.  ISs.  for  goods  sold  and  delivered,  and  that  notice  of 
trial  before  the  sheriff  of  Middlesex  was  given  for  the  Slst 
of  December.  That  he  attended  personally  on  that  day  at 
a  quarter  past  ten  o'clock,  and  found  the  cause  entered 
No.  15  on  the  list  That  he  remained  in  attendance  until, 
later  in  the  day,  he  discovered  that  the  cause  had  been 
called  on  before  his  arrival,  on  a  representation  made  by 
the  plaintiiTs  attorney  that  the  cause  was  undefended ;  and 
that  a  verdict  had  been  returned  for  the  plaintiff  for  the 
full  amount  claimed.  That  he  had  never  given  the  plaintiff 
or  his  attorney  any  reason  to  believe  that  the  cause  was 
undefended.  And  that  the  debt  was  one  recoverable  in 
the  Court  of  Requests  for  the  western  division  of  the 
hundred  of  Brixton,  within  the  jurisdiction  of  which  Court 
he  resided. 

The  affidavit  in  answer  shewed,  that  the  plaintiff  was  a 
shopkeeper,  and  that  in  July,  1845,  the  defendant  called 
at  his  shop,  and  ordered  the  goods  which  composed  the 
first  item  in  the  bill  of  particulars.     That  he  then  stated 

amend,  and  extend"  the  former  act  and  of  this  act,  or  either  of 
act,  extends  the  jurisdiction  from  them,  in  the  said  Coan  of  Re- 
debts  of  40#.  to  5/.  quests,  then  and  in  every  such 
By  sect.  14  of  the  latter  act,  case,  the  plaintiff  or  plaintiffs  in 
it  is  enacted,  that  if  "  any  such  action  or  suit  shall  not,  by 
action  or  suit  shall  be  com-  reason  of  a  verdict  for  him,  her, 
menced  in  any  of  his  Majesty's  or  them,  or  otherwise,  have  or  be 
Courts  of  Record  at  Westminster,  entitled  to  any  costs  whatsoever." 
for  any  debt  not  exceeding  the  And  if  the  verdict  shall  pass  for 
sum  of  five  pounds,  and  recover-  defendant,  then  the  defendant 
able  by  virtue  of  the  said  recited  shall  have  double  costs. 
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that  he  lived  at  No.  4,  Manchester  Buildings,  Westminster. 
That  the  plaintiff  sent  to  see  if  that  statement  was  correct, 
and  upon  inquiry  at  No.  4,  Manchester  Buildings,  was  told 
the  defendant  did  live  there.  That  upon  the  faith  of  his 
residing  there,  the  plaintiff  furnished  him  with  the  goods. 
That  the  defendant  having  afterwards  removed  from  No.  4 
to  No.  19,  Manchester  Buildings,  came  himself  on  two 
subsequent  occasions,  in  the  months  of  November  and 
December  in  the  same  year,  and  ordered  the  other  two 
parcels  of  goods  mentioned  in  the  particulars,  which  were 
delivered  to  him  personally.  That  the  plaintiff's  shopman 
frequently  called  at  Manchester  Buildings  to  request  pay- 
ment, and  had  on  some  occasions  seen  the  defendant,  when 
he  promised  payment,  and  once  or  twice,  when  he  had 
called  early  in  the  morning,  been  told  that  the  defendant 
was  not  up.  That  on  the  3rd  of  December,  1846,  the 
defendant  called  at  the  office  of  the  plaintiff's  attorney,  and 
requested  time  to  pay  the  plaintiff's  bill,  not  denying  the 
amount,  nor  questioning  his  liability.  That  the  writ  of 
summons  was  issued  on  the  7th  of  December,  and  served 
on  the  defendant  on  the  8th,  and  described  him  as  of 
"  Manchester  Buildings,  Westminster."  That  the  defendant 
had  appeared  and  pleaded  the  general  issue  to  the  declara- 
tion, which  was  in  debt  for  goods  sold  and  delivered.  That 
notice  of  trial  was  given  before  the  undersheriff  for  the  31st 
of  December.  That  it  was  the  practice  at  that  Court  to 
go  through  the  list,  and  take  those  causes  first  which  were 
undefended ;  and  that  on  coming  to  this  cause,  plaintiff's 
attorney  stated,  as  he  believed  it  to  be,  that  it  was  unde- 
fended. It  was,  therefore,  called  on,  and  evidence  given, 
upon  which  the  jury  returned  a  verdict  for  the  amount 
claimed. 

Hoggins  shewed  cause.  As  to  the  first  part  of  the  rule 
which  asks  for  a  new  trial,  he  submitted  that  the  defendant 
had  fiiiled  to  make  out  any  case  for  the  interference  of  the 
Court.  He  ought  to  have  been  in  attendance  at  the  opening 


9. 

Newton. 
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of  the  Court ;  and  the  presiding  officer  was  entitled  to  take  1 A47. 
the  causes  in  such  order  as  he  thought  most  convenient  for  Banm 
the  ends  of  justice  and  the  economy  of  the  public  time. 
There  was  no  pretence  for  saying  that  the  plaintiff's  attorney 
had  acted  otherwise  than  bona  fide^  in  representing  to  the 
undersheriff  that  the  cause  was  an  undefended  one.  Pnu>- 
tically  it  was  so,  and  he  had  no  reason  to  suppose,  after  the 
defendant  had  been  so  recently  with  him  requesting  time 
for  payment,  that  he  meant  to  appear  and  defend  the  action. 
It  was  the  act  of  the  (]!ourt  therefore,  taking  the  case  out  of 
its  turn ;  and  as  that  is  a  matter  entirely  within  the  discre- 
tion of  the  Court,  a  new  trial  on  this  ground  would  not 
be  granted. 

As  to  the  second  branch  of  the  rule,  which  asks  for  leave 
to  enter  a  suggestion  under  a  Court  of  Requests'  Act  to 
deprive  the  plaintiff  of  costs ;  it  is  submitted,  that  where  a 
defendant  obtains  credit  on  the  representation  that  he  is 
residing  at  a  particular  place,  and  the  goods  are  accordingly 
sent  to  that  place,  and  the  defendant  is  seen  there,  and 
promises  payment,  and  when  a  writ  is  afterwards  sued  out 
against  him,  describing  him  of  that  place,  he  appears  to 
that  writ  without  objecting  to  the  misdescription,  he  will 
not  be  permitted,  after  allowing  the  plaintiff  to  go  on  to 
trial  and  obtain  a  verdict,  to  come  and  ask  the  Court  to 
enter  a  suggestion,  on  the  ground  that  he  resides  else- 
where (a).  \_ErIe,  J. — Where,  at  the  time  a  contract  is 
entered  into,  a  party  makes  a  representation  upon  which 
another  party  acts,  he  cannot  come  and  say  afterwards  that 
he  has  made  a  false  representation.] 

Newton,  in  support  of  the  rule.  The  defendant,  it  is 
submitted,  is  entitled  to  a  new  trial,  as  here  the  cause  was 
taken  out  of  its  turn,  in  consequence  of  the  misrepresentation 

(a)  He  also  argued,  that  under  act  was  by  plea ;  and  not  by  a 

the  terms  of  the  statutes  consti-  suggestion  on  the  roll :  but  as  the 

tuting  the  Court  of  Requests,  the  judgment  proceeded  on  another 

proper  mode  of  taking  advantage  ground,  the  argument  is  omitted. 
of  the  protection  afforded  by  the 
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1847.        by  the  plaintiff's  attorney  that  it  was  undefended.    Had  no 
Banks       ®^^^  representation  been  made,  the  defendant  was  there  in 

9.  suflScient  time  to  have  been  present  at  the  trial. 

Newton.  '^ 

At  any  rate,  the  defendant  is  entitled  to  the  latter  alter- 
native of  the  rule.  The  case  of  Rice  v.  Leph  {a)  shews, 
that  if  a  defendant  resides  or  inhabits  within  London,  and 
is  liable  to  be  sued  in  the  London  Court  of  Requests  for 
debts  under  51,  and  a  plaintiff  sues  htm  elsewhere,  and 
recovers  less,  he  will  not  be  entitled  to  costs;  although  the 
defendant  has  another  place  where  he  occasionally  resides, 
and  the  goods  are  delivered  there.  So  in  Oakes  v.  Attm  (&), 
it  was  held,  that  a  person  resident  within  the  jurisdiction  of 
the  Isle  of  Wight  Court  of  Requests,  and  owing  a  sum  of 
5L  on  the  balance  of  an  account,  was  privileged  to  be  sued 
for  the  debt  in  that  Court,  pursuant  to  the  statute 
46  Geo.  3,  c.  Ixvi.,  s.  40 ;  notwithstanding  that  the  contract 
was  made  elsewhere,  and  although  the  plaintiff  was  ignorant 
that  the  defendant  resided  within  the  jurisdiction,  and 
claimed  alargersum.  [JErkfJ. — Here  the  defendant  has  made 
a  representation  to  the  plaintiff  that  he  resides  out  of  the 
jurisdiction,  and  obtains  the  credit  on  that  representation. 
Is  he  to  be  permitted  to  put  the  plaintiff  to  all  the  expense 
of  a  trial  by  appearing  to  a  writ  describing  him  of  that 
residence,  and  now  come  and  seek  to  deprive  him  of  part 
of  the  benefit  of  the  verdict  which  he  has  obtained  ?  In 
Pickard  v.  Sears  (c)  it  was  held,  that  where  goods  were 
wrongfully  sold  under  an  execution,  and  the  owner  had 
stood  by  and  given  a  sanction  to  the  proceedings  under  the 
execution,  he  could  not  afterwards  maintain  trover  against 
a  bona  fide  purchaser.]  It  may  perhaps  be  a  hardship  upon 
the  plaintiff,  but  the  words  of  the  act  are  imperative  {d) ; 
and  the  Court  has  no  equitable  jurisdiction  in  the  matter. 

Cur.  adv,  vulL 

/'(a)  2  Oowl.  105.  &  P.  48S.    See  also  the  language 

{b)  13  Price,  793 ;  S.  C.  M*Clel.  of  the  Court  in  Coles  v.  7^  Bask 

5S3.  of  England,  10  A.  &  £.  451,  3. 
/(c)  6  A.  &  B.  469  i  S.  C.  2  N.         id)  See  ante,  p.  632,  note  (a>. 


Newton. 
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Erle,  J. — It  appears  that  this  cause  was  taken  as  an  1K47. 
undefended  cause  in  the  usual  course  in  the  undersheriff's  ^"bxvks 
Court,  and  that  the  attorney,  in  stating  it  to  be  undefended,  ^' 

had  good  grounds  for  believing  it  to  be  so.    It  seems  to  me, 
therefore,  that  the  defendant  is  not  entitled  to  a  new  trial. 

The  defendant  has  further  moved  to  enter  a  suggestion 
on  the  roll  to  deprive  the  plaintiff  of  costs,  on  the  ground 
that  he  was  residing  within  the  jurisdiction  of  the  Court  of 
Requests  for  the  western  division  of  the  hundred  of  Brixton 
at  the  time  of  this  action  being  commenced,  and  that  the 
sum  recovered  was  under  5/.  It  appears  to  me,  that  the 
conduct  which  the  defendant  has  pursued  upon  the  present 
occasion  is  an  answer  to  this  motion.  At  the  time  the  debt 
for  which  this  action  is  brought  was  contracted,  the  plaindif 
inquired  of  the  defendaut  where  he  resided,  and  was  told 
by  him  that  he  resided  at  Na  4,  Manchester  Buildings. 
The  goods  were  accordingly  sent  there,  and  repeated 
conversations  were  had  with  him  there,  in  none  of  which 
did  he  give  the  plaintiff  any  reason  to  think  that  he  had 
any  other  residence.  The  writ  also  was  issued,  describing 
him  as  residing  in  Manchester  Buildings,  and  to  the  writ 
he  appeared  and  pleaded,  and  no  objection  was  made  as 
to  the  description  of  residence  till  after  trial  and  verdict, 
when  for  the  first  time  the  plaintiff  is  informed,  by  this 
application,  that  he  resides  elsewhere  also,  and  within 
the  jurisdiction  of  a  Court  of  Requests.  I  think  that, 
as  between  the  plaintiff  and  the  defendant,  for  the  pur- 
pose of  recovering  this  debt,  it  must  be  taken,  as  against 
the  defendant,  that  the  statement  of  residence  which  he 
made  to  the  plaintiff  is  conclusive;  on  the  principle  that 
where  one,  by  his  words  or  conduct,  induces  a  belief  in 
another  of  a  certain  state  of  fiusts,  upon  which  belief  the 
latter  acts,  he  cannot  afterwards  turn  round  and  aver  a 
different  state  of  things  as  existing  at  the  same  time.  The 
representation  here  must  be  taken  to  be  continuing;  for  if 
he  chose  to  rely  on  his  residence  elsewhere,  when  the  writ 
was  sued  out,  he  should  have  taken  the  objection  to  the 
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description  in  the  writ.  I  did  not  deci€le  upon  this  case  at 
the  moment,  although  I  entertained  a  strong  opinion  on 
the  subject ;  and  I  have  since  consulted  the  other  Judges, 
and  am  glad  to  say  that  they  concur  with  me  in  this 
opinion. 

Rule  discharged. 

On  a  subsequent  day  in  the  same  Term,  Newton  moved 
to  set  aside  the  notice  of  taxation  of  costs  in  this  cause,  the 
taxation,  the  final  judgment,  and  the  writ  of  fieri  facias 
issued  thereon,  on  the  ground  of  irregularity ;  the  judgment 
being  signed  for  costs,  whereas  the  defendant  was  exempted 
firom  costs  under  the  Court  of  Requests'  Act  above  cited. 
He  contended  that  the  plaintiff  had  no  right  to  sign  judg- 
ment for  costs,  where  they  were  taken  away  by  the  express 
terms  of  a  statute;  and  that  even  if  a  defendant  had  two 
residences,  he  was  entitled  to  be  sued  in  a  Court  of 
Requests  if  one  was  within  the  jurisdiction  of  such  a  Court 
He  cited  FoM  v.  Coare  (a) ;  Baddley  v.  OUver  (b) ;  Drewt 
V.  C1oIb8  (c);  Bice  v.  Legh  {d) ;  Oakes  v.  AUrin  (e) ;  Crawder 
V.  Bdl(f);  Graham  v.  Browne  (gf), 

Eble,  J. — There  is  no  irregularity  in  the  plaintiff  signing 
judgment  for  costs,  as  he  has  obtained  a  verdict,  and  there 
is  no  suggestion  on  the  roU  to  deprive  him  of  costs.  There 
will,  therefore,  be  no  rule. 

Rule  refused  (A). 

(a)  2  B.  &  P.  588.  judgment,  and  assigned  for  error 

(b)  1  C.  &  M.  219;  S.  C.  that  the  judgment  included  coeU, 
1  DowL  69S.  •^  notwithstanding  he  was  resident 

(c)  2  Tyrw.  503.  within  the  jurisdiction  of  the 
/"(d)  2  Dowl.  105.  Court  of  Requests.  Plea,  in  nuUo 

(e)  13  Price,  793.  est  erratum.    The  Court,  on  the 

^Xf)  2  Dowl.  508.  case  being  argued  in  Michaelmas 

(^)  2  C.  &  J.  327 ;  S.  C.  2  Vacation,  1847,  said,  that  as  the 

Tyrw.  309;  1  DowL  309.  facts  were  admitted  by  the  plea, 

{h)  The  defendant  afterwards  the  judgment  must  be  reversed, 
brought  error  coram  nobis  on  the 
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1847. 

Doe  dem.  Fowler  v,  Rob.  v-"*^ 

Hawkins  moved  for  judgment  against    the  casual  The  Court 

,  reQutres  the 

ejector,  upon  an  affidavit  stating  that  the  party  serving  the  game  strictness 

notice  and  declaration  in  ejectment  had  gone  to  the  pre-  SecUretion  in 

mises  in  question,  the  tenant  in  possession  of  which  was  an  ®Jf  *^'°^?*' 

attorney,  and  had  seen  there  his  daughter,  to  whom  he  had  tenant  in  pos- 

delivered  a  copy  of  the  notice  and  declaration  in  ejectment,  attorney,  as 

That  he  had  proceeded  to  read  over  to  her  the  notice,  but  ^y**ord^ry 

that  before  he  could  finish  she  shut  the  door  in  his  face,  tenant. 

and  he  was  obliged  to  read  it  in  her  absence.     That  he  had 

several  times  attempted  to  serve  the  tenant  in  possession 

personally,  but  could  not  succeed,  as  he  was  always  denied, 

and  the  outer  gates  of  the  premises  were  kept  shut     That 

the  tenant  in  possession  was  holding  on  after  notice  to  quit, 

and  that  deponent  had  several  times  attempted  to  serve 

him  with  a  writ  of  summons  in  an  action  for  the  rent,  but 

without  success.  Under  these  circumstances  it  is  submitted, 

that  sufficient  has  been  done  to  entitle   the  plaintiff  to 

judgment  against  the  casual  ejector.     Here  the  tenant  in 

possession  is  an  attorney,  and  what  might  not  be  sufficient 

in  the  case  of  an  ordinary  tenant,  the  Court  will  consider 

so  when  the  tenant  is  an  attorney.     [Erle^  J. — ^The  sum- 

maiy  jurisdiction  which  this  Court  exercises  over  an  attorney 

as  one  of  its  officers,  is  limited  to  what  he  does  in  the 

character  of  attorney.     Have  you  any  authority  in  support 

of  your  proposition  ?]     In  Doe  dem.  Bower  v.  Roe  (a),  the 

tenant  in  possession  was  an  attorney,  and  the  Court  granted 

a  rule  for  judgment  against  the  casual  ejector,  upon  an 

affidavit  of  the  service  of  the  declaration  and  notice  upon 

his  clerk,  who  stated  himself  ready  to  accept  service  for  his 

employer.     [Erle^  J. — There  the  clerk  was  an  authorized 

agent     What  is  said  by  the  clerk  of  an  attorney  in  his 

office,  as  to  acceptance  of  process,  &c.,  may  be  taken  to  be 

said  by  him  as  agent.]     The  case  of  Doe  dem.  Duke  of 

Portland  v.  Boe  {b)  shews,  that  the  Court  recognises  a 

/(a)  2  Dowl.  923,  N.  S. ;  S.  C.  mm,  dh.  6  Scott,  N.  R.  41 ;  5  M.  &  6. 375. 
^Ib)  1  Dowl.  183,  N.  S. ;  S.  C.  4  Scott  N.  R.  22 ;  3  M.  &  G.  397. 
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1847.        distinction  between  service  on  an  ordinary  tenant  and  on  a 
Doe^dem       tenant  who  is  an  attorney.     There  the   Court  held,  that 
Fowler       where  the  tenant  was  an  attorney,  it  was  unnecessary,  on 
Roe.         serving  him  with  the  declaration  and  notice  in  ejectmcDt, 
to  explain  to  him  the  nature  and  meaning  of  the  proceed- 
ings.    [J?rfe,  J. — The  Court  in  that  case  presumed,  that 
being  an  attorney  he  knew  what  an  ejectment  was,  and, 
therefore,  that  notice  of  the  proceedings  to  him  was  know- 
ledge of  their  nature.]     But  independently  of  his  character 
of  attorney,  it  is  submitted  that  enough  appears  to  have 
been  done  to  entitle  the  lessor  of  the  plaindflf  to  a  rule  nisi 
for  judgment     He  cited  Doe  dem.  Croky  v.  Roe  (a). 

Eble,  J. — I  do  not  see  any  reason  why  an  action  of 
ejectment  against  an  attorney  should  be  conducted  in  a 
different  manner  from  one  against  any  other  subject  of  the 
realm.  I  do  not  think  a  lessor  of  a  plaintiff  is  to  be  facili- 
tated in  getting  possession  of  premises,  merely  because  the 
tenant  happens  to  be  an  attorney. 

I  am,  therefore,  of  opinion  that  the  affidavit  is  insufficient, 
taking  this  as  the  case  of  an  ordinary  tenant  in  possession, 
as  it  only  shews  one  attempt  to  serve  upon  the  premise& 
If  the  affidavit  can  be  amended  in  this  respect,  the  motion 
may  be  renewed. 

Rule  refused 

On  a  subsequent  day, 

Hawkins  produced  an  affidavit,  shewing  additional  &ct8 
and  attempts  to  serve  the  declaration,  and  accordingly 
obtiuned  a 

Rule  nisi. 

Petersdofff  SL^rwardB  shewed  cause,  and  objected  to  the 
insufficiency  of  the  service ;  but  as  he  had  no  affidavit  that 
the  notice  and  declaration  bad  not  come  to  the  hands  of 
the  tenant,  the  Court  made  the 

Rule  absolute. 
/(a)  2  Dowl.  344,  N.  S. 


HILARY    TKRM,    10    VICT. 


Ex  parte  Webb. 

Forte SCUE  applied  (a)  on  behalf  of  an  attorney  of  Tbe  Cotirt 

^®  name  of  Webb,  for  permission  to  take  out  his  certificate  cases!  di^nso 

on  the  first  day  of  the  present  Term,  instead  of  on  the  last  J^^  *  Eastef' 

day;  under  the  following  circumstances.  Term,  9  Vict. 

Mr.  Webb  had  been  admitted  an  attorney  in  Hil»  Term,  Utes  the  taking 

1845,  but  had  never  taken  out  a  certificate.     Shortly  after  Z^^^^^^^^^ 

his  admission,  being  unwell,  he  went  down  to  the  country  ^^^^  "<>'^® 

on  a  visit  to  his  relations.    On  his  return  he  became  a  clerk  bas  elapsed 

to  Messrs.  H.  &  H.  solicitors,  with  whom  he  had  remained  mission  -.  pro. 

ever  since.     On  the  23rd  of  June,  1846,  he  entered  into  ttljIwc^EI?' 

an  arran^rcment  with  Messrs.  H.  &  H.  to  remain  with  them  beennoneglect 

in  the  party 

as  clerk  till  the  1st  of  January,  1848,  after  which  time  it  applyincrto 

was  agreed  that  he  should  succeed  Mr.  H.  as  a  partner  in  notrc^anfcre 

the  firm.     On  the  22nd.  of  December,  1846,  the  active  j^^  thSt'the' 

partner  of  the  firm  died  suddenly,  and  it  became  highly  notices  so 

important  that  the  applicant  should  be  permitted  to  take  out  a  reasonaMe 

his  certificate  immediately,  in  order  that  he  might  at  once  *™^  i*nto"his 

supply  the  vacant  place.   Application  had  been  immediately  conduct,  &c.. 


/j.^^^/i^ , 


made  to  Mr.  Justice  Wightman  on  the  2nd  of  January,  who  admission. 

ordered  the  usual  notices  to  be   given  forthwith,  of  his    s^-^^-  ^ 

intention  to  make  this  motion  on  the  first  day  of  Term, 

which  was  accordingly  done,  as  well  as  notice  given  to  the 

Law  Institution.     Till  the  late  statute  6  &  7  Vict.  c.  73» 

s.  25,  the  leave  of  the  Court  was  not  necessary.     Since 

that  statute,  however,  it  is  otherwise,  and  by  Reg.  Gen., 

Easter  Term,  9  Vict,  (i),  it  would  seem  that  the  application 

should  regularly  be  made  on  the  last  day  of  the  Term  for 

which  the  notice  is  given.     [JErfe,  J. — When  does  that  rule 

say  that  the  notices  are  to  be  given  ?]     Three  days  at  the 

least  previous  to   the    first  day  of  the  Term,  or  if  the 

application  is  to  be  made  in  Vacation,  then  previous  to  the 

(a)  On  tbe  11th  of  January, 
/(ft)  Ante,  vol.  3,  pp.  839,  840. 
VOL.   IV.  T   T  I).   &  L. 
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1847.  first  day  of  the  preceding  Term.  The  object  is,  as  may  be 
Ex  parte      gathered  from  the  recital  of  that  rule,  that  an  opportunity 

Wkbb.  for  «<  inquiring  as  to  the  circumstances  under  which  he  has 
omitted  to  commence  or  has  discontinued  to  practise,  and 
as  to  his  conduct  and  employment  during  the  term  of  such 
omission  or  discontinuance,"  should  be  afibided;  and  it  is 
submitted  that  such  an  oppotrtunity  has  been  afibrded  here. 

Erlb,  J. — ^I  think  this  application  is  reasonable  under 
the  circumstances. 

Motion  granted  (a). 

(a)  In  several  analogooa  cases  in  this  Term,  similar  motions  vere 
granted. 


CuTTS  V.  SuRRiDGE  and  Others. 
(In  the  full  Court.) 

I  Reg.  Gen.,        J.  HIS  was  an  action  on  the  case  for  a  conspiracy  to  defraud 

4  Wm.  4,  r.  2,  the  plaintiff,  in  the  sale  of  certain  wines  by  auction.     The 

powei/Se        defendants  had  pleaded  various  pleas,  traversing  different 

Court  or  averments  contained  in  the  declaration.   The  plaintiff  there- 

Jadge  to  set  '^ 

aside  a  de-        upon,  on  the  7th  of  December,  1846,  demarred  to  the 
frivolous,  pleas,  on  the  ground  that  they  tendered  immaterial  issues. 

tothe"case        The  defendants  twice  obtained  orders  for  time  to  join  in 

of  a  plaintiff      demurrer;  and  ultimately,  on  the  22nd  of  December,  took 

demurnng,  , 

as  a  defendant,  out  a  summons,  calling  on  the  plaintiff  to  shew  cause  why 

demurrer  18^    the  demurrers  should  not  be  set  aside  as  frivolous,  or  why 

"*^l*^t"^t      ^^  allegations  in  the  declaration  which  the  pleas  traversed 

an  improper      should  not  be  Struck  out,  as  being  immaterial  and  surplus- 
proceeding, 
which  the         age.     The  learned  Judge  before  whom  the  summons  was 

Court,  in  its 

discretion, 

may  set  aside  at  any  time. 
^     Therefore,  where  the  defendants  had  obtained  orders  twice  for  time  to  join  in  demmrrer*  Hdd, 
*^  that  they  did  not  thereby  waive  their  right  to  apply  to  the  Court  to  set  aside  the  demofrer  as 

A-  Ac^  ^ku.  (nU.  fiXZu^  ^u/^jMfcr  AJ^. 
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heard  at  Chambersi  having  made  an  order  in  the  terms        1847 
prayed  for, 

fFiUes  now  moved  to  set  aside  the  Jadge*s  order.  He 
submitted,  first,  that  the  rule  of  HiL  Term,  4  Wm.  4,  n  2, 
which  gives  the  power  to  a  Judge  at  Chambers  to  set  aside 
a  demurrer  as  frivolous,  did  not  ^>pl7  to  the  case  of  a 
plaintiff  demurring,  as  the  rule  only  says,  that  <*  leave  may 
be  given  to  sign  judgment  as  for  want  of  a  plea.**  But  even 
if  it  did,  the  defendants  here  have  wuved  their  right  to  the 
benefit  of  that  rule,  by  asking  for  and  accepting  time  to  join 
in  demurrer ;  and  the  principle  of  waiver  which  applies  to 
setting  aside  proceedings  for  irregularity — TrottY.Sfmth{a); 
Stead  V.  Carey  (b) — applies  also  here.  The  defendants  had 
no  right,  after  pleading  to  the  declaration,  to  ask  to  have 
the  allegations  which  they  had  traversed  struck  out  of  the 
declaration.  He  proceeded  to  argue  that  the  demurrers 
were  not  frivolous,  and  cited  Bennion  v.  Davison  (c). 

Cur.  adv,  vuU, 

Lord  Denman,  C.  J.,  delivered  judgment — This  was  an 
application  to  dischai^e  an  order  of  Erle^  J.,  for  setting 
aside,  as  frivolous,  the  plaintiff's  demurrers  to  three  of  the 
defendants'  pleas,  or  striking  out  of  the  declaration  the 
averments  denied  by  those  pleas. 

The  first  ground,  that  the  plaintiff  is  not  within  the  rule 
under  which  demurrers  may  be  set  aside  as  frivolous,  we 
think  wholly  untenable.  The  aigument  is  drawn  firom  the 
word  *'  plea''  employed  in  that  rule ;  but  we  are  of  opinion 
that  the  word  pUa  there  means  pleading^  and  applies  to  any 
pleading  by  either  party. 

Secondly,  a  frivolous  demurrer  was  said  to  be  of  the 
nature  of  an  irregularity,  and  to  have  been  waived  in  this 

y\a)  9  M.  &  W.  765 ;  S.  C.  2      8  Scott,  N.  R.  364 ;  7  M.  &  G. 
Dowl.  278,  N.  S.    -^  646. 

(6)  Ante,  vol.  2,  p.  270;  S.  C.      ^(c)  3  M.  &  W.  179. 
T   T   2 
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1847.        cade  by  the  defendants'  asking  for  time  to  join  in  demuirer. 

CuTTB        ^®  think  that  it  is  not  an  irregularity,  but  an  improper 

«•  proceeding,  which  the  Court,  in  its  discretion,  may  set 

and  Others,    aside  at  any  time;  and  we  think  the  delay  here  afforded  no 

reason  for  the  Judge  refusing  this  application,  even  if  we 

can  review  his  decision  in  this  respect 

We  fully  concur  in  opinion  with  the  learned  Judge,  that 
the  order  ought  to  be  made.  The  pleas  possibly  tender 
immaterial  issues ;  but  if  so,  the  plaintiff,  by  introducing 
into  his  declaration  the  averments  which  they  negative,  is 
alone  to  blame.  The  defendants  are  not  bound  to  place 
themselves  under  the  disadvantage  of  appearing  to  admit 
their  truth  by  passing  them  over  without  contradiction; 
and  if  they  are  immaterial,  the  plaintiff  cannot  suffer  by 
withdrawing  them  firom  the  record. 

Rule  refused. 


Rboina  v.  Justices  of  FlintshibEs 
(West  Eirby  v.  Flint.) 
Upon  appeal     A  RULE  had  been  obtained  in  Michaelmas  Term  last, 

by  the  over- 

s  of  the       calling  on  the  justices  of  the  county  of  Flint  to  shew  cause 


wTK-l^igainst  ^^7  ^  mandamus  should  not  issue  to  them,  commanding 

an  order  of  them  to  enter  continuances  and  hear  an  appeal  against  an 
remoral  made  ^      *^*^        ^ 

opoiithe/Mn-tM  order  for  removing  Sarah  Hughes,  widow,  and  her  two 

which  dial        children,  from  Flint,  in  the  county  of  Flint,  to  West  Kirby, 

^^m^t  in     5n  the  county  of  Chester.     « 

the  towtuhip 
of  W.  K.,  it 

luppeared  that  the  parish  contained  ten  townships,  of  which  the  township  of  W.  K.  was  oae. 
That  there  were  two  churchwardens  appointed  for  the  pari§h  generally,  but  no  overseers.  That 
the  toumship  of  W.  K.  had  its  overseers,  it  was  objected  that  the  notice  and  grounds  of  appeal  were 
incorrectly  signed  by  the  overseers  alone,  and  that  they  should  have  been  signed  by  the  charch« 
wardens  of  the  parish  also.  The  Court  of  Quarter  Sessions,  after  hearing  evidence  as  to  W.  K. 
being  a  township,  supporting  its  own  poor,  decided  that  the  notice  was  incorrectly  signed,  and 
that  there  was  no  sufficient  evidence  that  W.  K.  was  such  a  township :  Held,  that  as  tro  sesrioos 
had  received  evidence  as  to  W.  K.  being  a  township  supporting  its  own  poor,  and  were  of  opinioa 
that  it  was  not,  their  decision  was  a  decision  on  a  question  of  met,  with  which  this  Court  would 
not  interfere. 
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It  appeared  firom  the  aflBdavit  io  support  of  the  rvle, 
which  was  made  by  the  attorney  of  the  appellant  township, 
that  an  order  of  removal  of  Sarah  Hughes,  a  pauper,  and 
her  two  children,  firom  the  parish  of  Flint,  to  the  parish  of 
West  Kirby,  had  been  made  by  two  justices  of  the  peace  of 
the  county  of  flint.  The  order  of  removal  was  directed  to 
the  churchwardens  and  overseers  of  the  parish  of  West 
Eirby ;  but  the  settlement  was  stated  to  have  been  acquired 
in  the  iawnshg>  of  West  Earby.  Against  this  order  the 
overseers  of  the  toumship  of  West  Kirby  had  appealed  to 
the  quarter  sessions.  On  the  case  being  called  on  at  the 
sessions,  it  was  objected  by  the  respondents  that  the  notice 
dnd  grounds  of  appeal  were  not  properly  signed,  as  there 
were  churchwardens  of  the  parish  of  West  Kirby,  and  the 
notice  and  grounds  of  appeal  ought  to  have  been  signed  by 
them  as  well  as  by  the  overseers  of  the  townshq).  It 
appeared  that  evidence  was  then  adduced  to  shew,  that  the 
parish  of  West  Kirby  contained  ten  townships,  each  of 
which  maintained  its  own  poor  separately,  and  one  of  which 
was  the  township  of  West  Kirby.  That  there  were  no 
overseers  for  the  parish,  but  there  were  two  churchwardens, 
who  were  appointed  for  the  parish  generally,  but  did  not 
interfere  with  the  management  of  the  poor.  It  also  appeared 
in  evidence,  that  a  former  order  of  removal  had  been  made 
and  appealed  against  by  the  same  persons  signing  the  present 
notice  of  appeal,  together  with  the  churchwardens  of  the 
parish  of  West  Eorby.  That  on  that  occasion  they  signed 
the  notice  as  churchwardens  and  overseers  of  the  parish  of 
West  Kirby.  That  that  order  was  subsequendy  abandoned, 
and  the  present  order  substituted.  The  sessions,  upon  this 
evidence,  held  that  the  objection  was  a  good  one,  and  that 
tliere  was  no  sufficient  evidence  that  the  township  of  West 
Kirby  was  a  township  maintaining  its  own  poor.  The 
sessions  accordingly  dismissed  the  appeal,  but  offered  the 
appellants  a  special  case,  which  was  declined. 

The  present  rule  for  a  mandamus  having  been  obtained, 


1847. 

^— V ' 

Regina 

V. 

Jnttioesof 

PUNTBHIEE. 
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1847.  Webby  now  shewed  cause.     He  submitted,  that  this  was 


Regina  *  ^^*^  ^  which  the  Court  would  not  interfere  with  the 
Justr  of  ^^^^^'^  ^^  which  the  magistrates  had  come*  Whether  the 
FLINT8U1IIE.  notice  and  grounds  of  appeal  should  have  been  signed  by 
the  churchwardens  of  the  parish  of  West  Eirby,  must  depend 
upon  whether  the  township  of  West  Eirby  maintauied  its 
own  poor  separatdy  and  distinctly  from  the  parish*  That 
was  a  question  of  ftct,  and  therefore  exclusively  within  the 
jurisdiction  of  the  sessions;  and  they  have  decided  that 
there  was  no  suffident  evidence  to  warrant  them  in  coming 
to  the  conclusion  that  the  township  was  a  township  main- 
taining its  own  poor.  The  rule  that  this  Court  will  not 
interfere  with  the  decision  of  the  quarter  sessions  on  a 
question  of  fact  is  distinctly  laid  down  in  Regina  v.  Tht 
Justices  of  Kesteuen  (a).  There  it  was  held,  that  if  the 
sessions,  on  appeal,  decide  on  a  point  preliminary  to  the 
whole  case,  or  to  the  reception  of  a  particular  piece  of 
evidence,  that  they  will  not  hear  the  case  furth^  their 
decision  is  conclusive,  if  the  point  involve  matter  of  fiust 
only.  In  that  case  the  grounds  of  appeal  stated  a  settlement 
by  apprenticeship  in  a  third  parish,  but  did  not  describe 
the  house  in  which  the  residence  took  place,  and  the  sessions 
on  that  objection  dismissed  the  appeal,  after  hearing  the 
respondent's  case  opened,  and  one  witness  examined;  (the 
appellants  not  being  heard  except  on  the  objection) ;  and 
this  Court  refused  a  mandamus  to  enter  continuances  and 
bear. 

T&umtend,  in  support  of  the  rule.  The  case  of  R^ina 
V.  The  Justices  ofKesteven  (a)  is  distinguishable.  There  the 
question  was,  whether  the  statement  of  a  setdement  by 
residence,  in  the  grounds  of  appeal,  was  sufficiently  explicit 
to  entitle  the  appellants  to  go  into  their  case.  That  was  a 
question  of  fact  for  the  sessions  to  determine,  and  having 

/(a)  3  Q,  B.  810;  S.  C.  I  D.  &  M,  113. 
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80  determined  it^  this  Court  would  not  interfere.  But  here  1847. 
the  objection  is  a  preliminaty  objection,  preventing  the  ^^^^JT"^ 
justices  firom  exercising  their  jurisdiction.  In  Bex  v.  The  y- 
Justices  of  Gloucestershire  (a),  two  overseers  of  a  parish  Fliktbhiu. 
divided  the  du^  between  them,  each  taking  a  half  year, 
and  making  up  a  separate  account  One  appealed  to  the 
quarter  sessions  against  the  other's  account,  and  the  justices, 
after  hearing  one  witness  for  the  respondents,  decided  (on 
objections  taken)  that  the  appeal  did  not  lie,  as  the  appel- 
lant was  a  co-overseer,  and  had  made  no  opposition  to  the 
passing  of  the  account  at  special  sessions  and  in  vestry. 
And  it  was  held,  that  there  were  no  grounds  for  rejecting 
the  appeal;  that  the  proceeding  of  the  quarter  sessions 
was  no  hearing  of  the  case,  and  that,  as  they  had  not  exer- 
cised their  jurisdiction,  a  mandamus  should  issue  calling 
upon  them  to  hear  the  appeal  [Erky  J. — Was  not  the 
question  which  the  justices  here  had  to  decide,  whether  or 
not  the  township  of  West  Kirby  was  a  township  supporting 
its  own  poor?]  Yes;  but  there  was  also  a  question  of  law, 
whether,  if  it  were,  the  churchwardens  of  the  parish  ought 
to  have  joined  in  the  appeal ;  and  it  is  not  clear  that  the 
justices  may  not  have  come  to  their  decision  as  much  upon 
the  one  ground  as  the  other.  He  referred  also  to  Rex  v. 
TTie  Justices  of  Warwickshire  (6),  and  Regina  v.  The  Justices 
of  West  Riding  of  Yorkshire  {St  Pancras  v.  Bradford)  (c> 

Cur,  adv.  tmlt. 

Erlr,  J. — ^I  am  of  opinion  that  this  rule  must  be  dis- 
chaiged.  It  seems  to  me  that  the  decision  to  which  the 
sessions  came  was  a  decision  on  a  question  of  fact,  namely, 
whether  or  not  the  township  of  West  Kirby  maintained  its 
own  poor.     They  decided^  after  hearing  evidence,  that  it 

(a)  1  B.  &  Ad.  1.  ./^c)  Ante,  vol.  8,  p.  162.    See 

{b)  6  A.  &  £.  873;  S.  C.  2  N.  also  Regina  v.  Tike  Justices  qf 
&  P.  153.  Surrey,  ib.  p.  673. 
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1847.  named  Thomas  Ross  and  George  Ross,  or  either  of  them^ 
"^j^       sign  the  said  agreement  of  reference;  but  he  offered  to 

Robs.  swear  that  the  said  Thomas  Ross  and  Geoige  Ross  deli- 
vered the  said  agreement  of  reference  to  him^  signed  by 
them,  and  as  the  agreement  of  reference  entered  into 
between  them.  However,  on  the  26th  of  November,  Sir 
G.  R.  Sartorius  did  make  an  affidavit  of  the  due  execution 
of  the  agreement;  upon  which,  on  the  30th  day  of  Novem- 
ber, the  agreement  of  reference  was  made  a  rule  of  Court, 
by  the  attomies  of  George  Ross,  as  of  MichaeUnas  Term. 
That  on  the  1st  of  December,  ai^lication  having  been 
made  to  the  proper  officer  of  this  Court  to  draw  up  the 
rule  nisi  for  setting  aside  the  award,  the  officer  refused  to 
do  so,  unless  George  Ross  or  his  attomies  would  consent 
to  such  rule  being  drawn  up  upon  reading  the  rule  making 
the  agreement  of  reference  a  rule  of  this  Court,  or  unless  a 
Judge's  order  was  obtained  for  that  purpose.  That  appli- 
cation was  accordingly  made  to  George  Ross*s  attomies, 
who  refused  their  consent.  That  thereupon  a  summons 
w&s  taken  out  on  the  5th  of  December  before  a  Judge  at 
Chambers,  who  refused  to  grant  the  application,  but  ordered 
that  no  action  should  be  brought,  nor  any  attachment 
moved  for,  until  the  3rd  of  Hilary  Term  then  next,  so  as  to 
enable  Thomas  Ross  to  apply  for  this  purpose  to  the  Court. 

W.  H.  WaUon  now  moved  for  a  rule  accordingly.  It  is 
submitted,  that  although  the  rule  is  strict  that  no  motion  to 
set  aside  an  award,  where  the  submission  is  by  agreement 
under  the  statute,  can  be  made  after  the  expiration  of  the 
Term  next  after  the  making  of  the  award,  being  the  time 
limited  by  the  statute  for  that  purpose;  yet  here  the  diffi- 
culty in  the  strict  constractionof  the  statute  does  not  occur; 
for  the  motion  has  been  made  and  the  rule  granted  within 
the  prescribed  time.  The  only  question  b  whether,  when 
tho  agreement  is  in  the  hands  of  the  other  party,  and  the 
person  seeking  to  set  aside  the  award  has  no  copy  of  it» 
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thia  Court  will  allow  the  other  side  to  delay  making  it  a  1^-17. 
rale  of  Court  till  too  late  to  move  to  set  the  award  aside. 
It  is  clear  here  that  the  opposite  party  has  done  all  in 
his  power  to  prevent  the  motion  to  set  aside  the  award 
being  made  in  time.  When  the  difficulty  was  discovered 
about  the  attesting  witness,  a  formal  request  was  made  to 
the  opposite  side  to  allow  the  agreement  to  be  made  a  rule 
of  Court  by  consent,  and  refused.  [Erk,  J. — ^Have  you 
any  authority  for  an  application  of  this  kind  ?]  In  the  case 
of  Be  Perring  (a)y  where,  from  the  misconduct  of  one  of  the 
parties  to  an  award,  the  submission  could  not  be  made  a 
rule  of  Court,  so  as  to  enable  the  opposite  party  to  make  it 
a  rule  of  Court  before  the  last  day  but  one  of  the  next 
Term  aftet  the  making  of  the  award,  the  time  for  a  motion 
to  set  it  aside  was  enlarged  until  the  following  Term.  In 
Bottamley  v.  Buckley  and  Another  (b),  where  the  submission 
was  by  order  of  Nisi  Prius,  and  the  defendants,  in  whose 
fiivour  the  award  was  made,  had  possession  of  the  order  of 
reference,  and  although  requested  by  the  plaintiff,  delayed 
making  it  a  rule  of  Court  till  it  was  too  late  to  move  within 
the  time  ordinarily  limited  for  setting  aside  an  award;  this 
Court  ordered  the  defendants  either  to  make  the  order  of 
reference  a  rule  of  Court,  or  to  file  it  with  one  of  the 
Masters,  so  as  to  enable  the  plaintiff  to  make  it  a  rule  of 
Court,  and  allowed  the  plaintiff  to  move  to  set  the  award 
aside  in  a  subsequent  Term,  nunc  pro  tunc.  If  this  appli- 
cation be  not  granted,  the  party  has  no  other  remedy.  The 
Court  of  Chancery  will  not  interfere  where  the  submission 
can  be,  or  has  been  made  a  rule  of  Court  (c);  and  if  the 
award  be  enforced  by  attachment  or  action,  the  defects 
upon  which  it  is  sought  to  be  set  aside  would  form  no 
answer  or  defence. 

Cur.  cdv.  vult 

*^a)  3  Dowl.  98.  Middleton,  6  a  B.  S48,  d.  (c).  •^ 

0)  Watson  on  Awards,  p.  270,         (c)  See    Watson    on   Awards, 

n.  (2),  3rd  ed. ;  Since  reported,  p.  3S7,  et  seq, 
ante,  p.  157.    See  Re  Plews  and 
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1847.  EftLEy  J. — This  was  an  application  for  a  rale  to  shew 

"^^        cause  why  a  rule  which  had  been  granted,  making  a  sub- 

K<»8*       mission  a  rule  of  Court,  should  not  be  drawn  up  as  of  the 

24th  of  November  last,  and  why  a  rule  nisi  which  had  also 

been  granted  to  set  aside  the  award  in  this  case,  should  not 

be  enlaiged  and  be  drawn  up  on  reading  the  former  rule. 

It  appears  to  me  that  this  rule  ought  not  to  be  granted. 
The  statute  is  precise  in  its  terms,  that  the  application  to 
set  aside  an  award  must  be  made  ^'before  the  last  day  of 
the  next  Term  after  such  arbitration  or  umpirage  made  and 
published  to  the  parties."  This  award  was  made  in  Sep- 
tember last,  and,  therefore,  the  application  to  set  it  aside 
should  have  been  made  in  Michaelmas  Term.  It  is  said, 
that  an  application  was  made  on  the  last  day  but  one  of 
Michaelmas  Term,  and  was  granted.  No  motion,  however, 
to  set  aside  an  award  can  be  entertained  until  the  submission 
has  been  made  a  rule  of  Court  It  appears  that  the  party 
was  perfectly  aware,  at  the  time  of  the  application,  that  the 
submission  had  not  then  been  made  a  rale  of  Court,  and 
that  the  rale  nisi  for  setting  aside  the  award  could  not, 
therefore,  be  drawn  up.  He  however  made  no  application 
to  compel  the  opposite  party  to  produce  the  submission, 
in  order  to  be  made  a  rale  of  Court,  but  suffered  tiie  Term 
to  elapse ;  and  now  comes,  In  a  subsequent  Term,  to  ask 
that  the  rale,  which  he  then  obtained  on  insufficient  mate- 
riak,  should  be  taken  as  if  granted  upon  the  necessary 
materials  obtained  since.  I  think  this  ought  not  to  be 
allowed,  and  that,  dierefore,  the  present  motion  must  be 
refused. 

Rule  refused. 
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Chadwick  v.  Herapath.     -f/C^^'CA^'^^^^'  1847. 


vyASE  for  libeL     The  allied  libel  was  contained  in  a  inTrcplica- 
letter  concerning  the  plaintiff  in  a  periodical,  called  Hera-  Jj^'ii^jlf* 
path's  JonmaL     The  defendant  pleaded,  in  pursuance  of  *'/^*J®l'^'^® 
the  provisions  contained  in  the  6  &  7  Vict,  c  96,  s.  2  (a),  pleads  tJhe  de- 

f  jnce  given  by 


(a)  *'That  in  an  action  for  libel 
contained  in  any  public  news- 
paper or  other  periodical  publi- 
cation it  shall  be  competent  to 
the  defendant  to  plead  that  such 
libel  was  inserted  in  such  news- 
paper  or  other  periodical  publi- 
cation without  actual  malice,  and 
without  gross  negligence,  and 
that  before  the  commencement 
of  the  action,  or  at  the  earliest 
opportunity  afterwards,  he  in- 
serted iu  such  newspaper  or 
other  periodical  publication,  a 
full  apology  for  the  said  libel,  or, 
if  the  newspaper  or  periodical 
pnblication  in  which  the  said 
libel  appeared  should  be  ordi- 
narily published  at  intervals  ex- 
ceeding one  week,  had  offered  to 


the  6& 7  Vict, 
publish  the  said  apology  in  any  ^  ?^».J  ^»  *^® 
newspaper  or  periodical   publi-  uvverserac^ 
cation    to    be    selected    by    the  allegations  in 
plaintiffin  such  action;  and  that  Jjf„^®*"^r 
every  such  defendant  shall  upon  although  by  ' 
filing  such  plea  be  at  liberty  to  that  section 
pay  into  Court  a  sum  of  money  L'^^^^ch 
by  way  of  amends  for  the  injury  p]ca  to  sneh 
sustained  by  the  publication  of  action  it  shall 
.ach   libel,  uid  snch  payment  ^^^g 
into  Court  shall  be  of  the  same  to  reply  gene- 
effect,  and  be  available   in  the  rally,  denying 
same  manner  and  to  the  same  gjj^h'^^i^.?' 
extent,  and  be   subject  to   the 
same  rules  and  regulations  as  to 
payment  of  costs  and  the  form  of 
pleading,  except  so  far  as  regards 
the  pleading  of  the  additional 
facts  hereinbefore  required  to  be 
pleaded  by  such  defendant,  as  if 
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1847.  that  the  libel  in  question  had  been  inserted  in  the  news- 
paper in  the  declaration  mentioned,  without  actual  malice 
and  without  gross  negligence:  and  that  before  the  com- 
mencement of  the  action,  the  defendant  inserted  in  the 
said  newspaper  a  full  apology  for  the  said  libel  The  de- 
fendant paid  a  sum  of  five  pounds  into  Court,  and  concluded 
by  averring,  that  the  plaintiff  had  sustained  no  greater 
amount  of  damages. 

Replication.  And  the  plaintiff  saith,  that  he  ought  not 
to  be  barred  from  maintaining  his  aforesaid  action,  because 
he  says  the  said  libel  was  not  inserted  without  actual  malice 
and  without  gross  negligence,  in  manner  and  form  as  in 
the  said  plea  alleged,  nor  did  the  defendant  insert  a  fidl 
apology  for  the  said  libel,  according  to  the  said  statute,  in 
manner  and  form  as  in  the  said  plea  alleged.  And  the 
plaintiff  avers,  that  he  has  sustained  damages  to  a  greater 
amount  than  five  pounds. 

Special  demurrer  on  several  grounds. 

BamUy  in  support  of  the  demurrer.  The  first  ground  of 
demurrer  was,  that  the  plaintiff  had  not,  in  his  replication, 
pursued  the  form  provided  by  the  statute  6  &  7  Vict  e.  96, 
s.  2.  That  section,  after  empowering  the  defendant  to  plead 
that  the  alleged  libel  had  appeared  in  a  public  newspaper, 
that  a  full  apology  had  been  inserted  in  the  said  newspaper, 
and  also  a  payment  of  money  into  Court  by  way  of  amends, 
provided  ^*  that  to  such  plea  to  such  action  it  shall  be  com-* 
petent  to  the  plaintiff  to  reply  generally,  denying  the  whole 
of  such  plea."    This  was  a  new  statutory  mode  of  pleading 

actions  for  libel  had  not  been  ment  qfjiutice  ;*  and  that  to  snch 

excepted  from  the  personal  ac-  plea  to  such  action  it  shall  be 

tions  in  which  it  is  lawful  to  pay  competent  to  the  plaintiff  to  reply 

money  into  Court  under  an  act  f^enerally,  denying  the  whole  of 

passed  in  the  session  of  Parlia*  such  plea." 
ment  held  in  the  fourth  year  of         By  8  &  9  Vict.  c.  75,  s.  2,  the 

his  late  Majesty,  intituled  '  An  plea  is  a  nullity  without  payment 

Act  for  the  further  amendment  qf  into   Court,  where  payment  is 

the  laWf  and  the  better  adcanee^  pleaded. 
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contrary  to  that  permitted  at  common  law:  if,  therefore,        1847. 

the  plaintiff  availed  himself  of  it  at  all,  he  was  bound  to  do     q^^uwick. 

so  in  toto.  Here,  however,  the  plamtiff  had  merely  selected  ^' 

certain  allegations  in  the  plea  for  the  purpose  of  traversing 

them.     Thus  he  did  not  deny  the  allegation  in  the  plea, 

that  the  libel  had  appeared  in  a  public  newspaper.    In 

Leafy.JRobsan  (a\  where  a  defendant  pleaded  his  discharge 

under  the  5  &  6  Vict  c.  116,  the  Court  of  Exchequer  held 

the  plea  bad  for  not  contuning  all  the  requisites  set  forth 

in  the  statute.     [Maule^  J. — ^In  the  case  cited,  a  particular 

form  was  pointed  out  by  the  section  on  which  the  plea  was 

framed,  and  that  form  the  defendant  did  not  adopt     Here, 

however,  no  particular  form  is  given,  but  the  plaintiff  is 

permitted  to  deny  such  dilations  in  the  plea  as  he  thinks 

proper.    He  is  at  liberty,  if  he  chooses,  to  deny  everything, 

but  he  is  not  bound  to  do  so.]     Again,  the  form  of  issue 

adopted  by  the  plaintiff  was  incorrect;  for,  the  malice  was 

denied  by  the  defendant  in  the  plea,  and  was  also  denied 

by  the  plaintiff  in  the  replication.    [Maule,  J. — In  the  plea 

it  is  alleged,  that  the  libel  was  inserted  without  malice. 

The  plaintiff,  in  his  replication,  alleges  that  the  libel  was 

not  inserted  without  malice.    In  point  of  form,  therefore,  it 

is  correct] 

Montagu  ChavtiberB  and  Peacock  appeared  in  support  of 
the  replication,  but  were  stopped  by  the  Court 

Per  CiTRiAM. 

Judgment  for  the  plaintiff. 

yia)  AfUe,  vol.  2,  p.  646 ;  S.  C.  13  M.  &  W.  651.  See  Cook  v.  Heiuou, 
ante,  vol.  3,  p.  177 ;  QUkm  v.  Deare,  ib.  p.  412. 
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1847. 


On  an  appli- 
cation to  enter 
judgment  nunc 
pro  tunc,  it 
appeared  that 
the  cause  was 
tried  in  De- 
cember 1B45, 
and  that  the 
plaintiff  ten- 
dered a  bill 
c»f  exceptions. 
It  was  settled 
and  scaled  in 
May  1846, 
and  the  postern 
deliTerca  to 
the  defendants 
on  the  3rd  of 
June  1846. 
Negotiations 
were  pending 
between  the 
parties  as  to 
the  form  in 
which  the 
judgment 
should  be 
entered,  down 
to  the  27th  of 
October  fol- 
lowing, when  . 
one  of  the     1 
defendants  / 
died:  Hdajt 
that  as  the^ 
delay  in  sign- 
ing judgment 
was  not  the 
delay  of  the 
Court,  the 
rule  could  not 
be  granted. 


FiSHMOMGEBS'  (^GMFANY  0.    ROBEaTSON,  STAINESt 

and  Others. 

KyHANNELL^  Seijt^  and  BomUy  shewed  cause  against 
a  rule  nisi  obtained  by  Murphy^  Serjt.,  which  called  upon 
the  plaintiff  to  shew  cause  why  judgment  upon  the 
verdict  obtained  by  the  defendant,  Robertson,  should 
not  be  entered  up  nunc  pro  tunc.  It  was  an  action  of 
assumpsit,  and  the  defendants  pleaded  severally.  The 
defendants,  Robertson  and  Staines,  each  pleaded  non 
assumpsit,  and  the  other  defendants  pleaded  specially. 
The  cause  was  tried  before  THndaly  C.  J.,  at  the  sittings 
after  Michaelmad  Term,  1845,  when  a  verdict  was  found  in 
fikvour  of  the  two  defendants  Robertson  and  Staines,  on  the 
issue  of  non  assumpsit  In  the  course  of  the  cause  certain 
evidence  was  tendered  on  the  part  of  the  defendants,  to 
which  the  plaintiff  objected.  The  Chief  Justice  was  of 
opinion  that  it  was  admissible,  and  accordingly  allowed  it 
to  go  to  the  jury.  A  bill  of  exceptions  was  tendered  to 
his  ruling.  By  consent,  the  jury  were  discharged  from 
finding  on  any  other  issues  in  the  cause.  Subsequently, 
Various  attendances  took  place  before  the  Lord  Chief 
Justice,  in  order  to  settle  the  bill  of  exceptions,  and  it  was 
ultimately  settled  and  sealed  on  the  23rd  of  May,  1846. 
On  the  3rd  of  June  following,  application  was  made  to  the 
associate  for  the  postea,  and  on  that  day  it  was  obtained  by 
the  defendants  from  him.  Differences  then  arose  between 
the  legal  advisers  of  the  fishmongers'  Company  and  those 
of  the  defendants  as  to  the  form,  whether  joint  or  several, 
in  which  the  judgment  should  be  drawn  up;  it  was 
ultimately  agreed,  however,  on  the  22nd  of  August,  by  all 
parties,  what  should  be  the  form  in  which  it  should  be 
drawn  up.  Further  negotiations  then  took  place  concerning 
the  course  to  be  adopted  with  reference  to  the  actual  signing 
judgment,  and  on  the  26th  of  October,  the  attorney  for 
Robertson  gave  notice  that  he  should  sign  judgment  on 
the  29th  of  that  month.      Robertson  died  on  the  28th, 
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and  in  Michaelmas  Teim  the  present  rule  was  obtained,  at  1^47- 
the  instance  of  Robertson's  executors.  The  question  was,  fishmongkbb* 
whether  the  lapse  of  time  after  the  expiration  of  two  Terms  Company 
after  the  verdict  was  pronounced,  could  in  this  case  be  Bobebtsok 
considered  as  the  delay  of  the  Court.  It  was  submitted 
that  it  could  not  By  the  17  Car.  2,  c  8,  s.  1,  the  judgment 
might  be  entered  within  two  Terms  aft:er  the  verdict, 
notwithstanding  the  death  of  either  party  between  the  ver- 
dict and  the  judgment  Then  by  Reg.  Gen.,  HiL  Term, 
4  Wm.  4,  pt  IL,  r.  3,  it  was  ordered  ''all  judgments, 
whether  interlocutory  or  final,  shall  be  entered  of  record 
of  the  day  of  the  month  and  year,  whether  in  Term  or 
Vacation,  when  signed,  and  shall  not  have  relation  to  any 
other  day.  Provided,  that  it  shall  be  competent  for  the 
Court  or  a  Judge  to  order  a  judgment  to  be  entered  nunc 
pro  tunc."  The  rule  of  Court  did  not  extend  the  rights 
of  the  parties  beyond  what  they  were  under  the  statute, 
and  the  Court  never  exercised  its  power  to  direct  judgment 
to  be  entered  nunc  pro  tunc,  except  where  the  delay  was 
caused  by  the  act  of  the  Court  This  was  expressly  held 
in  the  case  of  Vaughan  v.  WUson  (a).  In  the  present  case, 
it  could  not  be  said  that  the  delay  arose  fit)m  the  act  of  the 
Court,  as  the  defendants  might,  while  the  discussion  was 
proceeding  in  settling  the  bill  of  exceptions,  have  agned 
judgment  [WUde,  C.  J. — The  record  remdns  in  the 
hands  of  the  associate  until  the  bill  of  exceptions  is  settled. 
During  that  time  there  would  be  a  diflBculty  in  signing 
judgment]  But  the  defendants  got  possession  of  the 
postea  on  the  3rd  of  June,  and  consequendy  there  could 
be  no  necessity  for  waiting  until  Michaelmas  Term  after 
the  death  of  Robertson  on  the  28th  of  October,  before  any 
attempt  was  made  to  sign  judgment  It  was  in  the  defend- 
ant's power  to  sign  judgment  immediately  after  the  postea 
was  obtained  from  the  associate.     As,  therefore,  the  delay 

^  (a)  4  BiBg.  N.  C.  116 ;  S.  C.  6  Scott,  404. 
VOL.  IV.  V  V  P.   &  L. 
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1847.  which  had  occurred  in  signing  judgment  was  not  caused  by 
jY^^jj^jgj^g,  the  Court,  there  was  no  ground  for  granting  the  present 

Company      application. 

R0BEKT6ON 

an  erg.  Murphy^  Serjt,  and  G.  L.  Brovme^  in  support  of  the 
rule.  The  facts  of  the  case  shewed  that  there  was  no 
default  on  the  part  of  the  defendant  in  not  signing  judg- 
ment sooner,  and,  therefore,  he  ought  to  be  in  the  same 
situation  now  as  if  judgment  had  been  signed  within  two 
Terms  after  the  jury  found  their  verdict  [WUHamSj  J, — 
Does  the  17  Car.  2  apply  to  several  defendants?]  It  had 
not  been  decided  that  it  did  not,  and  it  should  be  construed 
so  as  to  apply  to  them.  Then  if  they  could  sign  judgment^ 
their  representatives  might  There  ought  to  be  no  dis- 
tinction on  the  point  In  Mcnra  v.  Qidn  (a),  on  an 
application  similar  to  the  present,  Grose^  J.,  laid  down  the 
principle  that  the  Court  would  interfere  where  justice  was 
required,  by  directing  judgment  to  be  entered  nunc  pro 
tunc.  So  in  Copley  v.  Day  {b),  on  an  application  to  enter 
up  judgment  nunc  pro  tunc,  although  the  application  was 
refused,  the  Court  intimated  a  strong  wish  to  make  the 
rule  absolute  if  a  precedent  could  be  found,  in  order  to 
prevent  injustice  accruing.  Now  here,  if  this  rule  were 
discharged,  considerable  injustice  would  be  done,  as  the 
delay  had  been  caused  by  the  continued  negotiation  of  the 
parties. 

Wilde,  C.  J. — This  motion  is  not  presented  to  the 
Court  on  very  distinct  grounds.  But  it  seems  that  Alb 
parties  were  in  a  state  of  negotiation  as  to  preparing  the 
bill  of  exceptions,  and  the  defendant  died  before  the  jadg- 
ment  was  entered,  and  it  is  now  sought  to  have  it  entered 
nunc  pro  tunc.  In  the  course  of  my  experience  I  never 
knew  a  case  where  judgment  has  bee^  entered  nunc  pro 
tunc,  except  where  the  necessity  for  the  application  had 

X(a)  6  T.  R.  1.  -\b)  4  Taunt.  702. 
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a  been  caused  by  the  delay  of  the  Court;  and  the  motion       1847. 

r  has  always  been  based  upon  the  ground^  that  the  delay  was  fishmongers* 

that  of  the  Court     It  may  be,  that  if  there  has  been  some     Company 
bad  faith  in  the  conduct  of  one  of  the  parties,  that  might    Robertson 
t  possibly  be  considered  as  a  ground  for  the  Court's  inter- 

st  ference.     But  in  the  present  case  no  such  ground-  exists. 

3  The  question  is,  whether  the  Court  shall  direct  a  judgment 

i;  to  be  entered  up  of  a  day  antecedent  to  the  death  of  one  of 

tz  the  parties.     Now,  by  the  general  rule,  the  postea  is  not 

^  delivered  out  until  the  bill  of  exceptions  is  sealed;  but  the 

r  party  who  obtains  the  verdict  is  at  liberty  to  sign  judgment, 

,^  whether  the  bill  of  exceptions  is  sealed  or  not     But  it  is 

^  not  the  practice  to  do  so  without  an  order  of  a  Judge  of  the 

^^  Court     When  the  postea  is  complete,  it  is  the  practice  for 

^ ;  tile  successful  party  to  sign  judgment   Now  here  it  appears 

;f  that  the  judgment  might  have  been  signed  during  the  life- 

^  time  of  the  defendant,  Robertson,  as  he  obtained  the  postea 

..  on  the  3rd  of  June,  and  he  did  not  die  until  the  28th  of 

October  following.  He  might  at  any  time  therefore,  between 
those  two  dates,  have  signed  judgment  The  reason  given  for 
the  delay  is,  that  there  was  a  discussion  proceeding  between 
them  as  to  the  form  of  the  judgment  But  the  plaintiff, 
by  entertaining  that  discussion,  did  not  thereby  prevent 
tiie  defendant  from  signing  his  judgment  Then  it  is  said 
that  the  plaintiff  has  consented  to  the  delay.  But  has  he 
given  up  any  right  resulting  from  a  death  in  the  meantime  ? 
That  did  not  waive  any  right  that  he  had,  or  give  any 
advantage  to  the  defendant  If  that  was  intended,  some 
stipulation  should  have  been  made  upon  that  point  No 
bad  frdth  is  suggested  as  existing  on  the  part  of  the  plaintiff. 
The  only  ground  stated  for  this  application  is,  that  there 
has  been  a  negotiation  between  the  parties  down  to  the 
.  2Sth  of  October.  There  is  no  case  which  authorizes  such 
an  interference,  nor  does  it  come  within  any  principle  that 
^  I  can  discover.   It  would  be  very  inconvenient  if  we  were  to 

^  enter  into  discussions  of  this  description,  when  the  parties 

u  u  2 
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1847.  named  Thomas  Ross  and  Geoige  Ross;,  or  either  of  them, 
^~^^^^  sign  the  said  agreement  of  reference;  but  he  offered  to 
R0B8.  swear  that  the  said  Thomas  Ross  and  Geoige  Ross  deli- 
vered the  said  agreement  of  reference  to  him,  signed  by 
them,  and  as  the  agreement  of  reference  entered  into 
between  them.  However,  on  the  26th  of  November,  Sir 
G.  R.  Sartorius  did  make  an  affidavit  of  the  due  execution 
of  the  agreement;  upon  which,  on  the  30th  day  of  Novem- 
ber, the  agreement  of  reference  was  made  a  rule  of  Court, 
by  the  attomies  of  Geoige  Ross,  as  of  Michaelmas  Term. 
That  on  the  1st  of  December,  application  having  been 
made  to  the  proper  officer  of  this  Coort  to  draw  up  the 
rule  nisi  for  setting  aside  the  award,  the  officer  refused  to 
do  so,  unless  George  Ross  or  his  attomies  would  consent 
to  such  rule  being  drawn  up  upon  reading  the  rule  making 
the  agreement  of  reference  a  rule  of  this  Court,  or  unless  a 
Judge's  order  was  obtained  for  that  purpose.  That  appli- 
cation was  accordingly  made  to  Geoige  Ross's  attornies, 
who  refused  their  consent.  That  thereupon  a  summons 
wits  taken  out  on  the  5th  of  December  before  a  Judge  at 
Chambers,  who  refused  to  grant  the  application,  but  ordered 
that  no  action  should  be  brought,  nor  any  attachment 
moved  for,  until  the  3rd  of  HUary  Term  then  next,  so  as  to 
enable  Thomas  Ross  to  apply  for  this  purpose  to  the  Court. 

fF.  H.  Watson  now  moved  for  a  rule  accordingly.  It  is 
submitted,  that  although  the  rule  is  strict  that  no  motion  to 
set  aside  an  award,  where  the  submission  is  by  agreement 
under  the  statute,  can  be  made  after  the  expiration  of  the 
Term  next  after  the  making  of  the  award,  being  the  time 
limited  by  the  statute  for  that  purpose;  yet  here  the  diffi- 
culty in  the  strict  construction  of  the  statute  does  not  occur ; 
for  the  motion  has  been  made  and  the  rule  granted  within 
the  prescribed  time.  The  only  question  is  whether,  when 
tha  agreement  is  in  the  hands  of  the  other  party,  and  the 
person  seeking  to  set  aside  the  award  has  no  copy  of  it. 
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this  Court  will  allow  the  other  side  to  delay  making  it  a  1^47. 
rule  of  Court  till  too  late  to  laove  to  set  the  award  aside.  j^^ 
It  is  clear  here  that  the  opposite  party  has  done  all  in  ^^ 
his  power  to  prevent  the  motion  to  set  aside  the  award 
being  made  in  time.  When  the  difficulty  was  discovered 
about  the  attesting  witness,  a  formal  request  was  made  to 
the  opposite  side  to  allow  the  agreement  to  be  made  a  rule 
of  Court  by  consent,  and  refused.  [Erie,  J. — Have  you 
any  authority  for  an  application  of  this  kidd  ?]  In  the  case 
of  Re  Perrmg  (a),  where,  from  the  misconduct  of  one  of  the 
parties  to  an  award,  the  submission  could  not  be  made  a 
rule  of  Court,  so  as  to  enable  the  opposite  party  to  make  it 
a  rule  of  Court  before  the  last  day  but  one  of  the  next 
Term  aftef  the  making  of  the  award,  the  time  for  a  motion 
to  set  it  aside  was  enlarged  until  the  following  Term.  In 
Battamky  v.  Buckley  and  Another  {li)y  where  the  submission 
was  by  order  of  Nisi  Prius,  and  the  defendants,  in  whose 
&vour  the  award  was  made,  had  possession  of  the  order  of 
reference,  and  although  requested  by  the  plaintiff,  delayed 
making  it  a  rule  of  Court  till  it  was  too  late  to  move  within 
the  time  ordinarily  limited  for  setting  aside  an  award;  this 
Court  ordered  the  defendants  either  to  make  the  order  of 
reference  a  rule  of  Court,  or  to  file  it  with  one  of  the 
Masters,  so  as  to  enable  the  plaintiff  to  make  it  a  rule  of 
Court,  and  allowed  the  plaintiff  to  move  to  set  the  award 
aside  in  a  subsequent  Term,  nunc  pro  tuna  If  this  appli- 
cation be  not  granted,  the  party  has  no  other  remedy.  The 
Court  of  Chancery  will  not  interfere  where  the  submission 
can  be,  or  has  been  made  a  rule  of  Court  (e);  and  if  the 
award  be  enforced  by  attachment  or  action,  the  defects 
upon  which  it  is  sought  to  be  set  aside  would  form  no 
answer  or  defence. 

Cvr.  adv.  vtdt 

^a)  3  Dowl.  98.  Middkton,  6  Q.  B.  848,  d.  (c).  -^ 

(6)  Watson  on  Awards,  p.  270,         (c)  See    Watson    on    Awards, 

n.  (2),  3rd  ed. ;  Since  reported,  p.  387,  e/  seq. 
ante,  p.  157<    See  Ee  Plews  and 
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1847.  named  Thomas  Ross  and  Geoige  Boss,  or  either  of  themj 
^~^^^^  sign  the  said  agreement  of  reference;  but  he  offered  to 
R0B8.  swear  that  the  said  Thomas  Boss  and  Geoige  Roes  deli- 
vered the  said  agreement  of  reference  to  him,  signed  by 
them,  and  as  the  agreement  of  reference  entered  into 
between  them.  However,  on  the  26th  of  November,  Sir 
G.  R.  Sartorius  did  make  an  affidavit  of  the  due  execution 
of  the  agreement ;  upon  which,  on  the  30th  day  of  Novem- 
ber, the  agreement  of  reference  was  made  a  rule  of  Court, 
by  the  attomies  of  Geoige  Ross,  as  of  Michaelmas  Term. 
That  on  the  1st  of  December,  af^lication  having  been 
made  to  the  proper  officer  of  this  Court  to  draw  up  the 
rule  nisi  for  setting  aside  the  award,  the  officer  refused  to 
do  so,  unless  George  Ross  or  his  attomies  would  consent 
to  such  rule  being  drawn  up  upon  reading  the  rule  making 
the  agreement  of  reference  a  rule  of  this  Court,  or  unless  a 
Judge's  order  was  obtained  for  that  purpose.  That  appli- 
cation was  accordingly  made  to  Geoige  Ross's  attornies, 
who  refused  their  consent.  That  thereupon  a  summons 
wt»  taken  out  on  the  5th  of  December  before  a  Judge  at 
Chambers,  who  refused  to  grant  the  application,  but  ordered 
that  no  action  should  be  brought,  nor  any  attachment 
moved  for,  until  the  3rd  of  Hilary  Term  then  next,  so  as  to 
enable  Thomas  Ross  to  apply  for  this  purpose  to  the  Court 

ffl  IL  Watson  now  moved  for  a  rule  accordingly.  It  is 
submitted,  that  although  the  rule  is  strict  that  no  motion  to 
set  aside  an  award,  where  the  submission  is  by  agreement 
under  the  statute,  can  be  made  after  the  expiration  of  the 
Term  next  after  the  making  of  the  award,  being  the  time 
limited  by  the  statute  for  that  purpose;  yet  here  the  diffi- 
culty in  the  strict  construction  of  the  statute  does  not  occur; 
for  the  motion  has  been  made  and  the  rule  granted  within 
the  prescribed  time.  The  only  question  is  whether,  when 
the  agreement  is  in  the  hands  of  the  other  party,  and  the 
person  seeking  to  set  aside  the  award  has  no  copy  of  it. 
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this  Court  will  allow  the  other  side  to  delay  making  it  a  1^47. 
rule  of  Court  till  too  late  to  move  to  set  the  award  aside. 
It  is  clear  here  that  the  opposite  party  has  done  all  in 
his  power  to  prevent  the  motion  to  set  aside  the  award 
being  made  in  time.  When  the  difficulty  was  discovered 
about  the  attesting  witness^  a  formal  request  was  made  to 
the  opposite  side  to  allow  the  agreement  to  be  made  a  rule 
of  Court  by  consent,  and  refused.  [£rfc,  J. — Have  you 
any  authority  for  an  application  of  this  kiild  ?]  In  the  case 
of  Re  Perrvng  (a)y  where,  from  the  misconduct  of  one  of  the 
parties  to  an  award,  the  submission  could  not  be  made  a 
rule  of  Court,  so  as  to  enable  the  opposite  party  to  make  it 
a  rule  of  Court  before  the  last  day  but  one  of  the  next 
Term  aftef  the  making  of  the  award,  the  time  for  a  motion 
to  set  it  aside  was  enlarged  until  the  following  Term.  In 
Battomley  v.  BuMey  and  Another  (b),  where  the  submission 
was  by  order  of  Nisi  Prius,  and  the  defendants,  in  whose 
&vour  the  award  was  made,  had  possession  of  the  order  of 
reference,  and  although  requested  by  the  plaintiff,  delayed 
making  it  a  rule  of  Court  till  it  was  too  late  to  move  within 
the  time  ordinarily  limited  for  setting  aside  an  award;  this 
Court  ordered  the  defendants  either  to  make  the  order  of 
reference  a  rule  of  Court,  or  to  file  it  with  one  of  the 
Masters,  so  as  to  enable  the  plaintiff  to  make  it  a  rule  of 
Court,  and  allowed  the  plaintiff  to  move  to  set  the  award 
aside  in  a  subsequent  Term,  nunc  pro  tuna  If  this  appli- 
cation be  not  granted,  the  party  has  no  other  remedy.  The 
Court  of  Chancery  will  not  interfere  where  the  submission 
can  be,  or  has  been  made  a  rule  of  Court  (e);  and  if  the 
award  be  enforced  by  attachment  or  action,  the  defects 
upon  which  it  is  sought  to  be  set  aside  would  form  no 
answer  or  defence. 

Cur,  adv.  vtdt 

^a)  3  Dowl.  98.  Mddkton,  6  Q.  B.  848,  d.  (c).  -^ 
(6)  Watson  on  Awarcb,  p.  270,         (c)  See    Watson    on    Awards, 

n.  (2),  3rd  ed. ;  Since  reported,  p.  387*  et  seq. 
ante,  p.  157.    See  Re  Plews  and 
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1847.  named  Thomas  Ross  and  Geoige  Ross,  or  either  of  them, 
^~^^^^    sign  the  said  agreement  of  reference;  but  he  offered  to 

R0B8.  swear  that  the  said  Thomas  Ross  and  Geoige  Roes  deli- 
vered the  said  agreement  of  reference  to  him>  signed  by 
them,  and  as  the  agreement  of  reference  entered  into 
between  them.  However,  on  the  26th  of  November,  Sir 
G.  R.  Sartorius  did  make  an  affidavit  of  the  due  execution 
of  the  agreement ;  upon  which,  on  the  30th  day  of  Novem- 
ber, the  agreement  of  reference  was  made  a  rule  of  Court, 
by  the  attomies  of  George  Ross,  as  of  Michaelmas  Term. 
That  on  the  1st  of  December,  application  having  been 
made  to  the  proper  officer  of  this  Court  to  draw  up  the 
rule  nisi  for  setting  aside  the  award,  the  officer  refused  to 
do  so,  unless  George  Ross  or  his  attomies  would  consent 
to  such  rule  being  drawn  up  upon  reading  the  rule  making 
the  agreement  of  reference  a  rule  of  this  Court,  or  unless  a 
Judge's  order  was  obtained  for  that  purpose.  That  appli- 
cation was  accordingly  made  to  Greoige  Ross's  attornies, 
who  refused  their  consent.  That  thereupon  a  summons 
wt»  taken  out  on  the  5th  of  December  before  a  Judge  at 
Chambers,  who  refused  to  grant  the  application,  but  ordered 
that  no  action  should  be  brought,  nor  any  attachment 
moved  for,  until  the  3rd  of  Hilary  Term  then  next,  so  as  to 
enable  Thomas  Ross  to  apply  for  this  purpose  to  the  Court 

fV.  H.  Watson  now  moved  for  a  rulee  accordingly.  It  is 
submitted,  that  although  the  rule  is  strict  that  no  motion  to 
set  aside  an  award,  where  tiie  submission  is  by  agreement 
under  the  statute,  can  be  made  after  the  expiration  of  the 
Term  next  after  the  making  of  the  awards  being  the  time 
limited  by  the  statute  for  that  purpose;  yet  here  the  diffi- 
culty in  the  strict  construction  of  the  statute  does  not  occur; 
for  the  motion  has  been  made  and  the  rule  granted  within 
the  prescribed  time.  The  only  question  is  whether,  when 
the.  agreement  is  in  the  hands  of  the  other  party,  and  the 
person  seeking  to  set  aside  the  award  has  no  copy  of  it. 
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this  Court  will  allow  the  other  side  to  delay  making  it  a  1^*17. 
rule  of  Court  till  too  late  to  move  to  set  the  award  aside.  j^^ 
It  is  clear  here  that  the  opposite  party  has  done  all  in  ^^ 
his  power  to  prevent  the  motion  to  set  aside  the  award 
being  made  in  time.  When  the  difficulty  was  discovered 
about  the  attesting  witness^  a  formal  request  was  made  to 
the  opposite  side  to  allow  the  agreement  to  be  made  a  rule 
of  Court  by  consent,  and  refused.  [Erie,  J, — Have  you 
any  authority  for  an  application  of  this  kind  ?]  In  the  case 
of  Be  Perrvng  (a),  where,  from  the  misconduct  of  one  of  the 
parties  to  an  award,  the  submission  could  not  be  made  a 
rule  of  Court,  so  as  to  enable  the  opposite  party  to  make  it 
a  rule  of  Court  before  the  last  day  but  one  of  the  next 
Term  aftef  the  making  of  the  award,  the  time  for  a  motion 
to  set  it  aside  was  enlarged  until  the  following  Term.  In 
Bottomley  v.  Buckley  and  Another  (b)y  where  the  submission 
was  by  order  of  Nisi  Prius,  and  the  defendants,  in  whose 
&vour  the  award  was  made,  had  possession  of  the  order  of 
reference,  and  although  requested  by  the  plaintiff,  delayed 
making  it  a  rule  of  Court  tiU  it  was  too  late  to  move  within 
the  time  ordinarily  limited  for  setting  aside  an  award;  this 
Court  ordered  the  defendants  either  to  make  the  order  of 
reference  a  rule  of  Court,  or  to  file  it  with  one  of  the 
Masters,  so  as  to  enable  the  plaintiff  to  make  it  a  rule  of 
Court,  and  allowed  the  plaintiff  to  move  to  set  the  award 
aside  in  a  subsequent  Term,  nunc  pro  tuna  If  this  appli- 
cation be  not  granted,  the  party  has  no  other  remedy.  The 
Court  of  Chancery  will  not  interfere  where  the  submission 
can  be,  or  has  been  made  a  rule  of  Court  (e);  and  if  the 
award  be  enforced  by  attachment  or  action,  the  defects 
upon  which  it  is  sought  to  be  set  aside  would  form  no 
answer  or  defence. 

Cur,  adv.  vult 

^{a)  3  Dowl.  98.  mddkttm,  6  Q.  B.  848,  d.  (c).  •^ 
{b)  Watson  on  Awarcb,  p.  270,         (c)  See    Watson    on    Awards, 

n.  (2),  3rd  ed. ;  Since  reported,  p.  387>  et  seq, 
ante,  p.  157.    See  Re  Plews  a$id 
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1847.  ^  those  groands  discussed,  and  we  think  there  ought  not  to 
be  a  new  trial.  With  respect  to  the  objection  taken  to  the 
judgment,  the  case  of  May  v.  Wooding  (a)  is  an  authority  that 
a  Term's  notice  is  not  necessaiy  where  a  verdict  has  been 
found  It  cannot  be  said  that  the  proceedings  on  the  verdict 
were  suspended,  for  judgment  must  be  signed  before  error 
can  be  brought  The  reason,  therefore,  for  giving  a  Term's 
notice  is  not  here  applicable.  The  present  rule  must  be 
dischaiged. 

Maulb,  J.,  Cbbsbwell,  J.,  and  WiLLUifB,  J.,  concurred 

Rule  dischaigeft 
/7a)  3  M.  &  S.  500. 


t/e,    J><3^>  ^//'  I-EB  V.    SlBIPSON. 

In  debt  for  Jfl*  D.  HILL  moved  for  a  rule  to  shew  cause  why  the 

undert^e  verdict  found  for  the  plaintiff  should  not  be   set  aside, 

^  ^  ^5  ^?'  *'  *°^^  *  nonsuit  entered,  or  a  new  trial  had,  or  why  the  judg- 

for  repre-  meut  should  not  be  arrested     It  was  an  action  of  debt  to 

gfititing  n 

pautomime,  rccovcr  penalties  under  the  3  &  4  Wm.  4,  c  15,  s.  2.    The 

pldntiffwM  ^^^  of  the  act  was,  **  An  Act  to  amend  the  Laws  relating 

*^«*°*^r»  to  dramatic  literary  Property."    The  first  section  having 

license,  at  a  given  the  author  of  any  dramatic  piece  the  sole  liberty  of 

^  ^  ^  representing  it  or  causing  it  to  be  represented  at  any  place 


upo"S*debet  ^^  dramatic  entertainment,  the  second  section  provided, 

1  JS!^^  ^'  '^'^^  ^  ^°^  person  shall,  during  the  continuance  of  such 

was  held  that  solc  liber^  as  aforesaid,  contrary  to  the  intent  of  this  ac^ 

undertakiog  to  ^^  ^^^^^  o^  ^^  autiior  or  his  assignee,  represent,  or  cause  to 

eridenoe^n**  be  represented,  without  the  consent  in  writing  of  the  author 

Middlesex,  or  Other  proprietor  first  had  and  obtained,  at  any  place  of 

was  fulfilled  ^    '^  *  J  r 

by  proof  of 

an  oflfer  to  sell  the  pantomime  in  Middlesoi,  by  the  plaintiff's  agent  acting  under  his  directkos. 
^    A  pantomime  is  a  **  dramatic  entertainment"  withm  the  3  &  4  Wm.  4,  c  15. 

It  need  not  be  shewn  that  the  defendant  knew  the  work  to  belong  to  the  plaintiff  when  he 
ilWally  represented  it 

The  offence  is  sufficiently  described,  if  alleged  in  the  language  of  the  act  of  Parliament 
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dramatic  entertainment  within  the  limits  aforesaid,  any        i647. 


V ' 


such  production  as  aforesaid,  or  any  part  thereof,  every         j'1^ 
such  offender  shall  be  liable  for  each  and  every  such  repre-  *- 

sentation  to  the  payment  of  an  amount  not  less  than  forty 
shillings,  or  to  the  full  amount  of  the  benefit  or  advantage 
arising  from  such  representation,  or  the  injury  or  loss  sus- 
tained by  the  plaintiff  therefrom,  whichever  shall  be  the 
greater  damages,  to  the  author  or  other  proprietor  of  such 
production  so  represented  contrary  to  the  true  intent  and 
meaning  of  this  act,  to  be  recovered,  together  with  double 
costs  of  suit,  by  such  author  or  other  proprietors,  in  any 
Court  having  jurisdiction  in  such  cases  in  that  part  of  the 
said  United  Kingdom  or  of  the  British  dominions  in  which 
the  ofience  shall  be  committed."  The  declaration  alleged, 
that  after  passing  the  act  in  question,  '^  the  plaintiff  was  the 
author  of,  and  did  compose  a  certain  dramatic  entertain* 
ment,  called  'Princess  Battledore,  or  Harlequin  Shutde- 
cock,'  and  that  he  was  and  still  is  the  proprietor  thereof 
and  as  such  had  and  has  the  sole  liberty  of  representing 
the  said  dramatic  entertainment;  and  that  within  twelve 
calendar  months  next  before  the  commencing  of  the  suit, 
and  whilst  the  plaintiff  was  such  author  and  proprietor,  the 
defendant,  on  twenty-three  several  occasions,  to  wit,  on, 
&C.,  and  without  the  consent  in  writing  of  the  plaintiff,  so 
being  such  author  and  proprietor  as  aforesaid,  did  cause 
the  said  dramatic  entertainment  to  be  represented  at  a 
certain  place  of  dramatic  entertainment  called  the  '  Theatre 
Royal,  Liverpool,'  in  the  county  of  Lancaster,  contrary  to 
the  form  of  the  statute,  &c. ;  whereby  he,  the  defendant, 
was  liable  to  pay  to  the  plaintiff  for  each  such  representation 
not  less  than  forty  shillings,  or  the  amount  of  the  benefits 
or  advantage  arising  fix>m  each  of  such  representations,  or 
the  injury  sustained  by  the  plaintiff  thereupon,  whichever 
should  be  the  greater  damages.  And  the  plaintiff  avers, 
that  forty  shillings  is  the  greatest  damages  recoverable  by 
him,  according  to  the  statute,  in  respect  of  each  of  such 
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1847.       representations,'*  &c.    The  defendant  pleaded  n3  debet  by 
Le,         statute.  The  plainti£P  origmallj  laid  his  venae  in  Middlesex, 
••  but  being  changed  by  the  defendant,  it  was  brought  back 

on  the  usual  undertaking  to  give  material  evidence  in 
Middlesex.  The  case  was  tried  before  CoUman,  J.  On 
the  part  of  the  plaintiff  it  was  shewn,  that  he  had  written  a 
pantomime,  bearing  the  title  alleged  in  the  declaration, 
consisting  of  three  parts.  The  first  and  third  parts  con- 
rasted  of  specific  dialogue  to  be  spoken  by  the  chanicterB^ 
the  intermediate  part  being  left  to  the  discretion  of  the 
actors,  and  which  was  called  the  comic  business.  Evidence 
was  given  to  shew,  that  the  plaintiff  was  possessed  of  this 
piece  in  the  years  1838  and  1839,  at  his  residence  in  the 
county  of  Surrey.  It  was  also  shewn,  that  in  the  year 
1842  it  had  been  offered  for  sale  by  a  person  employed  on 
behalf  of  the  plaintiff  for  that  purpose,  to  a  manager  in  the 
coun^  of  Middlesex,  but  who  did  not  purchase  the  work. 
Proof  was  also  given  on  behalf  of  the  defendant,  that  he 
had  purchased  the  piece  in  question  of  a  person  who  repre- 
sented himself  to  be  the  author  of  it,  and  there  was  nothing 
to  shew  that  he  was  aware  of  the  plaintiff's  authorship.  It 
was  moreover  clearly  shewn,  that  the  defendant  had  per- 
formed the  pantomime  twenty-three  times  at  his  Theatre 
in  LiverpooL  The  learned  Judge  who  tried  the  cause  was 
of  opinion,  that  the  plaintiff  was  entitled  to  recover  the 
penalty  of  forty  shillings  in  respect  of  each  of  the  repre- 
sentations which  had  taken  place,  and  directed  the  jury 
accordingly.  The  ground  of  the  first  part  of  the  application, 
namely,  for  a  nonsuit,  was,  that  the  plaintiff  had  not  fulfilled 
his  undertaking  to  give  material  evidence  in  the  county  of 
Middlesex.  The  essential  part  of  the  declaration  which 
the  plaintiff  was  called  upon  to  prove,  was  his  authorship  in 
the  county  in  which  he  had  laid  his  venue.  The  author- 
ship, however,  was  shewn  in  the  county  of  Surrey,  and  a 
mere  attempt  to  sell  the  pantomime  was  proved  to  have 
taken  place  in  Middlesex.    The  latter  evidence  might  be 
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admitted)  as  it  could  not  be  considered  as  totally  irrelevant,  ^  1B47. 
but  when  clear  proof  was  given  of  the  authorship  in  Surrey, 
the  latter  evidence  could  not  be  considered  as  material 
[Mauk,  J. — ^No  evidence  can  be  admitted  which  is  not 
material,  but  the  undertaking  must  be  construed  with  refe- 
rence to  the  declaration,  and  that  states  the  plamtiff  to  have 
been  the  author  of  the  piece.]  The  grounds  on  which  it 
was  sought  to  obtain  a  new  trial  were,  first,  that  the  piece 
was  not  a  dramatic  entertainment  within  the  meaning  of 
the  statute,  and,  secondly,  that  the  plaintiff  should  have 
proved  the  defendant's  knowledge  of  the  plaintiff's  author- 
ship. First,  the  language  of  the  statute  shewed  it  to  be  a 
penal  one,  and  must,  therefore,  be  construed  as  stxictly  as 
if  the  defendant  were  liable  to  transportation  or  any  other 
punishment  known  to  the  criminal  law.  This  was  in  con- 
formity with  the  view  taken  by  the  Court  of  Exchequer  in 
the  case  of  JSarl  Spencer  v.  SwanneU  (a).  There,  it  was 
held,  that  an  action  for  debt  for  penalties  for  not  setting  out 
tithes  on  the  2  &  3  Edw.  6,  c.  13,  was  a  penal  action  within 
the  21  Jac.  1,  c.  4,  s.  4.  There,  Parke,  B.,  says,  <'a  penal 
law  is  a  statute  which  imposes  a  penalty."  Now  in  this 
statute  the  word  ^'pantomime"  did  not  occur;  but  in  the 
6  &  7  Vict.  c.  68,  s.  23,  which  was  an  act  passed  for  regor- 
kting  theatres,  and  therefore,  in  pari  materifi,  the  word 
'<  pantomime''  did  occur.  From  this,  the  conclusion  was,  that 
the  Legislature  did  not  intend  pantomimes  to  be  compre- 
hended under  the  expression  '' dramatic  entertainment" 
used  in  the  former  act  It  was  only  reasonable  to  conclude, 
that  the  Legislature  intended  by  the  expression  *' dramatic 
entertiunment,"  such  works  as  were  complete  and  could  be 
printed  as  complete  works«  The  piece  of  which  the  plain- 
tiff appeared  to  be  the  author  was  cleariy  not  of  that 
description,  as,  according  to  die  evidence,  the  second  part 
was  left  to  the  discretion  of  the  performers,  and,  therefore, 

/  (a)  3  M.  &  W.  164;  S.  C.  6  DowL  326. 
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1847.  80  &r  as  the  plaintiff's  authorship  was  concerned^  was 
imperfect  When  the  words  *'  any  other  dramatic  piece  or 
entertainment"  were  used,  they  must  mean  pieces  ejusdem 
generis;  and  aU  the  previous  pieces  mentioned  in  this 
section  were  complete  in  themselves,  and  capable  of  being 
printed  comfdete.  They  were  *' tragedy,  comedy,  play, 
opera,  fiwoe."  Secondly,  it  had  not  been  shewn  that  the 
defendant  was  aware,  either  at  the  time  of  his  purchase  or 
perfonnance,  that  the  piece  in  question  belonged  to  the 
j^intiff.  On  the  contrary,  the  evidence  shewed  him  to 
have  had  every  reason  to  suppose  another  person  was  the 
author  and  pro{Hietor.  This  being  a  proceeding  against 
the  defendant  for  what  must  be  considered  as  a  crime,  it 
was  necessary  diat  the  scienter  should  be  shewn,  for  the 
rule  was,  that  actus  non  facit  reum  nisi  mens  sit  rea  (a). 
Lastly,  the  declaration  was  bad  in  arrest  of  judgment.  No 
doubt  the  act  of  the  defendant  was  described  in  the  language 
of  the  statute  as  having  been  committed  '*at  a  place  of  dra- 
matic entertainment ;"  but  that  was  not  sufficient  where  the 
statute  clearly  intended  that  other  facts  besides  those  men- 
tioned in  describing  the  offence  ought  to  exist  Now,  here 
the  Legislature  must  have  intended  that  the  performance 
should  take  place  in  public.  It  could  hardly  be  intended, 
that  a  performance  in  a  private  room  should  incur  the 
penally  awarded  in  the  statute.  But  the  words  of  Ae 
dedaiation  would  be  perfectly  satisfied  by  shewing  the 
performance  to  have  taken  place  in  the  defendant's  private 
room.  The  cases  of  Fletcher  v.  CaWirap  (b);  The  Queen 
V.  Barnes  (c);  and  Chaney  v.  Payne  (d),  were  authorities  to 
shew,  that  merely  following  the  language  of  the  statute 
creating  the  offence,  without  alleging  fects  necessarily 
implied,  was  not  sufficient  in  pleadings. 


(a)  See  The  King  v.  Marsh,  (c)  2  Ld.  Raym.  1266. 

2  B.  &  C.  717;  S.  C.  4  D.  &  R.  /(cO  1  Q.  B.  712 ;  S.  C.  1  G. 

260.  &  D.  348. 
X(*)  CttB.  S80. 


HILARY  TERM,   10  VICT.  671 

WiLDB,  C.  J. — The  Court  are  of  ojMnion  that  no  role       1B47. 
should  be  granted  in  this  case.     With  respect  to  the  first         ^^ 
point,  the  evidence  of  offering  the  composition  for  sale  in  *• 

Middlesex  was  material,  because  it  was  confirmatory  of  the 
allegation  of  authorship,  and,  therefore,  material  to  sustain 
the  declaration.  There  might  have  been  some  evidence  of 
authorship  in  Surrey,  for  the  case  would  have  been  naked 
without  some  further  corroborating  evidence  of  the  existence 
of  the  composition  antecedent  to  the  time  when  the  offer  of 
sale  took  place.  The  evidence  need  not  be  essential  to 
maintaining  the  action,  in  order  to  satisfy  the  undertaking. 
Then  it  is  contended,  that  a  ^^ pantomime"  is  not  a  ^'dramatic 
entertainment'^  within  the  meaning  of  the  act  of  Parliament, 
and  that  it  is  not  an  entire  piece.  It  however  appears,  that 
it  was  intended  as  a  dramatic  entertainment,  and  was  so 
represented.  Then  why  is  it  not  an  entire  piece?  The 
author  did  not  intend  to  add  anything  to  it,  and  it  was  as 
complete  as  productions  of  that  nature  ever  are.  That  it 
was  valuable  is  clear,  or  the  defendant  would  not  have 
bought  it  What  are  the  real  merits  of  a  work  the  Court 
cannot  investigate.  This  statute  was  intended  to  protect 
dramatic  literary  property,  and  this  pantomime,  we  are  of 
opinion,  was  such  a  complete  and  valuable  composition  as 
the  statute  contemplated.  Then  it  is  urged  that  the  de- 
fendant, in  representing  this  piece,  acted  innocently,  and 
consequently  is  not  liable;  but  he  has  infringed  the  plain- 
tiff's property,  which  is  protected  by  the  statute,  and,  con- 
sequently, is  an  offender  within  its  terms.  If  a  plaintiff 
were  bound  to  shew  the  defendant's  knowledge,  the  pro- 
tection awarded  by  the  statute  would  be  illusory.  With 
reference  to  the  objection  in  arrest  of  judgment  '[/he  act 
prohibits  unauthorized  representations  at  places  of  diramatic 
entertainment  In  his  declaration,  the  plaintiff  follows  the 
words  of  the  section.  Whatever  the  act  means  by  these 
words,  he  means  by  his  declaration.  If  the  place  at  which 
the  pantomime  was  performed  was  not  such  a  place  of 


\i 
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1847.  dramatic  entertainment  as  the  statute  means,  it  was  incmn- 
L^       bent  on  the  defendant  to  shew  that  {bcL    At  the  trials 

g^^^  however,  this  was  neither  stated  nor  proved,  and,  therefore^ 
it  must  be  assumed  that  the  evidence  on  this  point  was 
sufficient  With  regard  to  the  cases  which  have  been  cited, 
as  they  are  all  decisions  on  summaiy  convictions,  they  are 
inapplicable  to  the  present  case. 

Maulb,  J.,  Cbesbwsll,  J.,aodWiLLiA]i8,  J.,  concurred. 

Rule  refused. 


Simpson. 
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WiLDB,  C.  J. — ^The  Court  are  of  opinion  that  no  rule  1847. 
should  be  granted  in  this  case.  With  respect  to  the  first  "^ 
point,  the  evidence  of  offering  the  composition  for  sale  in 
Middlesex  was  material,  because  it  was  confirmatory  of  the 
allegation  of  authorship,  and,  therefore,  material  to  sustain 
the  declaration.  There  might  have  been  some  evidence  of 
authorship  in  Surrey,  but  the  case  would  have  been  naked 
without  some  further  corroborating  evidence  of  the  existence 
of  the  composition  antecedent  to  the  time  when  the  offer 
of  sale  took  place.  The  evidence  need  not  be  essential  to 
maintaining  the  action,  in  order  to  satisfy  the  undertaking. 
Then  it  is  contended,  that  a  ^^  pantomime**  is  not  a  ^^  dra^ 
matic  entertainment"  within  the  meaning  of  the  act  of 
Parliament,  and  that  it  is  not  an  entire  piece.  It  however 
appears,  that  it  was  intended  as  a  dramatic  entertainment, 
and  was  so  represented.  Then  why  is  it  not  an  entire  piece? 
The  author  did  not  intend  to  add  anything  to  it,  and  it  was 
as  complete  as  productions  of  that  nature  ever  are.  That 
it  was  valuable  is  clear,  or  the  defendant  would  not  have 
bought  it  What  are  the  real  merits  of  a  work  the  Court 
cannot  investigate.  This  statute  was  intended  to  protect 
dramatic  literary  property,  and  this  pantomime,  we  are  of 
opinion,  was  such  a  complete  and  valuable  composition  as 
the  statute  contemplated.  Then  it  is  urged  that  the 
defendant,  in  representing  this  piece,  acted  innocently, 
and  consequently  is  not  liable ;  but  he  has  infiinged  the 
plaintiff's  property,  which  is  protected  by  the  statute,  and, 
consequently^  is  an  offender  within  its  terms.  If  a  plaintiff 
were  bound  to  shew  the  defendant's  knowledge,  the  pro- 
tection awarded  by  the  statute  would  be  illusory.  Then  with 
reference  to  the  objection  in  arrest  of  judgment.  The  act 
prohibits  unauthorized  representations  at  places  of  dramatic 
entertainment  In  his  declaration,  the  plaintiff  follows  the 
words  of  the  section.*  Whatever  the  act  means  by  these 
words,  he  means  by  his  declaration.  If  the  place  at  which 
the  pantomime  was  performed  was  not  such  a  place  of 
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dramatic  entertainment  as  the  statute  means,  it  was  incmn- 
bent  on  the  defendant  to  shew  that  fact  At  the  trialt 
however,  this  was  neither  stated  nor  proved,  and,  therefore, 
it  must  be  assumed  that  the  evidence  on  this  point  was 
sufficient  With  regard  to  the  cases  which  have  been  dted, 
as  they  are  all  decisions  on  summary  convictions,  they  are 
ini^plicable  to  the  present  < 


Mauls,  J.,  Cbesswsll,  J.,  and  Williams,  J.,  concurred. 


Rule  refused. 


T^AniTFR  V.  Cebbito. 

MJOWLINGi  Seijt,  shewed  cause  against  a  rule  nisi  ob- 
tained by  Cleasby,  for  judgment  as  in  case  of  a  nonsuit,  for 
not  proceeding  to  trial,  pursuant  to  notice.  It  was  a  town 
cause,  and  issue  was  joined  on  the  27th  of  July,  1 846.  A 
writ  of  trial  was  obtained  on  the  29th  of  July,  and  the  cause 
tried  on  the  20th  of  August  The  plaintiff  obtained  a  verdict, 
the  defendant  appearing  and  protesting  that  no  sufficient 
notice  of  trial  had  been  given,  and,  therefore,  refusing  to 
go  into  his  case.  An  application  was  afterwards  made  to 
set  aside  the  issue  and  all  subsequent  proceedings,  on  the 
ground  of  the  notice  of  trial  being  defective,  and  of  the 
writ  of  trial  not  having  been  resealed.  The  application 
was  successful,  and  in  the  present  Hilary  Term,  the  rule 
for  judgment  as  in  case  of  a  nonsuit  was  obtained.  In 
obtaining  this  rule,  the  defendant  was  either  too  early  or 
too  late.  If  the  notice  of  trial  which  bad  been  given  was 
to  be  treated  as  an  invalid  notice,  then  the  defendant  was 


Where* 
plaiotiff  had 
proceeded  to 
trial  on  ft 
defective 
notice  of 
trial,  and 
ohtained  a 
▼erdict,  and 
the  proceeds 
ings  were 
afterwarda 
set  aside  at 
the  instance 
of  the  de- 
fendant, on 
the  eroond  of 
the  defect  in 
the  notice, 
but  the  latter 
afterwards 
obtained  a 
rule  for  judg- 
ment  as  in 
case  of  a 
nonsuit,  for 
not  proceed- 
ing to  trial 
pursuant  to 
notice,  the 
Court  discharged  that  rule,  with  costs. 
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too  early  in  making  his  application^  because  the  issue  must        IB47. 
be  considered  as  joined  of  Michaelmas  Term,  and  it  was       Larker 
too  soon  to  make  such  an  application  in  Hilary  Term.     If,      cebrtto 
on  the  other  hand,  the  notice  of  trial  was  to  be  considered 
as  valid,  then  the  plaintiff  had  proceeded  according  to  the 
course  and  practice  of  the  Court  in  due  time,  and  the 
proper  course  then  was  for  the  defendant  to  take  the  cause 
down  to  trial  by  proviso.     The  present  rule,  therefore, 
ought  to  be  discharged,  with  costs. 

Ckasby,  in  support  of  the  rule.  The  notice  of  trial,  as 
against  the  plaintiff,  must  be  considered  as  good,  and  then 
the  plaintiff  had  not  proceeded  pursuant  to  it  Conse- 
quently, the  defendant  was  right  in  obtaining  the  present 
rule* 

Wilde,  C  J. — The  notice  of  trials  and  all  subsequent 
proceedings,  must  be  considered  as  irregular  and  null. 
The  case,  therefore,  is  in  the  same  position  as  if  no  notice 
of  trial  had  been  given.  Then  the  application  is  too  soon, 
according  to  the  rule  of  Court 

Mauls,  J.,  Cbesswell,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  dischaiged,  with  costs. 


X  X 
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^-^/ ' 

Jd-  J  CA-^y/'  Newton  v.  Blunt. 

Tho  Court  JrE ACOCK  shewed  cause  against  a  role  nisi  obtained 
ceedin^,^"^  by  Newton^  to  rescind  an  order  made  by  CressweU,  J.,  fiwr 
b !lm  alction^  Staying  proceedings  in  this  action.  The  claim  sought  to  be 
against  one  of  recovered  was  a  sum  of  78/.  15*.,  with  interest  thereon, 

S6T€rai  j<nnt 

contracton,      which  was  the  alleged  amount  of  a  deposit  on  thirty  shares 

wn7^t  has   ^^  *  proposed  railway,  to  be  called  «  The  Direct  Birmingham, 

ban  ^on'^  Oxford,  Reading,  and  Brighton  Railway  Company,"  of  which 

rsainst  another  the  defendant  was  a  provisional  director.     A  Mr.  Spottis- 


oontractors.  woode  was  also  one  of  the  provisional  directors  of  the 
company,  and  against  him  an  action  had  already  been 
brought  by  the  present  plaintiff  to  recover  the  identical 
sum  claimed  in  the  present  action.  Mr.  Spottiswoode 
paid  that  amount.  An  order  was  then  obtained  from 
Cresswelly  J.,  for  staying  proceedings  in  the  present  action, 
without  costs,  as  the  debt  had  been  paid  by  a  joint  con* 
tractor.  The  object  of  the  present  rule  was  to  rescind 
that  order.  It  was  submitted,  however,  that  the  learned 
Judge  was  perfectly  justified  in  directing  the  proceedings 
to  be  stayed.  No  doubt  the  Courts  had  declined  to  inter- 
fere to  stay  proceedings  in  one  of  several  separate  actions 
brought  against  several  joint  contractors,  because  in  those 
cases  it  might  happen,  that  one  of  the  defendants  might 
become  bankrupt  or  insolvent,  and  thus  the  plaintiff  be 
deprived  of  his  remedy.  Here,  however,  no  such  conse- 
quence could  result,  as  the  debt  had  actually  been  paid  by 
one  of  the  joint  contractors.  The  case  of  Came  and  Others 
V.  Legh  (a)y  was  a  clear  authority  in  support  of  the  present 
order.  In  that  case,  the  defendant  and  another  person  were 
members  of  a  mining  company,  and  separate  actions  were 
brought  for   the  same  debt  against   the  defendant  and 

Ca)  6  B.  &  C.  124;  S.  C.  9  D.  &  R.  126. 
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another  person.     In  the  other  action  the  defendant  pmd        1847. 
the  debt  and  costs;   and  on  an  application  to  stay  pro-      nkwtom 
ceedings  in  the  then  pending  action  without  costs,  the  «• 

Court  made  the  rule  absolute.  There  AhbaUi  C.  J.,  said, 
^'  the  plaintifis  might  have  sued  the  defendant  jointly  or 
separately,  leaving  him  in  the  latter  case  to  plead  in 
abatement  if  he  thought  proper,  but  they  had  no  right  to 
bring  separate  actions  against  several  members  of  the  same 
company.''  So  in  Mlks  v.  InhabitaiUs  of  Bristol  {a)y  the 
plaintiff  brought  an  action  in  the  Court  of  King's  Bench 
against  the  hundred,  pursuant  to  the  7  &  8  Geo.  4,  c.  31, 
which  requires  that  such  action  shall  be  brought  within  three 
months;  and  afterwards  commenced  another  action  in  the 
Court  of  Exchequer  for  the  same  cause.  An  application 
was  made  to  compel  him  to  elect  in  which  action  he  would 
proceed;  and  the  Court  made  the  rule  absolute.  There, 
Lord  Tenterderiy  C.  J.,  said,  "  This  Court  cannot  interfere 
absolutely  to  prevent  the  plaintiff's  proceeding  in  an  action 
which  was  properly  brought  here ;  nor  have  we  any  control 
over  the  action  in  the  Exchequer.  But  we  have  authority 
to  say,  in  the  action  depending  in  our  own  Court,  that  he 
shall  not  proceed  further  in  that,  unless  he  abandon  the 
one  in  the  Exchequer.  He  must,  therefore,  make  his 
election."  There,  the  circumstances  of  the  case  were  not 
so  strong  as  in  the  present  Again,  in  PeshaU  v.  Layton  (5), 
two  separate  actions  having  been  brought  for  a  penalty 
under  the  32  Geo.  2,  c.  28,  against  the  sheriff  and  the 
bailiff  respectively,  and  a  verdict  obtained  in  each,  the 
Court  stayed  proceedings  on  payment  of  one  penalty  and 
costs.  \Mauhj  J. — ^There,  the  defendants  could  not  be 
jointly  sued,  it  being  in  the  discretion  of  the  party  to  sue 
either  the  sheriff  or  his  bailiff.]  Considerable  difficulties 
might  exist  if  the  defendant  sought  to  plead  in  abatement, 
but  the  question  was,  whether  the  Court  would  not  exercise 
its  summary  jurisdiction  to  stay  proceedings  in  an  action 

(a)  3  B.  &  Ad.  945.  -^    (6;  2  T.  R.  712. 
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1847.        yexatiously  brought  to  recover  a  Bum  which  the  plaintiff 

^~J^]^^^^^    had  already  received  in  another  action.     Unless  the  mle 

«•  was   made  absolute,    the    plaintiff   would  be    permitted 

seriously  to  abuse  the  process  of  the  Court     He  cited 

King  V.  Hoare  (a). 

Newton^  in  support  of  the  rule.  The  defendant  here  had 
improperly  resisted  an  action  to  which  he  now  admitted  he 
was  liable.  He  had,  therefore,  rendered  the  costs  which 
were  incurred  in  this  action  necessary.  It  would,  therefore, 
be  unjust  that  he  should  be  relieved  from  the  payment  of 
expense  which  he  had  vexatiously  thrown  upon  the  plaintiff. 
The  Court  would,  therefore,  not  be  disposed  to  stay  pro- 
ceedings in  this  action  without  payment  of  costs.  In 
bringing  an  action  against  the  defendant  as  one  of  several 
co-contractors,  he  had  done  no  more  than  exercise  his  legal 
right  If  the  defendant  thought  proper,  he  might  plead 
in  abatement;  or,  if  judgment  was  obtained  against  another 
of  the  co-contractors,  the  judgment  might  be  pleaded  in 
bar,  or  he  might  plead  the  payment  of  the  debt  puis  darrein 
continuance.  He  would,  in  the  latter  instance,  be  com- 
pelled to  pay  hb  own  costs  occasioned  by  his  failure  to 
plead  in  abatement  The  plaintiff,  in  bringing  this  action, 
had  not  acted  vexatiously,  but  had  merely  exercised  his 
right,  and,  therefore,  the  case  was  distinguishable  fix>m  diat 
of  Miles  V.  Inhabitants  of  Bristol  (b).  There,  two  separate 
actions  were  brought  for  the  identical  cause  against  the 
same  persons.  The  Court,  therefore,  properly  interfered, 
because  the  plaintiff  had  been  guilty  of  an  abuse  of  its 
process.  The  defendant  here,  on  the  other  hand,  had 
vexatiously  defended  the  action,  when  he  was  perfectly 
conscious  of  his  liability. 

Wilde,  C.  J. — ^The  question  in  this  case  lies  in  a  very 
narrow  compass.     It  is  whether  my  Brother  CresswelTs 

(a)  Ante,  vol.  2,  p.  382;  S.  C.  13  M.  &  W.  494. 

(b)  3  B.  &  Ad.  945. 
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order  to  stay  the  proceedings  in  this  action  without  costs  1847. 
was  properly  made,  the  debt  having  been  paid  by  the 
defendant  in  another  action  brought  by  the  plaintiff  to 
recover  the  same  demand.  When  the  summons  was  heard 
before  my  Brother  Cresswell,  it  was  not  suggested  on  the 
part  of  the  plaintiff,  that  the  liability  of  the  defendants  in 
the  present  and  the  former  action  was  severaL  It  must, 
therefore,  be  treated  as  conceded,  that  the  liability  was 
joint.  Being  joint,  what  is  the  consequence  of  bringing 
two  separate  actions  against  the  joint  contractors  severally. 
In  the  case  of  Kiriff  v.  Hoare  it  was  decided,  that  if  the 
plaintiff  in  one  case  had  proceeded  to  judgment,  that  judg- 
ment might  have  been  pleaded  in  bar  to  the  second  action ; 
and,  if  pleaded  puis  darrein  continuance,  as  it  would  appear 
that  the  plaintiff  had  no  cause  of  action,  so  he  would  not 
be  entitled  to  any  costs.  All,  therefore,  that  my  Brother 
CressweWs  order  does  is  to  do  summarily  what  the  defendant 
would  have  a  right  to  do  circuitously.  The  plaintiff  would 
not  be  entitled  to  any  costs  if  the  judgment  had  been 
obtained,  and  pleaded  puis  darrein  continuance;  why 
then  should  he  be  entitled  to  receive  the  costs  of  the 
present  action,  if  the  Court  interferes  summarily?  The 
case  of  PeshaU  v.  Layton  (a)  is  a  clear  authority  in  support 
of  the  order  which  has  been  made.  There,  two  penal  actions 
were  brought,  one  against  the  sheriff,  and  the  other  against 
the  bailiff,  for  the  same  cause;  but  although  the  plaintiff 
obtained  a  verdict  in  each  action,  the  Court  stayed  pro- 
ceedings on  payment  of  one  penalty  and  the  costs  of  one 
action.  In  my  own  experience  many  cases  have  been 
brought  before  the  Court  where  the  proceedings  have  been 
stayed  on  the  ground  that  the  result  must  be  fruitless.  I 
am,  therefore,  of  opinion  that  the  learned  Judge  was  right 
in  holding  that  the  defendant  in  the  second  action  ought 
not  to  be  harassed  by  a  proceeding  that  could  in  no  event 
be  beneficial  to  the  plaintiff.  The  present  rule  must, 
therefore,  be  dischai^ed. 

^(a)  2  T.  R.  712. 


Blunt. 
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1847.  Maui.b,  J. — ^I  think  this  must  be  treated  as  a  case  of 

j^^l^i^  joint  liability,  though  I  do  not  conceive  that  that  makes 
any  difference.  Even  if  this  had  been  a  case  of  separate 
liability,  I  do  not  say  that  the  learned  Judge  might  not 
have  stayed  the  proceedings  on  payment  of  less  than  the 
ordinary  costs,  although  it  is  not  necessary  to  determine 
that  question.  The  payment  of  the  debt  and  costs  in  one 
action  entirely  extinguishes  the  plaintiff's  demand.  H, 
therefore,  the  plaintiff  had  proceeded  to  judgment  in  both 
actions,  he  would  not  have  been  entitled  to  recover  more 
than  the  debt  and  costs  in  one.  A  plaintiff,  under  the 
Statute  of  Gloucester,  can  only  recover  costs  where  he  is 
entitled  to  damages  independent  of  costs;  but  here  he 
could  not  be  entitled  to  any  such  damages  in  the  second 
action.  Before  the  Statute  of  Gloucester,  such  a  payment 
as  this  would  have  stayed  all  proceedings  of  the  plaintiff, 
and  ought  to  have  the  same  effect  since.  I  am,  therefore, 
of  opinion  that  the  learned  Judge  was  warranted  in  making 
the  order  now  sought  to  be  rescinded. 

Williams,  J. — ^I  am  of  the  same  opinion. 

Rule  discharged. 

(a)  See  QUes  v.  Tooth  and  Others,  ante,  p.  486. 


_  Whitlinq  v.  Desange. 

^.  e  o  c/3^/f> 

To  ft  declft.  JLf  EBT  for  use  and  occupation,  and  on  an  account  stated. 
OTup^th^d^*  ^^^  defendant  pleaded  in  abatement,  praying  judgment  of 
fendint  the  declaration,  on  the  ffround  that  the  debt  in  the  decla- 

pleaded  in  '  o 

abatement        ration  mentioned  was  incurred  by  the  defendant  jointly 
the  non  joinder 
of  a  co-con- 
tractor, and  oonclttded  his  plea  by  praying  judgment  of  the  declaration  only.     Two  defendants, 
however,  were  named  in  the  writ :  BM^  that  the  plea  should  have  prayed  judgment  of  the 
writ  as  well  as  of  the  declaration. 
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with  one  B.^&c.,  who  Is  still  living,  and  residing  within  the       1B47. 

jurisdiction,  &c.    The  plea  concluded  thus:   "therefore,    whituno 

inasmuch  as  the  said  B.  is  not  named  in  the  said  declara-     _.  f-  ^„ 

Dbsanoe. 

tion  together  with  the  defendant,  he  the  defendant  prays 
judgment  of  the  said  declaration,  and  that  the  same  may 
be  quashed/ 

Special  demurrer,  assigning  for  causes,  among  others, 
that  the  defendant  should  have  prayed  judgment  either  of 
the  writ,  or  of  both  writ  and  declaration. 

CfianneB,  Serjt,  in  support  of  the  demurrer.  Before 
the  Uniformly  of  Process  Act,  such  a  plea  as  the  present 
ought  to  conclude  by  praying  judgment  of  the  writ  as  well 
as  of  the  declaration  (a).  Since  the  Uniformity  of  Process 
Act,  a  similar  form  ought  to  be  adopted,  as  was  decided  in 
the  case  of  Davies  v.  Thompson  (J).  There  the  plea  was  in 
abatement  for  the  non  joinder  of  a  co-contractor,  and  con- 
cluded by  praying  judgment  of  the  declaration  only,  and 
the  Court  held  that  it  ought  to  pray  judgment  of  the  writ 
and  declaration.  The  writ  in  the  present  case  was  against 
two  defendants,  although  the  declaration  was  against  one 
only.  It  must,  however,  be  presumed,  that  the  declaration 
is  in  conformity  with  the  writ,  and,  consequently,  the  same 
objection  is  applicable. 

Talfourdf  Seijt,  in  support  of  the  plea.  The  form  which 
the  defendant  had  adopted  in  the  present  case,  was  to  be 
found  in  Stephen  on  Pleading  (c),  which  had  been  published 
since  the  passing  of  the  Uniformity  of  Process  Act  The 
case  of  Demies  v.  Thompson  might  be  distinguished  from 
the  present,  because  in  that  case  the  writ  was  incorrect,  in 
being  sued  out  against  one  contractor  only,  whereas  in  the 
present  case,  the  writ  was  correct  in  being  sued  out  against 

{a)  I  Chatty  OA  Pleading,  461,  14  M.  &  W.  I6l. 

6th  ed.    See  vol.  3,  p.  10^  u.{Jb\  (c)  Page  54,  5th  ed.;  p.  55, 

7th  ed.  4th  ed. 

(6)  Afite.  vol.  3,  p.  49;  S.  C. 
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1847.       both.     The  proper  condosioD,  therefore,  was  adopted  in 
^^j^^^^j^    praying  judgment  of  the  declaration  only. 


Dbsanob. 


ChanneUi  Serjt,  in  reply,  was  stopped  by  the  Court 

Per  Curiam. — The  present  case  was  put  in  argument 
in  Domes  v.  Tlunnpsan  (a)  before  the  Court  of  Exchequer, 
and  the  answer  was  given  to  it,  which  is  the  proper  one, 
that  we  must  understand  the  declaration  as  explaining  the 
generality  of  the  writ,  and,  therefore,  the  writ  must  be 
taken  to  be  only  against  such  persons  as  are  menti<med  in 
the  declaration.  The  plaintiff  is,  therefore,  estopped  fiom 
alleging  that  the  writ  actually  issued  is  right,  or  different 
fix>m  the  one  expounded  by  his  declaration.  The  {dies 
should,  therefore,  have  prayed  judgment  of  the  writ  as 
well  as  of  the  declaration. 

Judgment  for  the  Plaintiff. 

y{a)  Ante,  vol.  3,  p.  49;  S.  C.  14  M.  &  W.  I6l.  ^ 
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COURT   OF   EXCHEQUER. 

IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  PAciFrc  Steam  Navigation  Company  w.  Lewis.         i847. 

Assumpsit.   The  declaration  stated  that  the  plaintifis,  A  declaration 
at  the  time  of  the  making  of  the  promise,  &c.,  were  and  ^^  defen^ts 
still  are  a  body  corporate,  under  and  by  virtue  of  certain  ^^^  ^^« 
letters  patent,  whereby  the  said  corporation  was  established  buadred  and 
for  the  purpose  of  providing  vessels  to  be  impelled  by  steam.  cmI,  aubj^t* 
That  the  plaintiffs  were  desirous  of  purchasing  coals  of  a  ^tSns^"  that 
good  and  suitable  quality,  for  the  supply  of  certain  steam  ***®y  ™*  ^^ 
vessels  of  the  plaintiffs,  of  which  the  defendant  had  notice,  quality  to  be 
That  the  plaintifis  heretofore,  on,  &&,  purchased  from  the  yessela,  and™ 
defendant,  and  the  defendant  then  sold  and  delivered  to  ^^^^^^ 
the  plaintiffs,  for  the  use  and  supply  of  the  said  steam  funiaceor 
vessels,  a  lai^e  quantity,  to  wit,  four  hundred  and  eighty-  where  a  strong, 

steady,  and 
lasting  heat 
was  desirable;  that  they  would  bum  with  little  or  no  smoke;  would  make  but  a  small  quantity 
of  ashes ;  would  ignite  readily  with  a  good  draught ;  would  open  and  swell  out ;  would  not  cfJie 
and  unite  like  the  bituminous  ooal,  and  would  oum  without  being  stirred."  The  declaration 
Uien  alleged  a  promise  by  the  defendant  in  the  same  terms,  and  stated  as  breach  that  the  coals 
were  not  of  a  suitable  quality  to  be  used  in  steam  Tassels,  &c.,  (negativing  the  terms  of  the 
proviso. )  At  the  trial,  it  appeared  that  the  plaintiflP  had  purchased  coals  of  the  defendant, 
which  were  described  in  the  invoice  as  "  steam  coals,**  but  which  had  turned  out  unfit  for  the 
purpose  of  generating  steam ;  and  that  prior  to  the  sale  of  the  coals,  the  defendant  had 
delivered  to  the  plaintifb  a  printed  paper  or  advertisement,  in  which  the  qualities  of  the  coal 
were  described  as  stated  in  the  declaration,  but  the  plaintifi  failed  to  prove  that  the  printed 
paper  formed  any  part  of  the  contract :  HtUy  that  the  declaration  might  be  amended,  by  striking 
out  the  description  of  the  Qualities  of  the  coat  ^^  substituting  in  lieu  thereof  a  statement  that 
the  coal  was  of  fit  qualitv  for  working  steam-engines*  and  generating  steam  for  steam-engines, 
the  defendant  being  at  liberty  to  pleM  de  novo. 
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1847.       fiye  tons  of  coals,  at  and  for  certain  prices  then  agreed  on 
^2^^^      by  and  between  the  plaintifls  and  the  defendant,  to  wit. 

Steam       266il  15«.,  subject  to  the  terms  and  conditions  that  the  said 
Company     coals  should  be  and  then  were  of  a  fit,  proper,  and  suitable 

Lewis.  quality  to  be  used  in  steam  vessels,  and  were  particularly 
adapted  for  all  closed  furnaces  or  stove  fires  where  a  strong, 
steady,  and  lasting  heat  was  desirable,  and  that  the  said  coals 
would  bum  with  little  or  no  smoke,  and  would  make  but 
a  small  quantity  of  ashes,  and  that  the  sud  coals  would 
readily  unite  with  a  good  draught,  and  would  open  and 
swell  out,  and  would  not  cake  and  unite  like  the  bituminous 
coal,  and  that  they  would  bum  without  being  poked  or 
stirred.  The  declaration  then  alleged  a  promise  by  the 
defendant  in  the  same  terms,  and  stated  as  breach  that  the 
coals  were  not  of  a  quality,  fit,  proper,  or  suitable  for  use 
in  steam  vessels,  &&,  (negativing  the  terms  of  the  promise) 
but,  on  the  contrary  thereof,  the  coals  were  very  slow  and 
difiicult  of  ignition,  and  would  not  bum  in  a  manner 
available  for  the  purposes  of  the  said  steam  vessels,  and 
were  very  unsuitable  and  improper  for  the  purpose  of  being 
used  in  steam  vessels,  and  wholly  unfit  for  the  same,  &c. 

Pleas.  First,  non  assumpsit.  Secondly,  that  plaintifls 
were  not  nor  are  a  body  corporate,  &c.  Thirdly,  that  the 
said  coals  were  of  a  fit,  proper,  and  suitable  quality  to  be 
used  in  steam  vessels,  and  were  peculiarly  adapted  for  all 
closed  furnace  or  stove  fires,  where  a  strong,  steady,  and 
lasting  heat  was  desirable,  and  that  the  said  coals  would 
bum  with  little  or  no  smoke,  and  would  make  but  small 
quantities  of  ashes,  and  that  the  said  coals  would  ignite 
readily  with  a  good  draught,  and  would  open  and  swell 
out,  and  would  not  cake  and  unite  like  the  bituminous  coal, 
and  that  they  would  bum  without  being  poked  or  stinred, 
according  to  the  tme  intent  and  meaning  of  the  said 
promise  of  the  defendant  on  that  behalf. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  Michaelmas  Term,  the  following  facts  appeared.  The 
action  was  brought  by  the  plaintifiis  against  the  defendant. 
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who  was  owner  of  coal  mines  at  Llanelly^  in  South  Wales, 
called  the  Cwm  Vale  Colliery,  to  recover  damages  for  a 
breach  of  contract  in  the  supply  of  coals.  The  plainti£b 
being  desirous  of  purchasing  coal  for  the  use  of  their  steam 
vessels,  the  chairman  of  the  company  was  introduced  to 
the  defendant,  who  handed  to  him  the  following  printed 
document: — 


1847. 

^^ V ' 

Pacific 

Steam 

Navigation 

Company 

v» 

Lewis. 


"  Llanelly  Cwm  Vale  Steam  CoaL 

^'This  coal  burns  with  little  or  no  smoke,  and  makes  but 
a  small  quantity  of  ashes.  The  few  clinkers  from  it  do 
not  adhere  to  the  bars,  and  are  easily  removed,  requiring 
the  fires  to  be  cleared  out  much  seldomer  than  when  the 
common  bituminous  coal  is  used.  From  the  great  strength 
and  durability  of  this  coal,  a  saving  will  be  effected  by  its 
use  over  the  bituminous  coals  generally  employed,  fully 
equal  to  one-fourth,  or  four  tons  will  go  as  &r  as  five  tons, 
which  is  of  the  greatest  importance  to  steam  packets.  It 
is  peculiarly  adapted  for  breweries,  distilleries,  and  all  closed 
furnace  or  stove  fires  where  a  strong,  steady,  lasting  heat  b 
desirable. 


"  Directions  for  its  use. 

^^  This  coal  ignites  readily  with  a  good  draught,  and  opens 
and  swells  out  in  a  peculiar  manner,  but  does  not  cake  and 
unite  like  the  bituminous.  It  will  bum  up  without  being 
poked  or  stirred,  and  does  best  with  a  thin  fire;  poking 
checks,  rather  than  rouses,  the  fire,  and  should  not  be 
allowed.  The  fire  should  be  fed  regularly,  in  moderate 
quantities  at  a  time.  The  supply  should  be  thrown  and 
not  raked  over  the  sur&ce  of  the  fire,  forming  over  it,  as 
&r  as  possible,  an  equal  layer.  The  coal  being  much 
stronger  than  that  generally  used,  a  smaller  quantity  is 
required  at  a  time.  Attention  should  be  paid  to  this,  and 
a  little  experience  will  teach  the  judicious  manner  of  using 
it,  but  the  necessity  of  allowing  it  to  bum  without  much 
stirring,  cannot  be  too  strictly  attended  to.    When  the  dust 
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^ V ' 

PAcmc 

Steam 

Natioation 

Company 

Lewis. 


and  ashes  collect  on  the  ban  of  the  farnaoe,  the  poker 
should  be  used  fiom  underneath  to  dear  and  freshen  the 
fire,  being  careful  not  to  disturb  the  surfiice  too  much. 
The  bars  of  the  furnace  should  be  full  three  quarters  of 
(but  not  exceeding)  an  inch  apart,  and  about  five  or  six 
inches  of  fire  on  them  is  found  to  answer  best  This  coal 
is  shipped  on  board  small  class  vessels  at  the  Old  Dock  in 
Llanelly  Harbour,  or  on  board  vessels  of  such  size  as  require 
to  be  laded  afloat  at  the  neighbouring  harbour,  called  Buiy 
Port,  where  ships  of  any  tonnage  up  to  two  thousand  tons 
burthen  can  be  kept  afloat  in  docL  All  orders  for  coal, 
or  applications  by  letter  for  any  further  particulars,  to  be 
addressed  to 

*'  The  Agent  for  D.  Lewis,  Esq. 

«  Cwm  Vale  Colliery  Office, 

••  Llanelly,  South  Wales." 


The  plaintifls  afterwards  purchased  of  the  defendant  four 
hundred  and  eighty-five  tons  of  coals,  when  they  received 
the  following  invoice : — 

"  Cwm  Vale  ColUeiy,  Llanelly. 
*'  The  Directors  of  the  Pacific  Steam  Navigation  Company. 

To  David  Lewis,  Esq. 
1840;  June  24. 

To  four  hundred  and  eighty*five  tons  of  Lewis' 
DaneUy  Cwm  Vale  Steam  Coals,  shipped  for  the 
barque  Portsea,  Captain  Samuel  Thomas  Yetts, 
bound  for  Valparaiso,  11#.  per  ton     -        -  £266  15" 


The  plaintifls'  vessel  having  taken  on  board  the  above 
cargo,  and  sailed  for  the  Pacific,  the  coals  were  found  to 
be  unfit  for  steam  purposes,  and  incapable  of  generating 
steam.  For  the  defendant  it  was  contended  that  the 
pUdntiflb  ought  to  be  nonsuited,  inasmuch  as  the  contract 
stated  in  the  declaration  was  not  proved,  since  the  terms 
stated  in  the  printed  document  formed  no  part  of  th^ 
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contract,  but  were  a  mere  reinresefitadoD  of  the  quality  of 
the  coaL  The  Lord  Chief  Baron  was  of  that  opinion,  and 
on  the  plaintifib  applying  to  him  to  amend,  by  stating  the 
contract  to  be  <*  Uiac  the  coals  were  of  fit  quality  for 
working  steam-engines,  and  generating  steam  for  steam* 
engines."  His  Lordship  declined  to  do  so,  on  the  ground 
that  there  was  no  evidence  to  support  the  proposed  amend- 
ment. It  was  then  agreed  that  the  question  of  amendment 
should  be  referred  to  the  Court.  The  juiy  found  a  verdict 
for  the  defendant  on  the  first  issue,  and  for  the  platnti£b  on 
the  other  issues. 


1847. 

'^ ^^ ' 

Pacific 
Stbam 

Navigation 
Company 

V. 


The  Attorney  General  had  obtained  a  rule  to  shew  cause 
why  the  verdict  for  the  defendant  on  the  first  issue  should 
not  be  set  aside,  and  the  plaintifls  be  at  liberty  to  amend 
the  dedaration,  against  which 

W.  H.  JFation,  {CkaAy  with  him)  shewed  cause.  First, 
the  proposed  amendment  ought  not  to  be  made,  because,  if 
made,  there  is  no  evidence  to  support  it  The  advertise* 
ment  or  printed  statement  formed  no  part  of  the  contract, 
but  was  only  a  description  of  the  quality  of  the  coaL  The 
order  was  given  for  a  particular  coal  called  <^  steam  coal," 
and  that  was  satisfied  by  the  delivery  of  coal  so  called ; 
ClumUr  V.  Hapkine  (a).  Secondly,  this  is  not  a  case  for 
amendment  under  the  3  &  4  Wm.  4,  c.  42,  s.  23.  Under 
that  statute  the  Judge  is  only  empowered  to  amend  in  case 
of  a  variance  in  any  particular  '^  not  material  to  the  merits 
of  the  case,  and  by  which  the  opposite  party  cannot  have 
been  prejudiced,"  &a  But  the  efiect  of  the  proposed  amend- 
ment would  be  to  substitute  an  entirely  difierent  contract 
Brashier  v.  JachMn  (6),  and  Boucher  v.  Murrcof  {c\  are 
authorities  to  shew  that  in  such  case  an  amendment  cannot 
be  made.     The  defendant  is  prejudiced  in  his  defence. 


(a)  4  M.  &  W.  399. 

C&)  8  Dowl.  784 ;  S.  C.  6  M. 


&  W.  549. 
(c)  6  Q.  B.  362. 
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1847.  because  if  the  contract  had  been  correctly  stated,  he  might 
P^^^^^  bavc  paid  money  into  Court.  If  the  application  to  amend 
Steam  is  made,  not  under  the  statute,  but  to  the  general  juris- 
CoMPANY  diction  of  the  Court,  it  should  have  been  supported  by 
Li^B.  aflBdavits,  in  order  that  the  defendant  might  answer  the 
grounds  of  motion. 

The  Court  called  on 

Martin  and  .Phipson  to  support  the  rule.  First,  there 
was  evidence  to  go  to  the  jury  of  a  contract  for  the  sale 
of  coals  of  a  fit  quality  for  working  steam-engines  and 
generating  steam  for  steam-engines ;  Power  v.  Barham  (a). 
Secondly,  the  amendment  may  be  made  either  under  the 
general  jurisdiction  of  the  Court,  or  under  the  statute* 
Before  the  3  &  4  Wm.  4,  c.  42,  amendments  were  fre- 
quently allowed  by  the  Court;  SwdOow  v.  Beaumont (Jb). 
But,  at  all  events,  the  amendment  may  be  made  under  the 
statute,  for  it  relates  to  a  matter  ''not  material  to  the 
merits  of  the  case."  The  meaning  of  that  expression  is 
''  not  material  to  the  substantial  merits  of  the  case."  The 
defendant  came  to  prove  that  the  coal  was  fit  and  proper 
for  steam  vessels.  In  Smith  v.  Knawelden  (c),  Tindaly  C.  J., 
says,  ''  The  object  of  the  Legislature  in  passing  the  statute 
being  to  prevent  the  necessity  of  multiplying  counts,  it 
would  be  unjust  to  tie  a  plainti£F  down  to  the  restrictions 
imposed  by  the  new  rules  of  pleading,  if  he  were  not  at 
the  trial  to  have  the  fiiU  benefit  of  the  power  of  amendment 
intended  to  be  conferred  by  this  section."  A  similar  opinion 
was  expressed  by  Parke,  B.,  in  Stansbury  v.  Matthews  (d). 
There  are  many  cases  in  which  amendments  have  been 
allowed  in  more  material  respects  than  in  the  present  case; 
Parry  v.  Fairhurst  (e)  ;   Evans  v.  Fryer  (/)  ;    Ward  v. 


-^(a)  4  A.  &  E.  473j  S.  C.  6  N.         (d)  7'DowJ.23;  S.C. 

&  M.  62.  4  M.  &  W.  343. 

(ft)  2B.&A.765;  S.C.lChitt.  -^  (0  2  C,  M.  &  R.  190. 

618.  /(/)10  A.  &  E.  609  J   S.  C. 
^/(c)  2  M.  &  G.  564.  2  P.  &  D.  540. 
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Pearson  (a) ;  Chapman  v.  Sutton  (b) ;  Dimmock  y.  Sturla  (c) ;        1847. 


Clark  V.  Morren{d)\  Jacob  v.  Kirk  (e> 


Pacific 
St£am 
Na  vig  ation 
W.  H.  Watson^  in  reply,  cited  David  v.  Prtece  (/),  and      Company 

Brooks  V,  Blanshard  {g).  Ljww. 


Pollock,  C.  B. — At  the  trial,  I  thought  that  the  contract 
as  alleged  in  the  declaration  was  not  proved,  and  I  directed 
a  verdict  for  the  defendant.  An  application  was  made  to 
amend,  which  I  refused,  not  because  I  had  any  doubt  of 
my  power  to  amend  under  the  statute,  but  because  I 
thought  that  the  contract,  even  when  amended,  could  not 
be  proved.  It  was  then  arranged  that  the  matter  should 
be  left  to  the  Court,  and  that  the  parties  should  be  in  the 
same  situation  as  if  the  amendment  had  been  made  at  nisi 
prius.  There  was  no  doubt  a  contract  for  the  sale  of  coal 
called  **  steam  coal;"  this  is  either  a  particular  kind  of  coal 
so  called^  or  coal  fit  for  generating  steam.  The  question 
then  is,  what  is  the  meaning  of  the  contract?  I  think  that 
ought  to  be  determined  by  a  jury,  and  not  by  us.  I  agree 
that  we  ought  to  be  most  liberal  in  making  amendments. 
The  power  to  amend  was  given  cotemporaneously  with 
the  restriction  of  the  counts  in  a  declaration,  and  we  ought 
to  use  the  power  so  as  to  make  the  remedy  co-eztensive 
with  the  mischief  intended  to  be  prevented.  There  is  in 
truth  a  mistake  about  the  same  contract,  and,  if  the  decla- 
ration had  contained  two  counts,  one  framed  on  the 
advertisement,  and  the  other  on  the  invoice,  there  would 
most  probably  have  been  an  application  to  strike  out  one 
of  the  counts.  There  was  but  one  contract,  whether  it  is 
to  be  proved  by  the  advertisement  or  the  invoice,  or  by 


{a)  5  M.  &  W.  16 ;  S.  C.  7         ((Q  1  M.  &  G.  S41 ;  S.  C.  2 


Dowl.  382. 

(5)  Ante,  vol.  3,  p.  646 ;  S.  C. 
2  C.  B.  634. 
^(c)  14M.  &  W.  758. 

VOL.  IV. 


Scott,  N.  R.  17;  9  Dowl.  461. 

(0)  2M.  &Rob.  221. 
/(/)  5  Q.  B.  440. 

{g)  1  Cr.  &  M.  779. 
Y   Y  D.   &    L. 
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1847. 

^— V ' 

PAanc 
8team 

Navigation 
Company 

9. 

Lewis. 


both.  The  plaindflb  have  failed  by  reason  of  a  Tarianoe  Id 
the  statement  of  the  contract,  and  I  think  that  we  may 
direct  an  amendment  It  must,  however,  be  made  on 
payment  of  costs,  the  defendant  to  be  at  liberty  to  plead 
de  novo. 


Parke,  B. — I  am  of  the  same  opinion.  Early  in  the 
aigument  I  thought  the  amendment  might  be  made,  if  not 
under  the  statute,  yet  by  virtue  of  the  general  jurisdiction 
which  the  (Courts  exercise  after  trial  and  before  final  judg- 
ment The  doubt  which  I  at  one  time  entertained  was, 
whether  this  is  a  case  within  the  statute,  but  I  now  think 
that  the  amendment  may  be  made  under  the  statute.  Mr. 
Watson  su^ests  that  there  are  two  contracts,  the  one  on  the 
advertisement,  the  other  on  the  invoice.  But  upon  looking 
at  what  took  place  at  the  trial,  there  is  no  pretence  for 
saying  that  there  are  two  contracts.  The  plaintifis  have 
incorporated  in  their  declaration  some  of  the  qualities 
mentioned  in  the  advertbement,  and  it  turns  out  that  the 
advertisement  forms  no  part  of  the  contract  We  may 
therefore  strike  out  all  that  appears  in  the  advertisement 
I  agree  that  the  amendment  is  in  a  particular  not  material 
to  the  merits  of  the  case.  By  that  term  I  understand  **  the 
substantial  merits  of  the  case."  Here  the  substantial  merits 
of  the  case  were,  whether  or  not  the  coal  was  fit  and  proper 
for  steam  vessels.  The  defendant  might  have  been  pre- 
judiced by  the  amendment  if  he  could  not  have  paid 
money  into  Court ;  but  if  the  Judge  had  decided  that  the 
amendment  should  be  made  instanter,  and  the  defendant 
had  suggested  that  he  would  be  prejudiced  on  that  ground, 
the  Judge  no  doubt  would  have  postponed  the  trial  As, 
however,  the  matter  has  been  referred  to  the  Court,  we 
are  in  a  situation  to  do  strict  justice.  Was  there  then  a 
variance,  or  was  there  no  contract  of  the  kind  stated  in  the 
declaration ;  because,  if  there  was  merely  a  contract  for  a 
particular  coal  described  as  '*  steam  coal,"  the  plaintifi 
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could  not  succeed  in  this  action.     According  to  the  case        1847. 

of  Chanter  v,  Hopkins  (a),  that  depends  upon  the  terms  of    ^2cmc 

the  order  eiven,  and,  as  there  was  some  evidence  to  shew    „  Steam 
,         ,  .  .       ,       ,         .     .  n  1  Navigation 

that  there  was  a  variance  in  the  descnption  of  the  contract,      Company 

we  ought  not  to  conclude  the  plaintifib  from  submitting  the       Lewis. 

case  to  a  jury. 

RoLFE,  B. — I  do  not  altogether  concur  with  the  rest  of 
the  Court,  although  I  quite  agree  with  the  last  observation 
of  my  Brother  Parke.  If  it  turns  out  that  the  contract 
alleged  is  not  proved,  and  that  there  was  in  fact  some  such 
contract,  I  think  that  we  are  at  liberty  to  amend  But  I 
have  great  di£Sculty  in  saying  that  the  present  case  is  one 
for  amendment  By  the  statute  an  amendment  may  be 
made  in  case  of  variance  between  the  proof  and  recital  of 
a  contract  in  any  particular  *^  not  material  to  the  merits  of 
the  case."  That  cannot  mean  strictly  not  material  to  the 
merits  of  the  case,  for  then  an  amendment  would  be  useless. 
The  statute  goes  on  to  say,  and  "  by  which  the  opposite 
party  cannot  have  been  prejudiced. '^  In  my  opinion 
a  case  cannot  be  within  that  provision,  where,  in  conse- 
quence of  the  amendment,  the  party  must  make  a  new 
defence  ab  initio.  I  have  stated  the  doubt  raised  in  my 
mind,  but,  as  my  learned  Brothers  are  of  a  different  opinion, 
the  rule  will  be  absolute  for  a  new  trial 

Platt,  B. — The  question  is,  whether  the  plaintifls  can 
amend  their  declaration,  and  that  depends  upon  whether  the 
amendment  is  material  to  the  substantial  merits  of  the  case, 
and  is  one  by  which  the  defendant  could  not  be  prejudiced. 
I  think  the  amendment  not  material  to  the  substantial  merits 
of  the  case,  but  only  material  to  the  form  of  bringing  the 
case  before  a  jury.  I  do  not  agree  with  my  Brother  Rolfe 
in  thinking  that  the  defendant  would  have  been  prejudiced 

^  (a^  4  M.  &  W.  399. 
Y  Y  2 
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1847. 


Pacihc 

Steam 

Navigation 

Company 

9. 

Lewis. 


by  the  amendment  If  he  had  been,  he  might  have  applied 
to  the  Judge  to  postpone  the  trial.  There  were  two  ques- 
tions to  be  tried,  first,  whether  the  contract  was  entered 
into,  and,  secondly,  whether  it  was  broken.  I^  in  fiact,  the 
defendant  made  such  a  contract,  it  seems  to  me  that  the 
pliuntifis  ought,  in  common  justice,  to  be  enabled  to  put 
the  real  contract  on  the  record. 

Rule  absolute. 


In  order  to 
lAYetlie 
Sutute  of 
LimtUtioDS, 
theCoart 
amended  m 
writ  of  sum* 
noQSt  by 
detcribiof^ 
the  pUinBiEi 


Christie  and  Another,  Assignees  of  Yblb  and  Dawes, 
Bankrupts,  v.  Bell  and  Another,  Public  Officers,  &c. 

J.  HIS  was  an  action  by  the  assignees  of  bankrupts  to 
recover  from  *^  The  National  and  Provincial  Bank  of 
England  Banking  Company"  the  sum  of  2,250/L  alleged 
to  have  been  received  by  the  company  under  an  execution 
levied  on  the  bankrupts  in  the  year  1840.  In  April  1846, 
a  writ  of  summons  was  sued  out,  in  which  both  plaintiffi 
and  defendants  were  described  in  their  individual  characters 
only.  A  declaration  was  afterwards  delivered,  in  which  the 
plaintifis  described  themselves  as  assiimees  of  W.  W.  Yeld 

descnbed  as  two  of  the  registered  public  officers  of  **  The 
National  and  Provincial  Bank  of  England."  This  decla- 
ration was  set  aside  by  Alderson,  B.,  at  Chambers,  for 
irregularity,  on  the  ground  that  it  varied  irom  the  writ 
A  summons  was  afterwards  taken  out  to  amend  the  writ 
*'  by  stating  therein  the  character  in  which  the  plaintiffi 
sue  and  the  defendants  are  sued."  Parke,  B.,  made  an 
order  accordingly,  on  the  ground  that  the  debt  would 
otherwise  be  barred  by  the  Statute  of  Limitations. 


ofabanknipty 
mud  the  do- 
fenduitsM 
the  regiftered 
oflicen  of  a 
banking  oo- 
partnenhip. 


TTie  Attorney  General  moved   to  rescind  the  order  of 
Parke,  B.     Amendments  of  this  nature  are  not  allowed, 
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except  where  the  process  has  not  been  served,  or  an  1847. 
alteration  is  required  in  the  description  of  the  plaintifis  chbistib 
only.  This  is  an  attempt  to  extend  the  practice  to  defend-  ^^^  Another 
ants.  The  money  sought  to  be  recovered  by  the  present  Brll 
action  was  received  by  the  banking  company  in  the  year 
1840,  and  distributed  amongst  the  persons  who  were 
shareholders  at  that  period.  The  company  is  a  fluctuating 
body,  and,  if  the  amendment  were  allowed,  its  efiect  would 
be  to  render  liable  to  execution  under  the  7  Geo.  4,  c.  46, 
s.  13,  the  present  members  of  the  copartnership,  whilst  those 
who  received  the  money  and  have  ceased  to  be  members 
would  be  firee  from  responsibility.  Prior  to  the  Uniformity 
of  Process  Act,  amendments  were  frequently  allowed;  after 
that  act  the  process  was  considered  as  statutable  process, 
and  not  amendable.  [Parke,  B. — After  the  passing  of  the 
Uniformity  of  Process  Act,  the  Judges  met  to  consider  the 
question  as  to  allowing  amendments  in  writs.  The  majority 
thought  that  they  ought  not  to  exercise  the  same  power  of 
amendment  as  formerly.  But  as  stated  by  my  Brother 
Akkrsan  in  Culverwett  v.  Ntigee{a\  that  resolution  was 
productive  of  inconvenience  where  the  debt  would  other- 
wise be  barred  by  the  Statute  of  Limitations.  We,  therefore, 
thought  it  right  to  retrace  our  steps,  and  in  such  case  to 
allow  an  amendment  Where  the  penalty  was  merely  the 
loss  sustained  by  issuing  a  new  writ,  we  thought  we  ought 
not  to  assist  the  party  who  had  committed  the  blunder,  but 
if  the  penalty  consisted  of  the  loss  of  the  entire  debt,  we 
thought  we  ought  to  rectify  the  error.]  The  practice  of 
this  Court  is  at  variance  with  that  of  the  Court  of  Queen's 
Bench.  In  Roberts  v.  Bate  (J),  Fatteson,  J.,  says,  "  In 
Lakin  v.  Watson  (c),  the  Court  of  Exchequer  did  allow  the 
amendment;  but,  with  all  respect  for  that  Court,  I  cannot 
see  why  the  amendment  should  be  permitted  for  the  pur- 
pose of  saving  the  Statute  of  Limitations,  more  than  on  any 

(a)  Ante,  p.  32;  S.  C.  15  M.  (c)  2  Cr.  &  M.  685;  S.  C.  2 

k  W.  559.  Dowl.  633 ;  nom,  div.  4  Tyrw. 

ib)  6  A.  &  E.  733.  839. 


V. 

Bei 
and  Another. 
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1847.       Other  account"    [Parke,  B. — That  was  a  case  in  which  it 
Chiustie      ^^  sought  to  amend  the  writ,  by  adding  the  name  of  a 
and  Another    defendant     We  never  said  we  would  do  that     This  point 
Bell        is  settled  by  Brawn  v.  FvUerton  (a)].     The  effect  of  the 
amendment  might  prejudice  the  defendants;  for  if  the 
service  had  been  upon  them  in  their  character  of  public 
officers,  they  were  bound  to  have  communicated  it  to  the 
directors  of  the  company. 

Pollock,  C.  B. — There  is  no  ground  for  a  rule.  I 
consider  the  point  as  settled ;  but  if  it  were  to  be  determined 
for  the  first  time,  I  am  not  sure  that  I  should  not  think  that 
an  amendment  for  the  purpose  of  preventing  the  operation 
of  the  Statute  of  Limitations  is  the  last  thing  we  ought  to 
allow.  At  the  same  time  I  admit,  that  to  fine  parties  in 
costs  in  order  to  compel  them  to  be  regular,  is  a  veiy 
different  thing  from  exacting  as  a  penalty  the  loss  of  the 
entire  debt 

Alderson,  B. —  Before  my  Brother  Parke  made  the 
amendment,  he  must  have  been  satisfied  that  the  defend- 
ants were  served  in  their  capacity  of  public  officers.  Then 
what  injury  is  done  by  inserting  in  the  writ  the  words 
*^  public  officers  T  The  costs  the  pltdntifis  will  have  to  pay 
is  a  sufficient  punishment  for  the  error  of  their  clerk. 

Parke,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused  (£). 

Aa)  Ante,  vol.  2,  p.  261 ;  S.  C.  13  M.  &  W.  556. 
At)  See  note  (a)  to  Wood  v.  Hume,  a$Ue,  p.  139* 
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Prichard  V.  Nelson.  y  ^    /  >.  c 

Assumpsit  for  work  and  labour  as  eogineer  and  sur-  in  an  action 

veyor,  money  paid,  and  for  monej  due  upon  an  account  ^  re^*^op 

stated.  ^^^^  <l<>n« 

and  money 

The   particulars   of   the    plaintiff's   demand    were    as  expended,  in 

^„  respect  of  a 

follows:—  projected 

"  To  personally  examining  the  country  between  North-  ^T^wherT 

ampton  and   Warwick,  by   way  of  Daventry,   Southam,  it  does  not 
Leamington,  and  between  Napton  and  Warwick  by  way  of  the  defendant 

Leamington;  also  sidings  at  Northampton  and  sidings  at  as^ranfer^ 

Weedon;  and  also  a  certain  other  branch  from  Leamington  ^"^?^^*^^' 

to  Fenny  Compton,  and  another  branch  between  Stockton  nature  of  hU 

and  Rugby  Railway,  all  in  the  counties  of  Northampton  pvticalan  of 

and  Warwick;   making  sundry  trial  sections,  laying  out  ^"reex"f* 

the  main  line,  and  branches  and  alternate  line;   finding  pHcitthanin 

.           ,.          ,              ^^  ordinary  cases. 

engineers,  surveyors,  levellers;  supenntendmg  the  same;  In  such  a 

meeting  solicitors;  arranging  with  them;  assisting  at  the  STcoi^^'*' 

reference ;  taking  all  cross  sections  of  the  roads,  and  making  !|2tl*'uUi?to 

the  proposed  alterations  therein;  getting  out  the  finished  sute  how  many 

plans  and  sections ;  furnishing  the  solicitors  with  tracings  employed  in 

to  take  reference ;  meeting  solicitors ;  pulling  numbers  on  ind'fo7?5lat^ ' 

plans  to  correspond  with  the  reference ;  laying  out  all  the  **"®  *  •"<J^*° 

gradients  and  curves  on  the  plans  and   sections;   super-  uvem charges 

intending  the   engravings,  and  furnishing   the  engravers  andot^ 

from  time  to  time  with  the  requisite  plans  and  sections;  ^nS®j"*sJ^je 

correcting  the  proofs ;  sundry  meetings  with  the  chairman  for  whom  the 

1                 .              /.       t/.         1          .                       1                  II       1.  former  were 

and   committee  ot  self  and   assistants,  and   generally  di-  incurred. 

reeling  and  superintending  all  the  different  departments  of 

engineering,  surveying,  levelling,  and  office  work  generally, 

and  engraving  and   lithographing,  &c.,  including   tavern 

charges,  travelling  charges,  and  material  charges,  &c.    Also 

including  enlarged  plans   of  part   of  the    Northampton, 

Daventry,  Southam,  Leamington  and  Warwick  line,  and 

lime  and  expense  of  surveyors,  &c.:  assisting  the  solicitors 

with  books  of  reference,  both  in  London  and  the  country,  &c. : 

as  comprised  in  the  following  items  :  — 
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1847. 


Pbichard 

9. 

Neuon. 


**  As  regards  the  London  and  Birmingham  extension  from 
Northampton  to  Warwick,  and  Fenny  Compton  Branch, 
and  Northampton  and  Weedon  sidings,  and  other  deviations 

therefrom,  and  different  extra  works,  &c. 

£     f .    (L 

For  assistant  surveyors  and  engineers  in  the  work  of 
engineering  and  surveying,  and  services  apper- 
taining to  the  same,  between  September  let  and 
December  3rd,  1845,  engaged  equal  to  one  thou- 
sand days  ....  3,217  16    7 

For  travelling  and  personal  expenses,  and  other  charges 
for  the  engineers  and  surveyors  during  the  above 
named  time,  and  between  September  Ist  and  De- 
cember 3rd,  1845     -  -  .  -    1,853    5    7 

To  sundry  inn  and  tavern  charges,  posting  and  other 
expenses  of  self  and  assistants,  engineers,  sur- 
veyors, messengers  and  others,  between  Sep- 
tember Ist  and  December  3rd,  1845      -  -       518  19   0 

To  sundry  petty  expenses  in  travelling ;  for  post  boys, 
gates,  toll  bars,  messengers,  fare  by  railways,  and 
other  expenses  of  self  and  assistants,  engineers, 
surveyors,  messengers,  clerks,  &c.,  between  Sep- 
tember Ist  and  December  3rd,  1845       -  -       141     8  10 

For  sundry  charges  for  materials  in  ordnance  sheets, 
drawings,  tracings,  mapping,  maps,  plan  books 
and  other  things  and  matters  for  the  purpose  of 
the  above  surveyors,  &c.,  between  September  1st 
andDecember  3rd,  1845         -  -  -       129    5    5 

To  office  work  generally  as  before  described  at  the 
commencement,  between  September  1st  and  De- 
cember 3rd,  1845     -  -  -  -       522    0    0 

To  office  work  generally  as  before  described,  between 
December  3rd,  1845,  and  30th  June,  1846,  in- 
cluding estimates  and  parliamentary  attendance    -       602    4    0 

To  different  general  extras,  not  included  in  the  above, 

between  September  1st  and  December  3rd,  1845  -       160    0    0 

For  own  personal  services,  between  September  Ist  and 

December  3rd,  1845  -  -  -       403    4    0 

For  parliamentary  plans  and  sections,  and  other  and 

several  matters  relating  to  the   '*  Warwick  and 

Northampton  Canal  Route,"  and   the   "  Rugby 

"Branch,"  and  certain  deviations  therefrom,  &c., 

between  September  1st  and  December  3rd,  1845  -    1,980    0    0 

For  expenses  of  services  in  respect  of  the  said  canal 
deputations  and  other  matters,  between  Sep- 
tember 1st  and  December  3rd,  1845       -  -       135  17    5 


9,664    0  10' 
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MeUor  had  obtained  a  rule,  calling  on  the  plaintiff  to  1847. 

shew  cause  why  he  should  not  deliver  further  and  better  ^^^^^^^ 
particulars,  against  which 


NSLBON. 


ilfiiitm  shewed  cause*  Thecase8ofiZ0iitti0V.£€re{/br^(a), 
and  Higgins  v.  Ede  (b),  are  express  authorities  to  shew  that 
the  particulars  in  the  present  case  are  sufficient  Indeed 
the  particulars  in  both  those  cases  disclosed  much  less. 
[Parke,  B. — ^Those  decisions  have  not  been  approved  of 
by  the  Judges  of  the  other  Courts.  Besides,  our  greater 
experience  has  shewn  us,  that  in  many  cases  of  this  class 
the  persons  sought  to  be  charged  are  strangers  to  the 
plaintiff,  and  utterly  ignorant  of  the  nature  of  the  claim. 
As  against  them  it  would  be  very  inconvenient  to  hold  a 
bill  of  particulars  in  this  general  form  sufficient.  PoUock, 
C.  B. — No  doubt,  where  it  appears  that  the  plaintiff  and 
defendant  have  been  meeting  together  upon  the  subject- 
matter  of  the  chaises,  less  particularity  will  suffice.]  The 
defendant  ought  to  shew  by  affidavit  that  he  is  a  stranger 
to  the  plaintiff,  and  ignorant  of  the  work  done. 

MeUor  was  not  called  upon  to  support  the  rule. 

PoLLOCKrC.  B. — The  defendant  is  entitled  to  further 
and  better  particulars,  and  the  plaintiff  must  give  him  all 
the  information  he  can. 

Parke,  B. — The  particular  should  state  how  many 
persons  were  eating  and  drinking,  and  to  what  amount. 

RoLFE,  B. — In  this  bill  of  particulars  the  inn  and  tavern 
charges  are  lumped  together  in  such  a  way  that  it  is  im- 
possible for  the  defendant  to  learn  from  it  how  to  shape  his 
defence.     The  course  which  I  pursue  at  Chambers  is  this — 

^ifl)  Ante,  vol.  3,  p.  464 ;  8.  C.  15  M.  &  W.  78.  / 
^  (6)  Ante,  vol.  3,  p.  470 ;  S.  C.  16  M.  &  W.  76. 
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1847.        if  I  see  that  a  party  has  giyeo  the  best  information  in  his 

P&icHARD     power,  and  has  fidrly  communicated  what  he  is  going  for, 

*-  I  am  not  very  nice  in  requiring  minate  particulars.     In  the 

present  case  it  ought  to  be  stated  for  whom  the  inn  and 

tavern  chaiges  were  incurred,  as  well  as  when  and  where 

incurred. 

Platt,  B. — I  think  the  particulars  should  state  the 
number  of  men  employed.  Suppose  the  particulars  stated 
that  <m  a  particular  day  a  certain  number  of  men  were 
employed  on  the  railway,  the  defendant  might  call  witnesses 
to  contradict  it 

Rule  absolute  (a). 

/^(a)  See  BerJdey  t.  De  Vere,  anie,  p.  97. 


y  ^  /£,9h)ff^  1^2  -  Bakeb  t?.  Hunter. 

An  order  of       J.  HIS  Cause,  and  all  matters  in  difference  between  the 

reference  of  . 

a  cause  and       parties,  had  been  referred  to  arbitration  by  order  of  nisi 

difference,         prius,  which  Contained  a  stipulation  that  if  the  validity  of 

ciaiMe°«m-*       ^^  award  should  be  disputed,  or  a  motion  made  to  set  it 

powering  the     aside,  the  Court  should  have  power  at  anv  time  to  remit 

Court  to  remit  ^  .  .  , 

the  matters       the   matters   thereby  referred    to   the    consideration   and 

the  consider-     determination   of  the   arbitrator.     After   the  award   was 

wW^U)?*       delivered,  the  attorneys  on  each  side  thought  that  there 

After  award      was  an  inconsistent  finding  on  the  face  of  the  award,  and 

made,  the  - 

attorneys  on      thereupon  they  agreed  verbally  that  the  award  should  be 

^ering^it*^""  deemed  not  to  have  been  delivered,  and  that  the  arbitrator 

^^^^'^'dThat  ^^^^  amend  it   The  defendant's  attorney  afterwards  took 

the  arbitrator  out  a  summons,  and  obtained  a  Judge's  order  by  consent 

it,  and  sub-  "  ^^at  the  matters  arbitrated  herein"  should  be  referred 

sequontly  a 

Judge's  order 

was  drawn  up  by  consent,  by  which  **  the  matters  arbitrated  upon"  were  referred  back  to  the 

arbitrator  to  make  such  alteration  as  he  might  think  fit :   HdA^  that  the  arbitrator  was  not  bound 

to  cive  the  parties  notice  before  he  altered  his  award,  they  not  having  requested  him  to  hear 

fipesh  evidence.     HM  also,  that  the  amended  award  need  not  recite  the  Judge's  order. 
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back  to  the  arbitrator  to  make  such  alteration  as  he  might       1B47. 
think  fit     The  arbitrator  accordingly  altered  his  award,       bakkb 
and  redelivered  it  within  three  days  from  the  date  of  the     H^^'^g^ 
Judge's  order,  without  giving  notice  to  the  parties  of  his 
intention  so  to  do,  or  receiving  any  fresh  evidence.    It  did 
not  appear  that  the  arbitrator  was  requested  by  either  party 
to  receive  fresh  evidence,  or  to  hear  further  aiguments. 
The  award  did  not  recite  the  Judge's  order  authorizing 
the  alteration. 

Gumey  now  moved  for  a  rule  to  set  aside  the  award. 
First,  the  arbitrator  ought  not  to  have  altered  his  award 
without  giving  notice  to  the  parties,  so  that  they  might 
tender  fresh  evidence  if  they  thought  fit.  This  is  not  like 
the  case  of  Hawett  v.  Clemenis  (a),  for  there  the  arbitrator 
was  only  authorized  to  make  a  particular  alteration  spe- 
cifically pointed  out,  so  that  the  attendance  of  the  parties 
before  him  was  wholly  unnecessary.  Here  the  Judge's 
order  enables  the  arbitrator  to  reconsider  "the  matters 
arbitrated  upon,"  the  effect  of  which  is  to  open  the  whole 
award.  NichalU  v.  Warren  (b)  decides,  that  where  an 
order  of  reference  contains  a  clause  empowering  the  Court, 
if  the  award  is  disputed,  to  remit  the  matters  for  the  re- 
consideration of  the  arbitrator,  and  the  case  is  so  remitted, 
the  arbitrator  must  hear  fresh  evidence,  if  tendered,  as  in 
the  original  reference.  Under  this  order  the  arbitrator  was 
at  liberty  to  find  differently  upon  any  one  of  the  issues. 
\Parke9  B. — It  does  not  appear  that  the  parties  intimated 
to  the  arbitrator  that  they  had  any  fresh  evidence  to  offer.] 
The  affidavits  are  silent  as  to  that ;  but  it  is  submitted  that 
it  rested  with  the  arbitrator  to  give  the  parties  notice  that 
they  might  produce  fi«sh  evidence.  [Pollock^  C.  B.— The 
plaintiff  complains  that  he  has  not  been  allowed  to  exercise 
a  right,  but  he  does  not  shew  that  he  had  any  right  to 
exercise.]     Secondly,  the  award  is  bad,  as  it  does  not  recite 

/(«)  1  C.  B.  128.  i<J)  6  Q.  B.  615  J  S.  C.  ante,  vol.  2,  p.  549. 
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1847. 

^^ V ' 

Baker 

9. 

HuNTsa. 


that  the  alteration  was  made  under  the  authority  of  the 
Judge's  order.  In  Christie  v.  Hamlet  (a),  a  cause  was 
referred  to  arbitration  by  a  Jvdg^e  order^  but  the  award 
recited  that  it  was  referred  by  order  of  nisi  prius,  and  the 
Court  intimated  that  it  was  a  nullity.  \Parkey  B. — In  that 
case  the  Court  only  decided  that  they  would  not  grant 
an  attachment  to  enforce  performance  of  the  award.  An 
arbitrator  need  not  recite  his  authority.] 


Per  Cubiam. — ^There  will  be  no  rule. 


Rule  refused. 


/(a)  2  M.  &  P.  316  s  S.  C.  5  Bing.  195. 


/AW  Dyer  r.  Disney. 

The  «<Somer.    '  HIS  was  a  rule,  caUing  on  the  plaintiff  to  shew  cause 

let  Herald" 
ii  one  of  the 
Queen*!  icr- 
▼ants  in  or- 
dinary with 
fee,  and, 
therefore, 
privileged 
from 


UTOSt. 


why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  sheriff  of  Middlesex,  on  the  ground  that  he 
was  ^'  Somerset  Herald," and  therefore  privileged  from  arrest 
It  appeared  from  the  a£Bdavits,  that  in  the  year  1813,  the 
defendant  was,  by  letters  patent  under  the  great  seal,  ap- 
pointed **  Somerset  Herald,**  and  had  ever  since  been  such 
herald.  He  received  a  quarterly  salary  and  other  fees  from 
the  Lord  Chamberlain,  as  the  Queen*s  servant  in  ordinary, 
and  also  a  livery,  or  dress  of  office,  which  he  was  in  the 
habit  of  wearing.  He  also  received  fees  as  one  of  the 
Queen's  household  servants  on  all  creations  of  titles  by  her 
Majesty.  It  was  hb  duty  as  such  servant  in  ordinary,  to 
attend  her  Majesty  personally,  wherever  and  whenever 
thereto  required,  and  he  was  liable  at  any  moment  to  be 
required  so  to  attend  her  Majesty.  He  had  on  many 
occasions  personally  attended  upon  their  Majesties  Geoige 
the  Third,  George  the  Fourth,  William  the  Fourth,  and  her 
present  Majesty,  in  the  fulfilment  of  his  duties  as  such 
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herald*  It  was  also  his  duty  to  attend  her  Majesty  upon  1847. 
the  opening  or  proroguing  of  Parliament;  upon  all  royal 
marriages  or  funerals ;  on  her  Majesty's  public  attendance 
at  the  Chapel  Royal ;  upon  coronations ;  upon  all  Saints' 
and  collar  days;  upon  all  installations,  and  on  all  state 
occasions  and  public  ceremonials.  On  the  occasion  of  her 
present  Majesty's  coronation,  he  was  personally  present  and 
officiated  as  such  herald,  and  on  several  subsequent  occa- 
sions had  attended  her  Majesty  on  her  opening  Parliament 
It  also  appeared  that  for  some  years  he  had  been  prevented 
by  illness  from  personally  attending  upon  her  Majesty  in 
performance  of  his  duties  as  such  herald.  It  was  also 
stated  that  on  several  previous  occasions  he  had  been  dis- 
charged out  of  custody  by  Patteson,  J.,  Bosanquet,  J.,  and 
Gumey,  B.,  on  the  ground  of  his  privilege  as  **  Somerset 
Herald."  That  on  the  occasion  of  his  present  arrest,  he 
applied,  by  summons,  for  his  dischai^,  when  JRolfe,  B., 
refused  the  application,  indorsing  on  the  writ  of  summons, 
that  if  the  defendant  had  the  privilege  contended  for,  he 
must  sue  out  a  writ  of  privilege.  The  defendant  accord- 
ingly prepared  a  writ  of  privilege,  and  tendered  it  to  the 
officers  of  the  Petty  Bag  Office,  the  Record  and  Writ 
Clerks'  Office  of  the  Court  of  Chancery,  the  Crown  Office, 
and  the  signer  of  the  writs  in  the  Exchequer;  but  the  clerks 
of  those  offices  respectively  refused  to  issue  such  writ, 
alleging  that  they  had  never  heard  or  known  of  such  a  writ 
being  issued,  and  could  give  no  information  on  the  subject 
The  clerk  of  the  Petty  Bag  Office  searched  through  the 
book  of  precedents  kept  in  that  office,  but  could  find  no 
trace  or  entry  of  any  such  writ.  An  application  had  been 
made  to  the  Lord  Chamberlain  and  Earl  Marshal  for  per- 
mission to  arrest  the  defendant,  but  they  had  declined  to 
interfere. 

Bramwett  shewed  cause.  Upon  a  previous  application 
of  the  same  defendant,  this  Court  refrised  to  discharge  him, 
and  said  that  if  he  was  privileged  as  *'  Somerset  Herald," 
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1847.        he  could  sue  out  a  writ  of  privilege;  LesUe  v.  Disney  (a), 
^""^^^1^^     That  decision  was  recognised  in  Bym  v.  Dibdin  (b).    Where 
».  the  question  of  privilege  is  doubtful,  the  Court  will  not, 

upon  motion,  discharge  the  party  out  of  custody,  but  will 
leave  him  to  his  writ  of  privilege ;  Luntley  v.  Battme  (c) ; 
Cam.  Dig.  tit  *' Privilege''  (A  3).  The  fact  of  the  oflScera 
having  refused  to  issue  a  writ  of  privilege  affords  no  ground 
for  this  application.  The  case  of  Holiday  v.  JVtt  (<f), 
shews,  that  if  the  defendant  is  really  privileged,  a  writ  of 
privilege  may  be  sued  out  The  defendant  is  not  of  the 
Queen's  household,  as  his  services  are  only  required  on 
particular  occasions.  It  also  appears  that  for  some  years 
past  he  has  been  unable  to  perform  his  duties. 

Hogginsy  contra.  The  defendant  is  entitled  to  his  dis* 
charge.  He  is  a  servant  in  ordinary  with  fee,  since  he 
may  be  called  upon  at  any  time  to  serve.  It  is  true  that 
he  is  not  required  to  be  in  constant  attendance  upon  her 
Majesty;  but  the  same  observation  would  apply  to  other 
members  of  the  royal  household,  as  a  coachman ;  Efig  v. 
Foster  (e) ;  or  the  lighter  of  fires  and  candles  to  the  yeoman 
guard ;  Forster  v.  Hopkins  (/).  His  illness  does  not  deprive 
him  of  his  privilege,  for  its  duration  is  uncertain,  and  he 
may,  when  called  upon,  be  able  to  perform  his  duties. 
Leslie  V.  Disney  is  no  authority  for  refusing  this  application, 
because  there  the  dudes  of  the  defendant  were  not  so  fiilly 
stated  as  in  the  present  affidavit 

Cur.  adv.  vult 

AldErson,  B. — I  r^ret  that  questions  of  this  kind 
relating  to  the  privileges  of  her  Majesty's  servants  to  be 
exempted  firom  arrest  should  arise  in  modern  times;  and  I 

/  (a)  3  Dowl.  437 ;  S.  C.  1  C,  (c)  2  B.  &  A.  234. 

M.  k  R.  578.  id)  Cas.  temp.  Hard.  37. 

/"(b)  3  Dowl.  448;  S.  C.  1  C,  (e)  2  Taunt  167. 

M.  &  R.  821 ;  See  also  Winter  v.  (/)  2  Chit  Rep.  46. 
DibdiH,  ante,  vol.  2,  p.  211. 


DiSNBY. 
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must  say  that  it  would  be  better  if  her  Majesty  were  served  1847. 
by  persons  who  are  not  in  debt  The  privilege  itself  is  one  jy^ 
that  belongs  not  to  the  party  but  to  the  Crown,  and  the 
question  here  is,  whether  the  defendant  has  made  out  to 
my  satisfaction  that  he  is  a  servant  in  ordinary  to  her 
Majesty  with  fee  ?  When  this  case  was  formerly  before  the 
Court,  my  Brother  Parke  and  mjrself,  the  only  Judges  then 
present^  doubted  whether  the  defendant  was  a  servant  in 
ordinary  with  fee,  and  on  that  ground  discharged  the  rule, 
directing  the  defendant  to  sue  out  a  writ  of  privilege  if  he 
thought  proper.  Since  that  time  the  question  has  been 
brought  before  the  two  other  Judges,  Pattesony  J.,  and 
Gumeyy  B.,  on  fuller  affidavits,  and  they  ordered  his  dis- 
charge, because  they  considered  him  a  servant  in  ordinary 
with  fee.  On  a  subsequent  occasion,  Bosanquet,  J.,  acted 
on  the  same  principle,  and  ordered  his  discharge.  Here 
it  is  clearly  made  out  by  the  affidavits  that  the  defendant 
is  a  servant  in  ordinary  with  fee.  He  is  in  continuous 
attendance  upon  her  Majesty,  inasmuch  as  his  services  may 
be  required  at  any  time ;  and,  as  the  times  are  uncertain, 
it  would  be  improper  to  prevent  him,  by  arrest,  from  di^ 
charging  those  duties.  It  appears  that  he  is  bound  to 
attend  the  Queen  on  a  prorogation  of  Parliament  preceding 
a  dissolution ;  to  be  present  at  coronations,  royal  marriages 
and  funerals;  to  receive  an  ambassador;  and,  as  those 
ceremonies  may  occur  at  uncertain  periods,  we  cannot 
allow  the  Crown  to  be  prevented  from  having  its  due  and 
ordinary  state.  It  is  said,  however,  that  his  services  are 
not  continuous.  But  in  the  case  of  a  chaplain,  he  is  not 
required  to  be  continually  preaching  before  the  Queen,  but 
he  is  liable  at  any  time  to  be  called  upon  to  do  his  duty. 
He  is,  therefore,  in  continuous  service,  although  such  service 
is  performed  at  reasonable  intervals.  So  with  respect  to 
the  candle  snuffer  and  fire  lighter  of  the  Palace,  although 
in  Summer  no  fires  are  required,  and  fewer  candles  are 
burnt,  still  the  duties  are  continuous,  although  performed 
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1847*  at  uncertain  intervals.  So  in  the  case  of  the  page  of  the 
Dyke  second  class  and  the  lord  of  the  bedchamber,  there  is  a 
continuous  service,  although  their  ordinary  duties  are  only 
required  at  intervals.  I  therefore  think  that  the  '*  Somerset 
Herald"  must  be  considered  as  being  in  the  continuous 
service  of  the  Crown,  and  it  is  inconsistent  with  the 
privileges  of  the  Crown  that  he  should  be  arrested.  The 
result  is,  that  the  defendant  must  be  dischaiged.  There 
may  be  some  doubt  as  to  the  proper  course  to  be  pursued 
in  such  a  case  as  the  present  Keble  (a)  says,  that  the  Lord 
Chamberlain  ought  to  remove  parties  in  debt  from  the 
service  of  the  Crovm,  ot  compel  them  to  pay  their  debts; 
but  that  is  a  question  with  which  this  Court  has  nothing 
to  do.  The  rule  must  be  absolute  for  discharge  of  the 
defendant  out  of  custody. 

Rule  absolute. 

(a)  The  Kmg  v.  ModUm,  2  Keb.  3. 


4fC^/l'9Hf1fZ&^a,        Waklet  t^.  CooKE  and  Another. 

Wbero  the  J.  HIS  was  an  action  of  libel  brought  by  the  plaintiff,  a 

brought  an  coroner  for  the  county  of  Middlesex,  against  the  printer 

SS*declariioii  *"^  proprietor  of  a  certain  periodical  paper  called  "The 

tilin^lwT^ai  ^^^^^  Times,"  for  publishing  in  that  paper  certain  articles 

ooonts,  the  reflecting  on  the  conduct  of  the  plaintiff  as  coroner,  during 

to  strike  out  au  inquest  held  by  him  at  Hounslow.     The  declaration 

on  th^RTOMid  contained  several  counts,  setting  out  the  different  articles 

that  the  plain*  complained  of.    The  action  was  commenced  on  the  13th  of 

tin  bad  pre-  '' 

▼iouslv  ob-  February,  1847,  and  prior  thereto,  namely,  on  the  12th  of 

^JJ*of    *  November,  1846,  the  plaintiff  had  obtained  in  the  Court 

Quera'g  Qf  QQeen*s  Bench,  a  rule  nisi  for  a  criminal  information  in 
Bench,  a  mie  ^  ' 

nisi  for  a  respect  of  the  libel  complained  of  in  the  first  count  of  the 

criminal  in* 

formation  for 

the  same  libel  as  that  contained  in  that  oonnt,  which  mle  was,  after  aiynment,  dischaiged. 
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declaration.     In  Hilary  Term,  1847,  that  rule  was  argued       1847. 
and  discharged  upon  the  merits.  wIkley 

r. 

Lushy  on  an  affidavit  of  the  above  iacts,  had  applied  to  and  Anotber. 
AUersan^  B.,  sitting  alone,  and  obtained  a  rule  to  shew 
cause  why  the  first  count  of  the  declaration  should  not  be 
struck  out     He  cited  Rex  v.  Sparrow  (a). 

The  Attorney  General  and  Brarmoell  appeared  to  shew 
cause,  but  the  Court,  on  hearing  the  facts,  called  on 

Lusk,  to  support  the  rule.     A  party  who  applies  for  a 

criminal  information,  impliedly  undertakes  not  to  bring  an 

action  for  the  same  cause.     Rex  v.  Sparrow  is  an  authori^ 

to  that  effect     There  a  rule  nisi  for  a  criminal  information 

having  been  granted,  the  defendant's  counsel,  before  shewing 

cause,  called  on  the  prosecutor's  counsel  to  elect  whether 

he  would  prosecute  that  application  or  bring  his  action. 

That  being  refused,  BuUer,  J.,  was  of  opinion  that  it  was 

incumbent  on  the  prosecutor  to  decide  in  the  first  instance) 

and  said  he  recollected  a  case  in  which  the  point  had  been 

determined.     The  Court  took  time  to  consider,  and  on  the 

following  day,  Ashursty  J.,  said,  **  they  had  considered  the 

point  very  fully,  and  thought  it  proper  to  establish  it  as  a 

general  rule  for  the  future,  that  when  a  person  applies  for 

an  information,  he  is  understood  to  waive  his  right  to  bring 

an  action,  unless  the  Court  should,  on  hearing  the  whole 

matter,  be  of  opinion  that  it  is  a  proper  subject  to  be  tried 

in  a  civil  action,  and  should  specifically  give  him  leave  to 

do  so.     It  fi^quently  happens  that  informations  are  moved 

for  merely  to  sift  out  the  opinion  of  the  Court,  even  when 

the  party  thinks  there  is  little  probability  of  succeeding :  it  is 

unreasonable  to  engage  the  time  and  attention  of  the  Court 

in  such  a  manner,  and  such  applications  are  unnecessary  if 

the  party  resort  to  his  private  remedy  and  if  an  information 

/^Cfl)  2  T.  R,  198, 
VOL.  rv.  Z  X  J>.  &  L. 


*— ^/ 

Waklby 

•f. 

Cooks 
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1847.  ^  be  granted,  it  is  of  couise  to  stay  the  proceedings  in  an 
action  for  the  same  cause."  That  rule  has  ever  since  been 
acted  opon  in  the  Court  of  Queen's  Bench,  and,  if  the 
undAjooSuir.  present  action  had  been  brought  there»  that  Court  would 
Jiave  stayed  the  proceedings*  The  plaintiff  ought  not  to 
be  allowed,  by  merely  changing  the  Court,  to  get  rid  of 
the  implied  obligation  into  which  he  entered  on  moving  tx 
the  criminal  information,  that  he  should  bring  no  action  m 
respect  of  the  same  cause  of  complaint  This  proceeding 
is  a  breach  of  good  fiuth,  which  calls  for  the  interference  of 
the  Court  In  Cocker  v.  Tempest  (a),  AJderean,  B.,  sajs, 
^  the  power  of  each  Court  over  its  own  process  is  unlimited; 
it  IB  a  power  incident  to  all  Courts,  inferior  as  well  as 
"superior;  were  it  not  so,  the  Court  would  be  obliged  to 
sit  still  and  see  its  own  process  abused,  for  the  purpose  of 
injustice.  The  exercise  of  the  power  is  certainly  a  matter 
for  the  most  careful  discretion ;  and  where  there  are  con- 
flicting statements  of  fects,  I  agree  that  it  is  in  general 
much  better  not  to  try  the  question  between  the  parties  on 
affidavit"  The  plaintiff,  as  well  as  every  other  subject  of 
the  realm,  is  presumed  to  know  the  practice  of  the  Courts, 
and  by  applying  for  the  criminal  information,  he  has,  in 
contemplation  of  law,  said,  '^  if  the  Court  will  hear  this 
matter  criminally,  and  exercise  a  discretion  upon  it,  I 
undertake  not  to  bring  a  civil  action." 

Pollock,  C.  B. — ^The  rule  must  be  discharged.  The 
case  cannot  be  put  so  high  as  Mr.  Lush  has  put  it  in  the 
course  of  his  argument,  when  he  said  that  every  subject  of 
this  realm  must  be  supposed  to  know  the  practice  of  the 
Courts.  The  Queen's  subjects  are  undoubtedly  presumed 
to  know  the  law  of  the  land,  but  it  is  very  possible  thej 
may  know  nothing  of  the  practice  of  the  Courts — ^indeed 
we  frequently  give  relief  on  motion  to  parties  who  have 
ignorandy  sioned  against  our  practice.     But  even  were  it 

/(«)  7  M.  &  W.  50:1;  S.  C.  9  DowL  306. 
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fi  Otherwise^  I  do  not  consider  myself  bound  by  what  is        \Si7' 

w  reported  to  have  been  said  by  the  Court  of  ELing*s  Bench      waklky 

i:  in  Bex  v.  Sparrow  (a).    That  case  does  not  appear  to  have       cookb 

i\  been  determined  by  the  full  Court,  and  indeed  I  should  and  Another, 

ii  almost  doubt  whether  the  report  can  be  perfectly  accurate. 

^i  Supposing,  however,  it  to  be  so,  I  must  say  I  think  that  the 

M  Judges  of  the  Court  of  King's  Bench  had  no  right  to  lay 

0  down  such  a  rule  as  they  are  there  supposed  to  have  done, 

0  much  less  to  bind  by  it  the  other  Courts  in  Westminster 
f  HalL     The  rule  amounts  to  the  same  as  if  they  said  this, 

1  if  any  person  applies  to  us  to  exercise  a  peculiar  juris- 
I  diction  which  we  alone  possess,  he  is  thereby  understood 
I  to  do  something,  which  I  believe  I  am  correct  in  saying, 
I  not  one  of  the  Judges  now  sitting  with  me  on  this  Bench 
^  ever  knew  to  be  the  practice  of  the  Courts  or  the  law  of 

the  land,  namely,  to  enter  into  an  implied  undertaking  not 

to  bring  any  action  for  the  cause  of  complaint  in  respect  of 

which  he  applies.     If  such  be  the  practice  of  the  Court  of 

Queen's  Bench,  I  must,  for  my  own  part,  admit  that  I  have 

hitherto  been  totally  ignorant  of  it.     I  never  understood 

that  a  party  so  applying  put  himself  under  any  such  terms. 

I  confess  I  have  understood,  that  if  a  party  has  already 

brought  an  action  for  a  libel,  he  must  abandon  it  before 

the  Court  of  Queen's  Bench  will  entertain  his  application 

for  a  criminal  information  in  respect  of  the  same  libeL 

But  if  he  applies  to  that  Court  for  relief  and  does  not  get 

ity  it  is  certainly  new  to  me  that  he  is  thereby  supposed  to 

have  entered  into  an  engagement  not  to  bring  an  action 

afterwards.     If  that  be  the  rule  which  the  Court  of  King's 

Bench  intended  to  estabUsh  in  Bex  v.  Sparrow,  I  must  say 

that  I  do  not  think  that  they  were  competent  to  lay  down 

such  a  rule  to  bind  other  Courts,  especially  as  the  rule  is, 

as  admitted  by  the  report  itself,  introductory  of  a  new 

practice.     The  plainti£P,  in  the  present  case,  is  therefore 

entitled  to  bring  this  action. 

^(a)  2  T.  R.  198. 

z  z  2 
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1847.  Parke,  B. — I  am  also  of  opinion  that  we  ought  not  to 

^^2kley     ^"^^rf^**-     No  doubt  the  Court  has  power  to  stay  any  pn>- 
V.  ceedings  taken  against  good  faith,  that  is,  taken  in  violation 

and  Another,  of  any  agreement  between  parties  before  us,  and  we  could 
enforce*  such  an  agreement  by  staying  those  proceedings. 
But  that  is  not  the  present  case — ^here  the  engagement  (if 
any)  is  entered  into  by  the  plaintiff  with  the  Court  of 
Queen's  Bench  before  the  present  defendants  came  before 
the  Court  at  all ;  for  the  tacit  promise  relied  on  is  presumed 
to  have  been  made  by  the  plaintiff  at  the  moment  when  he 
applied  for  the  criminal  information.  Now  such  an  agree- 
ment cannot  be  put  higher  than  if  it  had  been  embodied 
in  a  rule  of  that  Court  drawn  up  at  the  time.  The  Court 
of  Queen's  Bench  has  power  over  its  own  proceedings,  and 
if  in  that  case  an  action  were  afterwards  commenced  in 
their  own  Court,  they  would  exercise  their  discretion  as 
to  allowing  the  plaintiff  to  proceed.  They  might  also 
perhaps,  think  that  the  bringing  of  an  action  in  this  Court 
was  a  violation  of  the  plaintiff's  implied  agreement  with 
them,  and  a  contempt  of  Court ;  and,  if  so,  they  might 
enforce  the  agreement,  by  threatening  or  issuing  an  attach- 
ment. But  I  think  that  we  have  no  power  to  stay  an  action 
in  this  Court  on  the  ground  that  the  plaintiff  is  restrained 
from  bringing  it  by  a  rule  supposed  to  be  drawn  up,  not 
by  way  of  agreement  with  the  opposite  party,  but  in  com- 
pliance with  the  practice  of  another  Court.  I  was  aware 
that  there  was  a  rule  in  the  Queen's  Bench  on  this  subject, 
but  I  thought  it  was  confined  to  the  imposing  as  a  condition 
to  the  granting  of  a  rule  absolute  for  an  information,  that 
the  party  should  bring  no  action  for  the  same  injury.  But 
whatever  the  rule  may  be,  I  am  clearly  of  opinion  that 
we  cannot  make  it  the  foundation  of  a  jurisdiction  in 
ourselves  to  stay  proceedings.  The  rule  only  creates  an 
engagement  between  the  plaintiff  and  that  Court,  and  it 
must  exercise  its  discretion  as  to  whether  his  subsequently 
bringing  an  action  is  a  violation  of  it. 


r! 
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i:  R0LFE9  B. — ^It  would  be  a  strange  anomaly  if  the  law  of       1847. 

r  the  land  were  as   suggested  by  the  defendants'  counsel,      wakley 

\  The  Court  .of  Queen's  Bench  have  laid  down  a  rule  that  '• 

B  no  action  shall  be  brought  in  certain  cases,  and  they  may  and  Another. 

E  of  course  dispense  with  that  nile  whenever  such  an  action 

f  is  brought  in  their  own  Court.     But,  as  we  have  no  power 

If  of  looking  into  the  proceedings  in  a  criminal  information, 
the  consequence  of  the  defendants'  argument  would  be, 

«  that  the  Court  of  Queen's  Bench,  by  a  rule  made  almost 

n  half  a  century  ago,  have  prevented  the  plaintiff  absolutely 

e;  from  suing  in   any   other  Court,  with   only   a  qualified 

r  prohibition  on  him  from  suing  in  their  own. 

'i 

J  Platt,  B. — I  can  well  understand  the  object  of  the 

^  Court  of  Queen's  Bench  in  establishing  the  rule  laid  down 

^  in  Bex  v.  Sparrow  (a) — it  was  to  prevent  the  oppression  of 

two  proceedings  being  taken  for  the  same  cause  of  com- 

^  plaint     It  is  on  that  ground  that  criminal  informations  are 

not  granted,  except  on  the  condition  that  the  prosecutor 
shall  bring  no  action  for  the  same  injury ;  and,  if  an  action 

'  be   brought,   Tlie  Attorney  General  would   enter  a  nolle 

prosequi  to  prevent  the  criminal  proceeding  from  going  on. 
In  the  course  of  my  practice  at  the .  Bar,  I  was  very  much 
engaged  in  matters  of  that  nature,  and  frequently  co- 
operated with  the  most  learned  counsel  on  the  subject,  but 
none  of  us  ever  dreamt  that  any  application  could  be  made 
to  the  Queen's  Bench  to  stay  the  civil  suit,  as  we  under- 
stood that  the  only  mode  of  redress  was  by  application  to 
The  Attorney  General^  who  usually  thought  the  double 
proceeding  an  oppressive  course.  I  never  heard  of  any 
other.  I  cannot  conceive  that  this  Court  has  any  power 
to  prevent  any  British  subject  from  coming  into  it  to 
vindicate  his  character. 

Rule  discharged. 

yia)  2T.  R.  198. 
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^a  /l.f^ffKy0/.  Taylob  v.  Burgess. 

The  Court        G.  T.  WHITE  moved  to  dischaiige  the  defendant  oat 

charge  out  of     of  custody  under  the  following  circuin8tance&     The   de- 

dcfen^nt         fendant  had  heen  taken  in  execution  under  a  ca.  sa.  in 

taken  in  exe-     the  month  of  June.  1828,  and  had  ever  since  remained  in 

cution  in  the 

year  1828,        custody.     In  April,  1839,  the  plaintiff  died,  and  the  de- 

t£!?thepl!Ln.   fendant's  aflSdavit  stated  that  he  had  been  informed  and 

Sfi839  a^      believed  that  no  legal  personal  representative  of  the  plainUff 

that  the  do-       had  revived  the  action,  or  had  taken  any  proceedings  what- 

fendanthad  J  r  o 

been  informed  cver  Since  the  death  of  the  plaintiff.  A  summons  was 
that^^e«a  tol^cn  out  before  a  Judge  at  Chambers,  to  discharge  the 
personal  defendant  out  of  custody,  and  had  been  served  on  the  agent 

repmentatiTe  ''  ^^ 

of  the  plaintiff  of  the  attorney  for  the  plaintiff  on  the  record^  but  was  not 

the  action,  or  attended  by  the  agent  or  the  attorney,  on  the  ground  that 

procwdiw"^  the  attorney  was  not  then  concerned  in  the  business.     In 

whatever  in  the  Brouohton  V.  Martin  (a\  the  Court  discharged  a  defendant 

matter,  since  ^,  ^        i  .  .  i  .       ^        *  -     -«. 

the  death  of  out  of  custody  who  was  in  execution  at  the  suit  of  a  plaintiff 
•  P  »»n  •  some  time  since  deceased,  on  whose  part  no  will  had  been 
proved,  nor  any  administration  granted,  and  whose  fiunily, 
on  motion  for  the  above  purpose,  declined  to  interfere. 
So  in  Parkinson  v.  Horlock  (b\  the  Court  discharged  a 
defendant  out  of  custody  after  the  pldntiff*s  death,  it 
appearing  that  the  next  of  kin  did  not  intend  to  take  out 
administration,  the  rule  nisi  having  been  served  on  the 
next  of  kin.  [Rolfet  B.— The  defendant  ought  to  have 
ascertained  whether  there  was  any  executor.]  Gore  v. 
Wright  (c)  is  also  an  authority  in  fitvour  of  this  application. 

Pollock,  C.  B.— The  plaintiff  must  make  out  a  better 
case. 


/ia)  1  B.  &  P.  176.  /"  (c)  1  Dowl.  864,  N.  S. 

/Jb)  2  N.  R.  240. 
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Pabkx,  B.— The  objection  is  that  there  is  no  person  1847. 

who  can  give  a  legal  discharge,  but  that  is  not  sufficiently  tj^^^ 

made  out     If  the  defendant  pays  the  money  into  Court  ^^j^^ 
he  will  have  no  difficulty  in  getting  out  of  custody. 

Rule  refused. 


BvaoBif. 


K 
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,  IviMEY  t;.  Marks.  y^^  //»^^^m^ 

}  Lr  EBT  for  work  and  labour  as  an  attorney  and  solicitor.  Where  «■ 

f^  and  for  fees  due  and  payable  in  respect  thereof.     There  ^"l^^^ 

*  were  also  counts  for  money  paid  and  for  money  due  on  an  ^JjJww  dm» 

^.  account  stated.  in  the  Court 

^^  The  deifendant  pleaded  to  the  first  and  second  counts  and ^nUi 

«  that  the  plaintiff  was  an  attorney  of  her  Majesty's  Court  of  ^Jj<2f  Uw 

*  Exchequer  at  Westminster,  and  a  solicitor  of  her  Majesty's  thebm  thoold 
0  High  Court  of  Chancery,  and  that  the  said  work  was  busi-  puticaUr 

^  ness  done  by  him  as  an  attorney  and  solicitor,  and  the  siud  each  portion 

f  materials  were  provided  by  the  plaintiff  as  aforesaid,  as  an  ^^^^ 

i  attorney  and  solicitor,  in  and  about  the  said  work  and  busi- 

i  ness,  and  not  otherwise ;  and  that  the  said  money  in  the  said 

t  first  count  mentioned  consisted  of  fees  and  charges  for  the 

(f  said  business  so  done,  &c. ;  and  that  the  said  money  in  the 

i  second  count  mentioned  to  have  been  paid  was  so  paid  by 

t  the  plaintiff  as  an  attorney  and  solicitor  in  disbursements 

f  for,  in  and  about  the  said  work  and  business,  &c. :  that  no 

):  bill  of  the  said  fees,  charges  and  disbursements,  &c.,  sub- 

s' scribed  with  the  proper  hand  of  the  plaintiff,  was  one 

V  calendar  month,  or  at  any  time  before  the  commencement 

of  this  suit,  delivered  to  the  defendant,  or  sent  by  the  post 
)  to  or  left  for  the  defendant,  at  his  counting-house,  office  of 

business,  dwelling-house,  or  last  known  place  of  abode,  nor 
was  any  bill  of  the  said  fees,  charges  and  disbursements,  &c., 
one  calendar  month,  or  at  any  other  time  before  the  com- 
mencement of  this  suit,   delivered  unto  the  defendant, 
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1847.      inclosed  in  or  accompanied  by  a  letter,  subscribed  with 
^^gy       the  proper  band  of  the  plaintiflF,  referring  to  such  bill; 
»•         as  required  by  the  statute  in  such  case  made  and  pro- 
videdy  &C. 

Replication :  that  a  bill  of  the  said  fees,  &C.9  was  one 
calendar  month  before  the  commencement  of  this  suit,  to 
wit,  on,  &C.,  duly  left  for  the  defendant  at  his  office  of 
business,  inclosed  in  a  letter,  subscribed  with  the  proper 
hand  of  the  plaintiff,  to  wit,  with  the  plaintiff's  own  name, 
referring  to  such  bill ;  in  manner  and  form  as  required  by 
the  said  statute. 

At  the  trial  before  Plaity  B.,  it  appeared  that  the  action 
was  brought  to  recover  the  sum  of  88/.  I5s.  Bdl,  for  business 
done  by  the  plaintiff  as  an  attorney  and  solicitor,  and  that 
more  than  a  month  before  the  action  was  commenced,  a 
bill  of  costs  was  delivered  at  the  defendant's  residence, 
inclosed  in  a  letter  signed  by  the  plaintiff.  The  bill  con- 
tained some  charges  for  business  done  in  a  Chancery  suit^ 
which  was  erroneously  headed  '^  QhurchhtU  ats.  Marks^ 
instead  of  ^  Marks  ats.  CkurchhUV*  There  were  other 
charges  relating  to  a  suit  between  the  defendant  and  one 
Erskine,  but  the  bill  did  not  state  in  what  Court  that 
business  was  done.  It  appeared,  however,  from  the  nature 
of  the  charges,  that  the  business  must  have  been  done  in  one 
of  the  superior  Courts  at  Westminster,  as  the  items  comprised 
Term  fees,  summonses  for  time  to  plead,  attending  sum- 
>  mouses,  Judges'  clerks,  &c.  It  was  proved  that  the  charges 
I  for  the  business  described  in  this  part  of  the  bill  would  be 
,  the  same  in  either  of  the  superior  Courts  of  law.  On  the 
part  of  the  defendant  it  was  objected  that  this  was  not  a 
sufficient  bill  of  costs  under  the  6  &  7  Vict.  c.  73,  s.  37,  or, 
at  all  events,  that  the  requisites  of  that  statute  had  only 
been  complied  with  so  far  as  related  to  the  business  dime 
in  Chancery.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  reserving  leave  for  the  defendant  to  move  to  enter 
a  nonsuit  on  the  first  point,  or  to  reduce  the  plaintiff's 
demand  on  the  second. 
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t'  Peacock,   in   Michaelmas  Term,   obtained  a  rule    nisi        1847. 

t.  accordingly. 

i: 

Farrer  now  shewed  cause.    The  question  turns  upon  the 

B:  construction  of  the  6  &  7  Vict,  c  73,  s.  37,  which  enacts, 

z  **  that  from  and  after  the  passing  of  that  act,  no  attorney  or 

k  solicitor,  nor  any  executor,  administrator,  or  assignee  of  any 

I  attorney  or  solicitor,  shall  commence  or  maintain  any  action 

IS  or  suit  for  the  recovery  of  any  fees,  charges,  or  disbunse* 

is  ments  for  any  business  done  by  such  attorney  or  solicitor, 

until  the  expiration  of  one  month  after  such  attorney  or 

t  solicitor,  or  executor,  administrator,  or  assignee  of  such 

^  attorney  or  solicitor,  shall  have  delivered  unto  the  party  to 

i;  be  charged  therewith,  or  sent  by  the  post  to  or  left  for  him 

^  at  his  counting-house,  office  of  business,  dwelling-house,  or 

^  last  known  place  of  abode,  a  bill  of  such  fees,  charges,  and 

disbursements,  and  which  bill  shall  either  be  subscribed 

,r  with  the  proper  hand  of  such  attorney  or  solicitor,  (or,  in  the 

\^  case  of  a  partnership,  by  any  of  the  partners,  either  with  his 

^  own  name,  or  with  the  name  or  style  of  such  partnership,) 

or  of  the  executor,   administrator,   or  assignee   of  such 

attorney  or  solicitor,  or  be  enclosed  in  or  accompanied  by 

^  a  letter  subscribed  in  like  manner  referring  to  such  bill; 

and  upon  the  application  of  the  party  chargeable  by  such 

bill  within  such  month  it  shall  be  lawful,  in  case  the  busi- 

^  ness  contained  in  such  bill  or  any  part  thereof  shall  have 

\  been  transacted  in  the  High  Court  of  Chancery,  or  in  any 

other  Court  of  equity,  or  in  any  matter  of  bankruptcy/or 

lunacy,  or-4n  case  no  part  of  such  business  shall  have  been 

transacted  in  any  Court  of  law  or  equity^  for  the  Lord 

High  (/hancellor  or  the  Master  of  the  RoUs,  and  in  case 

any  part  of  such  business  shall  have  been  transacted  in  any 

other  Court,  for  the  Courts  of  Queen's  Bench,  Common 

Pleas,  Exchequer,  Court  of  Common  Pleas  at  Lancaster,  or 

Court  of  Pleas  at  Durham,  or  any  Judge  of  either  of  them, 

and  they  are  hereby  respectively  required,  to  refer  such  bill, 


Marks. 
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1847.  inclosed  in  or  accompanied  by  a  letter,  subscribed  with 
j^^^^^^  the  proper  hand  of  the  plaintiff,  referring  to  such  bill; 
aa  required  by  the  statute  in  such  case  made  and  pro- 
vided, &c. 

Replication :  that  a  bill  of  the  said  fees,  &c.,  was  one 
calendar  month  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  duly  left  for  the  defendant  at  his  office  of 
business,  inclosed  in  a  letter,  subscribed  with  the  proper 
hand  of  the  plaintiff,  to  wit,  with  the  plaintiff's  own  name, 
referring  to  such  bill ;  in  manner  and  form  as  required  by 
the  said  statute. 

At  the  trial  before  Piatt,  B.,  it  appeared  that  the  action 
was  brought  to  recover  the  sum  of  88/.  \5s.  8dl,  for  business 
done  by  the  plaintiff  as  an  attorney  and  solicitor,  and  that 
more  than  a  month  before  the  action  was  commenced,  a 
bill  of  costs  was  delivered  at  the  defendant's  residence, 
inclosed  in  a  letter  signed  by  the  plaintiff.  The  bill  con- 
tained some  charges  for  business  done  in  a  Chancery  sui^ 
which  was  erroneously  headed  **  Qhwrchhill  ats.  Marks^ 
instead  of  *^  Marks  ats.  ChurchhilV*  There  were  other 
charges  relating  to  a  suit  between  the  defendant  and  one 
Erskine,  but  the  bill  did  not  state  in  what  Court,  that 
business  was  done.  It  appeared,  however,  from  the  nature 
of  the  charges,  that  the  business  must  have  been  done  in  one 
of  the  superior  Courts  at  Westminster,  as  the  items  comprised 
Term  fees,  summonses  for  time  to  plead,  attending  sum- 
\ ,  monses.  Judges'  clerks,  &c.  It  was  proved  that  the  charges 
!  for  the  business  described  in  this  part  of  the  bill  would  be 
j  the  same  in  either  of  the  superior  Courts  of  law.  On  the 
part  of  the  defendant  it  was  objected  that  this  was  not  a 
sufficient  bill  of  costs  under  the  6  &  7  Vict  c.  73,  s.  37,  or, 
at  all  events,  that  the  requisites  of  that  statute  had  only 
been  complied  with  so  far  as  related  to  the  business  dime 
in  Chancery.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  reserving  leave  for  the  defendant  to  move  to  enter 
a  nonsuit  on  the  first  point,  or  to  reduce  the  plaintiff's 
demand  on  the  second. 
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Peacock,    in   Michaelmas  Term,  obtained  a  rule    nisi        1847* 
accordingly. 

Farrer  now  shewed  cause.  The  question  turns  upon  the 
construction  of  the  6  &  7  VicL  c  73,  s.  37,  which  enacts, 
'*  that  from  and  after  the  passing  of  that  act,  no  attorney  or 
solicitor,  nor  any  executor,  administrator,  or  assignee  of  any 
attorney  or  solicitor,  shall  commence  or  maintain  any  action 
or  suit  for  the  recovery  of  any  fees,  charges,  or  disburse- 
ments for  any  business  done  by  such  attorney  or  solicitor, 
until  the  expiration  of  one  month  after  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  shall  have  delivered  unto  the  party  to 
be  charged  therewith,  or  sent  by  the  post  to  or  left  for  him 
at  his  counting-house,  office  of  business,  dwelling-house,  or 
last  known  place  of  abode,  a  bill  of  such  fees,  charges,  and 
disbursements,  and  which  bill  shall  either  be  subscribed 
with  the  proper  hand  of  such  attorney  or  solicitor,  (or,  in  the 
case  of  a  partnership,  by  any  of  the  partners,  either  with  his 
own  name,  or  with  the  name  or  style  of  such  partnership,) 
or  of  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  enclosed  in  or  accompanied  by 
a  letter  subscribed  in  like  manner  referring  to  such  bill ; 
and  upon  the  application  of  the  party  chargeable  by  such 
bill  within  such  month  it  shall  be  lawful,  in  case  the  busi- 
ness contained  in  such  bill  or  any  part  thereof  shall  have 
been  transacted  in  the  High  Court  of  Chancery,  or  in  any 
other  Court  of  equity,  or  in  any  matter  of  bankruptcy/or 
lunacy,  or--in  case  no  part  of  such  business  shall  have  been 
transacted  in  any  Court  of  law  or  equity,-  for  the  Lord 
High  (/hancellor  or  the  Master  of  the  Rolls,  and  in  case 
any  part  of  such  business  shall  have  been  transacted  in  any 
other  Court,  for  the  Courts  of  Queen's  Bench,  Common 
Pleas,  Exchequer,  Court  of  Common  Pleas  at  LancaMer,  or 
Court  of  Pleas  at  Durhaniy  or  any  Judge  of  either  of  them, 
and  they  are  hereby  respectively  required,  to  refer  such  bill. 
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1847.       and  the  demand  of  aach  attoniey  or  aolicitor,  ezecator, 
li^^^^   adminiatrator,  or  aasignee,  thereupon  to  be  taxed  and  settled 
9.  by  the  proper  oflBcer  of  the  Coort  in  which  such  reference 

diall  be  made,  without  any  money  being  brongfat  into 
Court"  It  then  (woyides  that  no  such  reference  shall  be 
made  after  veidict  obtained,  or  a  writ  of  inquiry  executed, 
or  after  the  expiration  of  twelve  months  after  such  bill  shall 
have  been  delivered,  except  under  special  circumstances, 
to  be  proved  to  the  satis&ction  of  the  Court  or  Judge  to 
whom  the  application  for  such  reference  shall  be  made: 
and,  that  if  on  taxation  more  than  oneHrixth  of  the  bill  be 
taken  off,  the  costs  of  taxation  shall  be  paid  by  the  attorney, 
and,  if  less  than  one-sixth,  then  by  the  party  chaigeaUe 
with  the  bill.  The  statute  also  empowers  a  Judge  of  any 
of  the  superior  Courts  of  law  or  equity  to  authorize  an 
attorney  or  solicitor  to  commence  an  action  for  the  recovery 
of  his  fees,  &a,  although  one  month  shall  not  have  expired 
from  the  delivery  of  the  bill,  on  proof  to  the  satisfection  of 
the  Judge  that  there  is  probable  cause  for  believing  that 
such  party  is  about  to  quit  England.  The  construction  of 
that  clause  was  under  consideration  in  the  case  otJEnffl^eart 
V.  Moore  {a\  where  the  Court  held  that  an  attorney's  bill 
must  give  in  some  part  of  it  substantial  information  of  the 
Court  in  which  the  business  has  been  done.  The  reason 
there  given  by  Alderton^  B.,  is,  that  **  unless  the  name  of 
the  Court  be  stated,  it  would  be  impossible  fiv  the  client 
to  know  whether  on  taxation  one-sixth  would  be  taken  off, 
for  the  scale  of  fees  is  different  in  different  Courts.''  Here, 
however,  it  was  proved  that  the  common  law  chaiges  con- 
tained in  this  bill  would  be  the  same  in  either  of  the 
superior  Courts.  At  all  events,  the  plaintiff  is  entitled  to 
recover  so  much  of  the  bill  as  relates  to  the  buaness  done 
in  the  Court  of  Chancery,  the  reversal  of  the  names  of  the 
parties  to  the  suit  being  a  mere  clerical  error,  by  which  the 

/f«)  AnU,  p.  SO;  S.  C.I5  M.  &  W.  548.   ^ 
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■  defendant  could  not  be  misled     Drew  v.  CHffard(a)i  and  IB47. 

■  JFaibr  v.  Lacy  (ft)^  are  expreas  authorities  to  shew  that  Iv^ky 
'  although  an  attorney's  bill  contains  items  not  specified  m|^g 
'-  according  to  the  2  Gea  i,  c.  23,  s.  23,  he  may  still  recover 

'  that  portion  of  his  bill  as  to  which  the  provisions  of  the 

'  statute  have  been  complied  with.     The  6  &  7  Vict  &  73, 

l>  s.  42,  enacts,  **  that  in  all  cases  in  which  such  bill  shall  have 

i  been  referred  to  be  taxed  and  setded,  the  ofiicer  to  whom 

k  such  reference  is  made  shall  be  at  liberty  to  request  the 

i  proper  officer  of  any  other  Court  having  such  an  officer  to 

i  assist  him  in  taxing  and  settling  any  part  of  such  bill,  and 

$  such  officer  so  requested  shall  thereupon  proceed  to  tax  and 

II  settie  the  same,  and  shall  have  the  same  powers,  and  may 

it  receive  the  same  fees  in  respect  thereof,  as  upon  a  reference 

I  to  him  by  tiie  Court  of  which  he  is  such  officer,  and  shall 

i  return  the  same,  with  his  opinion  thereon,  to  the  officer 

t  who  shall  have  so  requested  him  to  tax  and  settle  the  same; 

f  and  the  officer  to  whom  such  reference  is  made  shall  not 

be  paid  any  fee  for  that  portion  of  the  bill  which  shall  have 

f  been  so  taxed  and  settled  by  the  officer  of  such  other  Court 

I  at  his  request"     Under  that  section  the  defendant  might 

;  have  laid  the  bill  before  the  taxing  officer  of  the  Court  of 

{  Chancery,  who  would  have  taxed  the  charges  in  respect  of 

^  business  done  in  tiiat  Court,  and  would  have  handed  over 

^  the  other  portions  of  the  bill  to  an  officer  of  one  of  the 

-  common  law  Courts.     [Parke,  B. — ^The  reason  given  by 

my  Brother  AMerton  in  EngUlteart  v.  Moore,  for  requiring 

^  the  name  of  the  Court  to  be  mentioned  in  the  bill,  is  not 

,  the  only  reason,  as  appears  firom   the  cases  of  Lewis  v. 

Primroee  (c),  and  Martmdale  v.  FavJkner  {dy     In  the  latter 

case,  Tinddl,  C.  J.,  said,  **  I  agree  entirely  with  the  decision 

of  the  Court  of  Queen's  Bench  in  Lewie  v.  Prtmroee,  that, 

although  the  statute  does  not  in  express  terms  require  the 

(a)  R.  &  M.  2S0;  S.  C.  2  C.  (c)  6  Q.  B.  266. 

&  P.  69.  ^{d)  2  C.  B.  706  J  S.  C.  ante, 

^{b)  I  M.  &  G.   64;    S.  C.   1  vol.  3,  p.  600. 
Scott,  N.  R.  186  $  8  Dowl.  563. 
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1847.        Court  and  cause  to  be  mentioned,  yet  it  follows  from  the 
Iyimby       general  scope  and  object  of  the  clause  that  such  information 
«•  IS  necessary,  in  order  to  enable  the  client  to  ascertain  to 

what  Court  or  Judge  he  is  to  apply  for  the  taxation  of  the 
bill*  The  rest  of  the  Court  concur  in  that  view,  but  my 
Brother  Mauley  iu  a  very  learned  judgment,  differed  from 
the  other  Judges  as  to  the  sufficiency  of  the  particular  bill 
delivered  in  that  case.  He  put  a  less  liberal  construction 
on  the  statute,  on  the  ground  that  attorney's  bills  are 
required  to  be  delivered  for  the  information  of  ignorant 
persons,  and  not  of  such  as  are  skilled  in  the  law  and 
practice  of  the  Courts.  .  Both  those  cases  were  decided 
under  the  repealed  statute  2  Geo.  2,  c  23,  &  23,  but  I  do 
not  see  why  the  same  reason  should  not  apply  now.  The 
most  skilful  person  could  not  tell  from  this  bill  in  what 
Court  part  of  the  business  was  done.]  The  portion  which 
^1^  not  in  Chancery  must  have  been  in  one  of  the  superior 
Courts  of  common  law. 

Peacock  appeared  to  support  the  rule,  but  was  directed 
by  the  Court  to  confine*  his  argument  to  the  plaintiff's  right 
to  recover  in  respect  of  the  portion  of  the  business  done 
in  Chancery.  This  being  one  entire  bill,  if  it  is  bad  in 
part,  it  is  bad  for  the  whole.  If  separate  bills  had  been 
delivered  for  the  business  done  in  each  of  the  Courts,  the 
plaintiff  might  have  recovered  upon  one  of  the  bUls,  though 
the  other  was  defective.  In  that  case  an  attorney  would 
have  had  no  difficulty  in  advising  as  to  the  propriety  of 
taxing  either.  But  when,  as  here,  the  chains  for  business 
done  in  different  Courts  are  blended  together  in  one  bill, 
the  client  could  not  with  safety  proceed  to  tax  the  amount, 
for  unless  onensixth  of  the  whok  were  taxed  off,  he  would 
have  to  pay  the  costs  of  taxation.  (He  was  then  stopped 
by  the  Court) 

Pollock,  C.  fi. — The  rule  must  be  absolute  to  enter  a 


Marks. 
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nonsuit  The  question  arises  on  the  construction  of  the  1847. 
6  &  7  Vict  c  73,  so  that  the  case  of  Walter  v.  Lacy  (a),  ^^JJ^J^ 
which  was  relied  upon  by  the  plaintiff's  counsel,  is  no 
longer  applicable.  The  recent  statute  makes  this  difference 
in  the  law,  that  now  every  part  of  an  attorney's  bill  may  be 
taxed,  and  there  is  no  distinction  between  business  done  in 
Court  and  out  of  Court.  It  is  worthy  of  remark,  that  in 
the  case  which  I  have  mentioned,  the  defendant's  counsel 
gave  up  the  point,  on  the  case  of  Drew  v.  CKfford{h)  being 
cited.  Since,  therefore,  the  present  question,  even  if  it 
had  arisen  on  this  statute,  was  not  decided  in  Walter  v. 
Lacyy  we  cannot  consider  that  authority  binding  on  us. 
With  respect  to  Drew  v.  Clifford^  Lord  TenJterden  did  no 
more  than  direct  the  jury  to  find  a  verdict  for  the  plain- 
tiff, reserving  leave  for  the  defendant  to  move  the  Court 
above  on  the  point  There  is,  however,  a  case  of  HxO,  v« 
Humphreys  (c),  which  is  more  to  the  purpose.  The  mar- 
ginal note  of  that  case  is,  that  if  an  attorney  introduce 
into  his  bill  certain  items  connected  with  his  professional 
capacity,  though  not  immediately  within  the  words  of  the 
2  Geo.  2,  c.  23,  and  in  an  action  on  the  bill  fail,  because  it 
was  not  properly  delivered  according  to  the  directions  of 
the  statute,  he  must  teSL  altogether,  and  will  not  be  allowed 
to  recover  for  such  items  only ;  and  the  reporters  then  add 
a  query,  whether  the  same  rule  would  not  prevail  if  such 
items  were  not  at  all  connected  with  his  professional 
capacity.  It  appears  to  me  that  HiU  v.  Humphreys  was 
correctly  decided,  and  for  good  reasons.  I  entirely  adopt 
the  argument  of  Mr.  Peacock^  that  when  an  attorney's  bill  is 
delivered  under  the  statute,  the  whole  of  it  must  be  taxed; 
and,  if  the  attorney  does  not  distinctly  state  in  what  Court 
of  common  law  the  business  was  done,  it  is  the  same  as  if 
no  Court  was  stated  at  all.  In  the  present  case,  although  the 
bill  is  sufficient  with  respect  to  the  business  done  in  Chan- 


^a)  1  M.  &  G.  54.  ^ie)  2  B.  &  P.  343;   S.  C. 

(b)  R.  &  M.  380;  2  C.  &  P.  69.        3  Esp.  254. 
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1847.  eery,  it  is  not  so  for  the  purpose  of  getting  the  other  items 
Itimby  taxed,  which  are  manifestly  charged  fi>r  business  done  in 
some  one  or  other  of  the  superior  Courts  of  common  law. 
I  am,  therefore,  of  opinion,  that  under  the  provisions  of  the 
recent  statute  this  is  not  a  proper  bill,  inasmuch  as  it  is  not 
such  a  one  that  another  attorney  could  fidrly  advise  the 
client  as  to  the  propriety  of  taxing,  and,  consequently,  the 
plaintiff  cannot  succeed  in  this  action. 

Pabxb,  B.,  Rolpb,  B.,  and  Platt,  B.,  concurred 

Rule  absolute. 


•  e-  //.  fhfff^'7/^ "  Ibbett  v.  Lbateb. 

An  order  wm  m.  HIS  was  an  action  of  debt  to  recover  the  sum  of  38/L 

liteij  of  Dtf-  ^^^  money  lent     The  defendant  pleaded  (with  other  pleas) 

2^^^  a  set-off  to  the  amount  of  119t  18«.  for  money  paid,  money 

datet,uidm  had  and  received,  and  money  due  on  an  account  stated, 

that  the  de-  The  plaintiff  thereupon  obtained  the  following  order  for 

h^l^*  particulars  of  set-off.     "Upon  hearing,  &c,  I  do  order, 

from  givinj       that  the  defendant's  attorney  or  airent  shaD  deliver  to  the 

emenoeof  ,  .     .  j         ^^ 

•et-off.    Pto-    plaintiff's  attorney  or  agent,  an  account  in  writing  {wUh 

deliTered,  dates)  of  the  particulars  of  the  defendant's  set-off  in  this 

d^eTfubM.  action,  on  or  before,  &c.,  and  in  default  thereof,  the  de- 

<I»«n^y  to  fendant  shall  be  precluded  from  giving  any  evidence  in 

plaintiff  re.  support  of  such  set-off  at  the  trial  of  this  cause.  Dated,"  &c. 

cam  came  ^  ^^^  ^7^  afterwards  the  defendant  delivered  particulars 

JJ°  ^^'  of  the  items  claimed,  but  voitJumt  dates.     The  plaintiff  made 

Judge  refused  no  objection  to  the  particulars  when  delivered,  but  replied 

eridenoeof  to  the  pleas,  and  issue   having  been  joined  thereon,  the 

thatti^e^v^  cause  came  on  for  trial  before  Aldersaiiy  B.,  when   the 

denoewas  plaintifTs  counsel  objected  that  the  defendant  could  not 

order  not  haying  been  complied  with;  and  that  the  plaintiff  had  not  waived  the  ot^jection  bj 
repljiog  to  the  plea. 
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give  evidence  in  support  of  his  set-off,  as  he  had  failed  to  1847. 

comply  with  the  order  for  the  delivery  of  particulars  with  inm 

dates.  The  learned  Judge  was  of  that  opinion,  and  directed  •• 
a  verdict  for  the  plaintiff. 

Hum^Tty  moved  for  a  new  trial,  on  the  grounds,  first,  of 
surprise;  secondly,  that  the  evidence  of  the  set-off  was 
improperly  rejected* 

Crw>d£r  and  PigM  shewed  cause,  and  argued  that  the 
delivery  of  particulars  without  dates  was  not  a  compliance 
with  the  order;  and  that  it  ought  to  appear  on  the  affidavits 
that  the  omission  of  the  dates  was  a  mere  oversight 

Humfrey  and  Wdddington  appeared  to  support  the  rule, 
but  were  stojqped  by  the  Court 

PoLiiOCK,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
quite  regular,  and  that  there  is  no  objection  whatever  to 
the  course  which  he  has  taken.  Since,  therefore,  he  has 
got  a  verdict,  and  the  cause  is  now  ripe  for  execution,  he 
ought  at  least  to  be  put  in  a  better  situation  than  if  the 
cause  had  not  been  tried.  As  there  is  an  affidavit  of  merits, 
and  also  of  surprise,  we  think  it  right  to  let  the  defendant 
have  a  new  trial,  upon  payment  of  costs,  and  bringing  the 
amount  of  the  verdict  into  Court 

Pabke,  B. — ^I  am  also  of  opinion  that  the  [Jaintiff  was 
quite  rq;ular,  and  that  my  Brother  AUertan  did  right  in 
rejecting  the  evidence,  for  the  Judge's  order  imposed  as  a 
condition  on  the  defendant,  that  he  should  deliver  parti- 
culars of  the  nature  specified  in  that  order.  When  my 
attention  is  drawn  to  this  subject  at  Chamben^  I  always 
strike  out  the  word  ^<  dates"  from  the  form  of  the  order 
presented  to  me ;  but  in  this  case  that  not  having  been 
done,  the  defendant,  not  having  complied  with  the  con- 
ditions imposed,  was  precluded  firom  giving  evidence  of  his 
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1847.  set-off.  The  only  question  then  is,  whether  there  has  been 
a  waiver?  When  this  rule  was  moved,  a  case  was  cited  of 
fFaOis  V.  Anderson  (a),  where  particulars  of  set-off  not 
having  been  delivered  within  the  time  limited  by  the 
Judge's  order,  an  application  was  made  by  the  plaintiff  for 
leave  to  amend  the  declaration,  and  Lord  Tenterden  said, 
he  would  not  have  given  him  leave  unless  be  had  consida^ 
the  particulars  accepted,  and  that  the  taking  out  the  second 
order  was  a  waiver  of  the  irregularity.  In  the  present  case, 
however,  it  is  impossible  to  consider  the  plidntiff's  replying 
to  a  plea  as  equivalent  to  a  waiver  of  the  irregularity  in 
the  particulars,  because  he  must  have  done  so  in  order  to 
obtain  his  costs,  although,  in  common  courtesy,  it  would 
have  been  as  well  to  have  objected  to  the  particulars  at 
once.  Tills,  therefore,  is  a  case  in  which  the  defendant 
has  not  complied  with  the  terms  of  an  order,  which^  in 
consequence,  absolutely  precludes  him  from  giving  evidence 
of  his  set-off.  For  these  reasons  I  think  the  verdict  was 
right ;  but  I  agree,  that  as  there  is  an  affidavit  of  merits 
and  surprise,  the  defendant  ought  to  be  let  in  to  a  new 
trial  on  the  terms  stated 

RoLFE,  B.,  concurred. 

Platt,  B. — I  own  I  have  some  difficulty  in  understanding 
this  case ;  but  my  impression  is,  that  these  particulars  must 
be  taken  to  have  conveyed  sufficient  information  to  the 
plaintiff,  otherwise  he  would  have  applied  by  summons  for 
better  particulars,  and  his  lying  by  and  going  on  to  issue 
and  trial  as  he  has  done,  is  very  like  laying  a  trap  into 
which  he  intended  the  defendant  should  fall.  I  think 
there  is  analogy  between  particulars  of  set-off  and  particulars 
of  demand.  An  order  for  particulars  of  demand  stays  pro- 
ceedings until  they  are  delivered;  but  no  one  can  doubt, 
that  so  soon  as  that  is  done  the  plaintiff  may  go  on  with 

/  (<0  M.  &  M.  291. 
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the  case,  even  to  signing  judgment,  although  those  parti-       1847. 
culars  were  not  conformable   to  the  order.     The  order    ^^^^^ 
staying  proceedings  has  never  yet  been  held  to  prevent  the  9- 

plaintiff  from  signing  judgment  ander  such  circumstances. 
I  am  at  a  loss  to  see  the  difference  between  the  cases ;  and 
in  my  opinion,  the  plaintiff  who  receives  particulars  of  set- 
off, must  be  understood  as  waiving  any  irregularity  if  he 
takes  them  without  objection.  The  opinion  of  the  Court, 
however,  is,  that  the  plaintiff  in  the  present  case  was  entitled 
to  act  as  he  has  done ;  and  is  thus  enabled  to  take  a  very 
strict  objection  and  shut  out  the  defence. 

Rule  absolute  accordingly. 


Griffiths  o.  Hughes. 

J.  HIS  was  a  rule,  calling  on  tlie  defendant  to  shew  cause  A  Judge's 
why   the  Master  should  not  review  his  taxation  of  the  ^  ^  Yi^  ^ 
plaintiff's  costs.   It  appeared  that  the  plaintiff  had  delivered  ®-  ''^»  *^  .*^» 
to  the  defendant  a  bill  of  costs  for  business  done  as  an  upjudgmeDt 
attorney,  and  that  the  bill  was  taxed,  and  the  Master's  oftheMaster'i 
allocatur  given  for  the  sum  of  2SL  9s.  4:d.     A  Judge's  order  Jhe'^'fo^ 
was  afterwards  obtained  under  the  6  &  7  Vict  c  73,  s.  43,  "  •  ^^f 

,  ,   .     .  .  ,  Court  under 

empowenng  the  plaintiff  to  sign  final  judgment  for  that  the  i&2yict. 

amount    The  plaintiff  thereupon  issued  a  writ  of  summons  '  Therefore 

against  the  defendant,  entered  an  appearance  sec  stat,  and  ™  to  mIT*" 

filed  a  declaration,  upon  which  he  entered  up  judgment  outh  writ  and 

____  decluratioii 

The  Master,  on  taxation,  having  disallowed  the  costs  of  the  by  way  of 
writ,  appearance,  and  declaration,  S^td^elt 

Aihertan  moved  for  a  review  of  the  taxation.  The 
question  is,  whether  an  attorney,  who  seeks  to  avail  himself 
of  a  Judge's  order  for  final  judgment,  under  the  provisions 
of  the  6  &  7  Vict  c.  73,  s.  43,  must  not  proceed  to  judg- 
ment according  to  the  ordinary  practice  of  the  Court.  That 

vol*.  ly.  AAA  D.   &  L. 
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1847.       section  enacts^  *'that  upon  the  taacation  aod  settlement  of 
OaiFTiTHs     ^'^y  ^^^  ^^'^>  ^®  certificate  of  the  officer  by  whom  such 
*•  bill  shall  be  taxed,  shall  (unless  set  aside  or  altered  bj 

order,  decree,  or  rule  of  Court),  be  final  and  conclusive  aa 
to  the  amount  thereof,  and  payment  of  the  amount  cer- 
tified to  be  due  and  directed  to  be  paid  may  be  enforced 
according  to  the  course  of  the  Court  in  which  such 
reference  shall  be  made;  and  in  case  such  reference  shall 
be  made  in  any  Court  of  common  law,  it  shall  be  lawfiil 
for  such  Court,  or  any  Judge  thereof  to  order  judgment 
to  be  entered  up  for  such  amount,  with  costs,  unless  the 
retainer  shall  be  disputed,  or  to  make  such  other  order 
thereon  as  such  Court  or  Judge  shall  deem  proper." 
Unless  the  proper  preliminary  steps  are  taken,  there  is 
nothing  on  which  to  found  the  judgment  The  plaintiflT, 
therefore,  conceived  that  there  ought  to  be  the  usual  formal 
proceedings.    The  practice  is  not  yet  settled 

Pollock,  C.  B. — The  Master  was  right  in  disallowing 
the  costs.  The  statute  intended  that  the  allocatur  should 
operate  as  a  judgment,  and,  if  so,  the  previous  proceedings 
here  instituted  were  unnecessary. 

Pabkb,  B. — There  was  no  necessity  for  these  proceedings 
in  an  action.  It  is  clear  that  the  Le^slature  meant  by  this 
section  to  put  an  allocatur  on  the  same  foodng  as  a  rule  of 
Court  under  the  1  &  2  Vict  c.  110,  provided  a  Judge 
should  deem  it  right  to  make  an  order  for  final  judgment 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  refiisedL 
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EiDWABDS  and  Another  Assignees  of  Babley,  a  Bankrapt, 
V,  Matthews. 

1  HIS  was  an  interpleader  issue.     The  declaration  stated  The  Court 
that  a  fiat  in  bankraptcj  had  issued  against  one  W.  G«  uide  a  yerdict 
Barley,  a  bankrupt,  and  that  the  plaintifis  were  his  assig-  tha^Oie^roni 
nees,  and  that  certain  goods  theretofore  the  property  of  the  ^^V* 
bankrupt  had  been  taken  in  execution  by  the  sheriff  of  begin,  unlefls 
Northamptonshire,  under  a  writ  of  fi.  &•  issued  on  a  judg-  UmemaDifest 
ment  alleged  to  have  been  obtained  by   the  defendant  J2raSod*aiere. 
against  Barley:  that  in  a  certain  discourse  the  plainti£&  ^^^ 
asserted  and  now  say  that  the  now  defendant  then  was  not, 
nor  is,  under  and  by  virtue  of  the  said  fi.  &.,  and  as  i^nst 
the  plaintiff  as  assignees,  entitled  to  the  proceeds  of  the 
said  goods  and  chattels,  &c. 

Plea:  that  the  defendant,  under  and  by  virtue  of  the 
said  fi.  fa.,  and  as  against  the  plaintifis  as  assignees,  was 
and  still  is  entitled  to  the  proceeds  of  the  said  goods  and 
chattels,  &c.     Issue  thereon. 

At  the  trial  before  Pollock^  C.  B.,  at  the  London  sittings 
after  last  Hilary  Term,  the  plaintiflB'  counsel  admitted  the 
judgment  mentioned  in  the  declaratiop,  whereupon  the 
defendant's  counsel  contended  that  the  afiirmative  of  the 
issue  lay  on  him,  and  that  he  was  therefore  entitled  to 
begin.  The  Lord  Chief  Baron  ruled  that  the  plaintifis  were 
entitled  to  begin,  which  they  accordingly  did,  and  obtained 
a  verdict,  leave  being  reserved  for  the  defendant  to  move  to 
enter  a  nonsuit  or  a  verdict  for  him. 

Wi  H.  WaUon  now  moved  accordingly.  The  burthen  of 
proof  lay  on  the  defendant,  and  he  was  entitled  to  begin. 
\Parhe,  B. — Suppose  you  are  right  in  that,  then  comes 
the  question  whether  we  ought  to  interfere  to  set  aside  a 
verdict  because  a  Judge  at  nisi  prius  was  wrong  in  his 
ruling  as  to  the  party  entitled  to  begin  ?]     In  the  case  of 

A  A   A  2 


722 


CASES  OH   POINTS  OF   PaACTICB,   EZCH. 


1847. 
' V ' 

Edwards 
and  Another 

9. 
MATTHSWSb 


AsKby  ▼.  Bates  {a\  this  Court  thought  it  Bufficient  ground 
for  granting  a  new  triaL  There  PoUochy  C.  B.,  sajSy 
**  exercising  the  best  judgment  which  I  can  upon  the 
subject,  I  own  it  appears  to  me  that  the  plaintiffs  were 
entitled  to  begin,  and  that  there  was  a  mistake  at  nisi 
prius — a  miscarriage — in  holding  that  they  were  not  entitled 
to  begin ;  and  we  think  it  is  possible,  that  in  consequence 
of  the  plaintiflb  being  deprived  of  that  right,  their  case  ma; 
have  been  materiallj  afiSscted.  We  therefore  think  there 
ought  to  be  a  new  trial,  that  the  plaintifis  may  have  the  fiill 
exercise  of  that  right"  [Rolfe,  R— That  lets  in  a  very 
dangerous  doctrine:  indeed,  I  think  it  is  very  doubtiiil 
whether  a  new  trial  ought  ever  to  be  granted  for  such  a 
thing.  Parke,  B. — Previous  to  the  case  of  Huckman  ▼. 
Fende  (6),  no  one  thought  it  would.  In  Cooper  v.  Wdkley  {c\ 
which  was  an  action  for  libel.  Lord  Tenterden  went  out  iA 
(/ourt  to  consult  the  other  Judges  as  to  which  party  was 
entitled  to  begin,  and  we  were  all  of  opinion  that  the 
defendant  ought  to  begin.  There  was  afterwards  a  meeting 
of  the  Judges,  when  it  was  resolved  that  the  party  on  whom 
the  a£Srmative  issue  lay  was  entitled  to  begin  except  in 
cases  of  libel  and  slander,  or  other  personal  injuries.]  Here 
the  onus  prubandi  lay  upon  the  defendant,  for  he  was 
bound  to  shew  that  he  was  entitled  to  the  proceeds  of  the 
sale  by  virtue  of  the  writ  and  judgment  [Rolfey  B. — ^In 
Booth  V.  Millns{d),  my  Brother  Alderson  stated  that  the 
Exchequer  copy  of  the  report  of  Huckman  v.  Femie  con- 
tains a  correction  by  my  Brother  Parke  of  Lord  Abinger^s 
judgment  The  Lord  Chief  Baron  is  there  represented  as 
saying,  "  I  cannot  say  that  we  should  interfere  in  a  veiy 
doubtful  case,  but  if  the  decision  of  the  Judge  toere  clearly 
and  manifestly  toronffi  the  Court  would  interfere  to  set  it 
right  My  Brother  Parke  has  substituted  for  the  words 
•*were  clearly  and  manifestly  wrong,"  the  words  **did  clear 

id)  Ante,  p.  33  ;  S.  C.  15  M.  (e)  3  C.  &  P.  474. 

&  W.  589.  /-   id)  16  M.  &  W.  671 ;  S.  C. 

/(6)  3  M.  &  W.  605.  gfUt,  p.  52. 
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and  manifest  wrong,"  and  has  added  this  note  in  the  margin. 

'<  Query,  if  this  is  not  the  true  reading  T  That  I  understand 

to  mean  that  it  is  not  sufficient  to  shew  merely  that  the 

wrong  party  has  begun,  but  that  some  injustice  has  been 

done  in  consequence.     Flatt,  B. — ^If  a  Judge  is  clearly 

wrong  as  to  the  order  of  beginning,  what  mischief  can 

result  from   our  setting  the  matter  right?]     Here   the 

affirmatiye  of  the  issue  lay  on  the  defendant,  and  he  could 

not  make  out  his  title  unless  he  oflered  some  evidence.    If 

the  seizure  under  the  writ  was  made  after  the  fiat,  the 

defendant  was  bound  to  shew  how  he  became  entitled  to 

the  goods.     Mercer  v.  ffkall  (a)  is  also  an  authority  in 

point    The  right  to  begin  at  nisi  prius  is  a  matter  of  great 

importance,  and  the  utmost  possible  prejudice  may  result 

from  a  wrong  decision  respecting  it.    In  many  causes  the 

verdict  depends  upon  the  right  to  begin,  and  a  party 

always  makes  his  preparations  for  the  trial  according  as  he 

considers  the  burthen  of  proof  and  the  consequent  right  to 

begin,  as  resting  on  himself  or  his  adversary. 
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uid  Another 
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Cur.  adv.  vulL 


The  judgment  of  the  Court  was  delivered  by 
Pollock,  C.  B. — In  this  case  we  are  of  opinion  that 
there  ought  to  be  no  rule.  The  objections  taken  by  the 
defendant's  counsel  are,  first,  that  the  wrong  party  was 
called  on  to  begin  at  the  trial;  and,  secondly,  that  the 
verdict  was  against  the  evidence.  On  the  first  of  these 
queation^  it  is  to  be  observed,  that  this  was  not  the  case  of 
an  action,  but  was  an  issue  directed  to  inform  the  conscience 
of  the  Court  on  a  certain  subject  Possibly,  therefore,  the 
rule,  if  there  be  such  a  one,  that  a  wrong  decision  as  to  the 
party  called  on  to  begin,  with  mischief  resulting  from  it, 
would  be  ground  for  a  new  trial,  may  not  apply  here; 
because  if  the  Court  is  satisfied  with  the  result  of  the  trial. 


•/  (a)  5  a  B.  447. 
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1847.       there  can  be  no  occasion  for  a  new  one.     So  the  Court  of 
*5^^JJ^^^"^    Chancery  often  directs  an  issue  to  inform  its  own  con- 
and  Another   Science  as  to  fiictSy  and  that  Court  may  be  so  satisfied  widi 
MATTHEWf.    what  has  transpired  at  the  trial,  that  although  the  verdict 
of  the  jury  may  be  open  to  exception,  the  Court  has 
obtained  a  suflScient  view  of  the  rights  of  the  partieB  to 
enable  it  to  act.     It  has  been  doubted  whether  such  s 
general  rule  as  that  which  I  have  stated  relative  to  the 
right  to  begin  exists,  but  we  think  it  unquestionably  doeSi 
It  appears  that  the  rule  adopted  in  this  Court  is,  that  the 
plaintiff  or  defendant  having  been  called  on  to  begin  when 
the  proof  of  the  issue  lay  on  his  adversary,  is  not  a  sufficient 
ground  for  a  new  trial,  unless  it  is  manifest  that  the  cause 
of  justice  has  been  thereby  interfered  with,  and  some  sub- 
stantial injury  effected  at  the  trial  of  the  cause.     I  own  my 
impression  at  one  time  was,  that  a  miscarriage  as  to  who 
should  begin  was  so  important  a  matter,  and  might  in  many 
instances  interfere  so  much  with  the  course  of  justice^  that 
we  ought  always  to  interpose  and  correct  it ;  but  on  re- 
ferring to  the  judgment  of  the  Court  in  the  cases  to  which 
I  have  alluded,  we  must  now  take  it  as  settled  that  the 
question  whether  any  injury  has  been  done  by  the  erroneous 
ruling  of  the  Judge  at  nLsi  prius  is  involved  in  the  question 
of  the  propriety  of  granting  a  new  trial  for  it.     In  the 
present  case  there  has  been  no  injury  done.     The  trial  was 
of  an  issue  directed  for  the  purpose  of  informing  the  con- 
science of  the  Court,  and,  on  looking  at  all  the  evidence, 
we  think  that  the  verdict  was  right,  and,  consequently, 
ought  not  to  be  disturbed. 

Rule  reliisei 
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Stopford  v.  Fitzgerald.  1847. 

J.  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  A  wammt  of 

why  the  appearance  entered,  declaration,  judgment  signed  j^atbcnrinng 

on  the  warrant  of  attorney,  and  all  subsequent  proceedings,  j^^'P^^  J^ 

should  not  be  set  aside,  and  the  defendant  discharged  out  1102.,  besides 

-,        .J  oosts  of  suit, 

of  custody.  contained  a 

memoranduni 
that  it  was 


and  3L  10«.  damages  and  costs,  and,  on  the  same  day,  a  writ  of  ca.  sa.  was  issued  for  the  same 
amoont,  indorsed  to  satisfy  69L  7«.,  together  with  sheriffs*  poandage,  under  which  the  defendant 
was  taken  in  execution  on  the  18th  of  March.  On  the  3rd  of  April,  the  defendant  applied  to 
set  aside  the  judgment  and  writ  of  execution,  on  the  ground  that  there  was  no  proper  attestation 
of  the  warrant,  which  summons  was  dismissed ;  and,  on  the  10th,  he  made  a  second  application 
for  the  same  purpose,  on  the  ground  that  the  de^t  had  been  satisfied;  which  second  summons 
stood  over  on  account  of  the  non-attendance  of  the  plaintiff's  attorney.  In  Easter  Teno,  on 
the  21st  of  April,  a  rule  nisi  was  obtained  to  set  aside  the  impearance,  declaration,  judgment, 
and  writ  of  execution,  and  to  discharge  the  defendant  out  of  custody,  on  the  ground  that  the 
judgment  signed  was  not  authorized  by  the  warrant  of  attorney,  and  that  the  writ  of  execution 
should  have  contained  in  it  a  claim  for  interest,  in  pursuance  of  the  Reg.  Gen.,  Hil.  Term, 
3  Vict,  or  have  stated  the  date  of  the  judgment :  ffdd,  that  the  judgment  and  writ  of  execution 
in  being  for  200il  instead  of  the  sum  authorised  hv  the  warrant,  were  not  void,  but  voidable 
only ;  and  that  the  defendant  had  waived  the  irregularity,  by  applying  on  two  former  occasions 
to  a  Judge  at  Chambers  to  set  aside  the  proceedings,  without  Uking  any  objection  on  this 
ffrannd. 

Bdd  also,  that  the  Court  would  not  attribute  the  diflerence  between  the  amount  of  551,  the 
sum  secured  by  the  warrant  of  attorney,  and  59L  7«.,  the  sum  indorsed  on  the  writ,  to  a  claim 
for  interest,  as  it  miffht  fairly  be  presumed  to  refer  to  incidental  expenses  of  the  caption,  &c. ; 
and,  therefore,  that  it  was  not  necessary  that  the  writ  should  contain  the  clause  for  interest  in 
the  form  given,  Reg.  Oen.,  Hil.  Term,  1  Vict.  No.  1,  or  shonld  state  the  date  of  the  judgment 


726  CASES  ON   POINTS  OF   PRACTICE,   Q.    B. 

1847.  It  appeared  firom  the  affidavits  in  support  of  the  rule, 

"^^^^    that  on  the  22nd  of  September,  1846,  the  defendant  had 
e.  given  a  warrant  of  attorney  to  the  plaintiff,  authorizing 

certain  attorneys  therein  named,  to  appear  for  him  forth- 
with, or  at  any  future  time,  and  to  receive  a  declaration 
for  him  in  an  action  of  debt,  at  the  suit  of  the  plaintiff, 
''for  llOL  money  borrowed,  and  thereupon  to  confess  the 
same  action,  or  else  to  suffer  judgment  by  nil  dicit,  or 
otherwise  to  pass  against  him  in  the  same  action,  and  to  be 
thereupon  forthwith  entered  up  against  him  of  record  of 
the  said  Court,  for  the  said  sum  of  llOL,  besides  costs  of 
suit."  At  the  foot  of  the  warrant  of  attorney  was  a  memo- 
randum that  it  was  given  to  secure  the  payment  from  the 
defendant  to  the  plaintiff  of  the.  sum  of  651,  by  certain 
instalments,  whereof  the  first  was  to  accrue  due  on  the 
29th  of  the  same  month ;  ''  and  in  case  default  be  made  in 
any  or  either  of  the  said  instalments,  then  it  is  agreed  that 
the  plaintiff  shall  be  at  liberty  to  sign  final  judgment  and 
issue  execution  for  the  whole  amount,  and  to  levy  for  sheriff's 
poundage,  officers'  fees,  and  all  other  incidental  expenses.'' 
On  the  11th  of  February,  1847,  default  having  been  made 
in  the  payment  of  the  instalments,  judgment  was  signed 
for  200£  debt,  and  3L  lOs.  damages  and  costs;  and  on  the 
same  day  a  writ  of  capias  ad  satisfaciendum,  returnable  im- 
mediately after  execution,  was  issued  to  satisfy  the  plaintiff 
a  certain  debt  of  2002.,  and  SL  lOs.  costs;  but  in  which  no 
mention  of  any  claim  for  interest  was  made,  nor  did  it 
appear  upon  the  face  of  it  when  the  judgment  was  signed. 
The  writ  was  indorsed  "  to  satisfy  69/.  7s.,  together  with 
sheriffs'  poundage,  officers'  fees,  and  all  other  incidental 
expenses."  The  defendant  was  taken  in  execution  on  the 
18th  of  March,  and,  on  the  22nd  of  March,  removed 
himself  into  the  Queen's  prison  by  writ  of  habeas  corpus 
cum  causiL  On  the  17  th  of  April  the  sheriff  returned 
the  writ,  stating  that  fact  An  affidavit  made  by  a  derk  of 
the  defendant's  attorney  stated  ^*  that  as  he,  this  deponent, 
has  been  informed  and  verily  believes,  the  above  named 


Fitzgerald. 
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defendant  did  not,  neither  did  any  person  or  persons  on 
his  behalf,  until  the  17th  day  of  April,  know  that  there 
was  any  irregularity  in  the  judgment  so  signed  as  aforesaid, 
or  in  the  writ  of  execution  so  issued  as  aforesaid." 

The  affidavit  in  answer  shewed  that  a  summons  to  set 
aside  the  judgment  had  been  taken  out  by  the  defendant, 
before  a  learned  Judge  at  Chambers,  on  the  3rd  of  April, 
1847;  and  that  the  ground  then  alleged  was,  that  the 
attorney  attesting  the  warrant  of  attorney  was  not  duly 
appointed.  That  that  summons  upon  hearing  was  dis- 
missed. That  on  the  10th  of  April,  a  second  summons  to 
set  the  judgment  aside  was  taken  out,  and  the  ground  then 
alleged  was,  that  the  debt  had  been  satisfied.  This  summons 
stood  over,  owing  to  the  plaintiff's  attorney  not  appearing. 

The  present  rule  had  been  obtained  on  the  21st  of  April, 
on  the  grounds  that  the  judgment  and  writ  of  execution 
being  for  20021  were  not  authorized  by  the  terms  of  the 
wmant  of  attorney,  which  only  empowered  a  judgment  to 
be  signed  and  execution  issued  for  llOL;  and  that  the 
writ  was  bad  in  being  indorsed  to  satisfy  592.  7«.,  for  if  the 
excess  in  the  sum  indorsed  on  the  writ  of  ca.  sa.  over  the 
sum  of  582.  lOs.  could  be  taken  to  have  accrued  due  for 
interest,  the  writ  should  have  stated  that  fact  in  pursuance 
of  the  Reg.  Gen.  Hil.  Term,  3  Vict  r.  1,  or  at  least  have 
shewn  the  date  of  the  judgment. 

Petergdojff  shewed  cause.  The  objections  here  are  of 
pure  form;  the  defendant  not  being  in  any  way  prejudiced, 
as  the  sum  directed  to  be  levied  is  within  the  amount 
authorized  by  the  warrant  of  attorney;  the  difference 
between  55L  and  the  59L  7s.,  the  sum  indorsed  to  be 
satisfied  on  the  writ,  being  only  such  as  may  reasonably  be 
supposed  to  be,  the  costs  of  signing  the  judgment,  and  the 
expenses  of  the  caption.  The  decision  wiU  turn  upon 
^whether  a  judgment  and  writ  of  ca.  sa.  so  signed  and 
issued  are  void,  or  merely  voidable.  No  authority,  it  is 
submitted,  can  be  found  in  which  a  judgment  signed  for 
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1847*       a  larger  sum  than  that  aathorized  by  the  warrant  of  attorney 
^^^^^    has  been  declared  to  be  void.    There  is  a  class  of 
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which  shew  that  a  party  signing  judgment  must  strictly 
follow  the  terms  of  the  warrant  of  attorney;  but  those 
cases  refer  either  to  the  time  when  the  judgment  is  to  he 
signed,  or  to  the  parties  against  whom  it  is  to  be  signed. 
There  is  no  case  in  which  the  variation  has  consisted 
merely  in  the  amount  for  which  the  judgment  is  to  be 
signed.  [Cokridge,  J. — Applications  are  often  made  to  a 
Judge  at  Chambers  for  permission  to  amend  a  judgment 
as  to  the  amount  for  which  it  has  been  signed,  which  woold 
shew  that  it  is  treated  as  a  mere  insularity.]  If  it  is  only 
an  irregularity,  then  the  lapse  of  time  since  the  defendant 
was  arrested,  and  the  feet  of  two  former  applications  to  aet 
aside  the  judgment  in  which  these  objections  were  never 
even  started,  will  be  a  sufficient  answer.  It  is  sworn  by 
the  clerk  of  the  defendant's  attorney  that  he  does  not 
believe  that  the  defendant,  or  any  one  else  on  his  behalf 
knew  of  these  defects  in  the  judgment  and  writ  of 
execution,  before  the  17th  of  April ;  but  the  defendant 
does  not  swear  this,  nor  the  attorney.  If  the  judgement 
stands,  the  writ  of  ca.  sa.  also  must  stand,  for  it  follows 
the  judgment  It  is  not  necessary  that  the  writ  should 
contain  the  clause  about  interest,  in  the  form  given  in 
Reg.  Gen.,  HiL  Term,  3  Vict.  (I) ;  as  here  no  interest 
is  claimed ;  nor  that  it  should  state  when  the  judgment  is 
signed,  for  no  such  statement  is  given  in  that  form. 
Besides,  here  the  rule  asks  too  much,  supposing  that  the 
judgment  were  defective,  the  appearance  and  declaration 
are  perfectly  regular,  and,  therefore,  they  at  least  cannot 
be  set  aside. 

S.  TempUy  in  support  of  the  rule.  It  is  submitted  that 
the  judgment  is  void.  In  considering  this  point,  it  is 
immaterial  to  inquire  for  what  amount  the  plaintiff  has 
sought  to  levy.  The  question  is,  can  a  judgment  for  20(ML 
be  authorized  by  a  warrant  of  attorney  for  llOiL     [Cde- 
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ridgey  J. — ^The  taking  the  defendant  in  execntion  for  the  iS47. 
smaller  sum  of  59L  7s.  is  a  satisfaction  of  the  judgment  (a)].  sxopfoaD 
That  may  be  so,  but  the  point  is,  whether  this  Court  will  p^^' 
uphold  a  judgment  under  which  the  plainti£P  might  have 
levied  for  a  laiger  sum  than  the  warrant  of  attorney 
authorized.  In  Page  y.  South  (ft),  a  warrant  of  attorney 
authorized  an  appearance  to  be  entered  in  an  action  for 
20021,  and  judgment  to  be  suffered  in  the  same  action  for 
the  said  (leaving  a  blank) ;  and  an  appearance  was  accord- 
ingly entered,  and  judgment  signed  for  200/.,  together  with 
the  costs  of  the  suit,  amounting  to  32.  10«. ;  and  afterwards 
a  scire  facias  was  sued  out  to  revive  the  judgment,  and 
judgment  obtained  thereon  by  default,  and  the  defendant, 
who  was  in  custody,  was  chaiged  in  execution,  under  a 
habeas  corpus  ad  satisfaciendum,  at  the  suit  of  the  plaintiff: 
and  it  was  held,  on  motion  to  set  aside  the  judgment,  and 
to  discharge  the  defendant  out  of  custody,  that  the  judg- 
ment for  costs  was  not  authorized  by  the  warrant  of 
attorney,  and  must  therefore  be  set  aside  in  toto.  It  is 
apprehended  that  this  is  as  material  a  defect  in  following 
ont  the  terms  of  a  warrant  of  attorney,  as  a  defect  in  the 
time  when  judgment  is  signed,  or  in  the  parties  against 
whom  it  is  signed;  which  it  is  conceded  will  render  the 
judgment  void.  The  appearance  and  declaration  are 
sought  to  be  set  aside  on  the  same  ground  as  the  judgment, 
namely,  that  the  warrant  of  attorney  did  not  authorize  an 
appearance  to  be  entered  to  a  declaration  in  debt  for  200/. 
[^Coleridge,  J. — The  declaration  and  appearance  are  not 
before  the  Court,  and  I  cannot  presume  that  they  are 
wrong.]  As  to  the  form  of  the  writ.  It  is  indorsed  to 
satisfy  59/.  7s.  The  amount  of  the  sum  secured  being  55L, 
the  costs  3L  lOs.,  the  remaining  I7s.  must  be  by  way  of 
interest  If  so,  the  writ  should  contain  the  clause  to  be 
found  in  the  form  Reg.  Gen.,  HiL  Term,  3  Vict  No.  1  (c), 

(a)  <*  Unlesfl  the  defendant  die,      •fi)  Ante,  vol.  3,  p.  108. 
escape,  or  be  rescued  ;"  1  Chit  (c)  1 1  A.  &  E.  602. 

Archb.  455,  7th  ed. 
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1847.  authorising  the  sheri£F  to  levy  for  interest,  and  in  puranance 
of  the  rule  itself,  of  that  date,  which  says,  **  that  in  all  cases 
in  which  the  judgment  is  for  a  penalty,  and  the  plaintiff 
seeks  to  obtain  interest,  there  shall  be  a  memorandum  on 
the  back,  or  at  the  foot,  of  the  writ,  directing  the  sheriff  to 
levy  the  amount  of  the  sum  of  money  really  due  and  secured 
by  the  penalty,  and  of  the  damages  and  costs  recovered  and 
interest  thereon,  at  the  rate  of  4il  per  cent  per  annum  from 
the  time  when  the  judgment  was  entered  up,  or,  if  it  was 
entered  up  before  the  1st  of  October ^  1S38,  then  from  that 
day."  At  any  rate,  it  should  have  contained  the  date  when 
the  judgment  was  signed*  If  the  lie.  is  not  by  way  of 
interest,  then  the  59L  7s.  exceeds  the  sum  really  due,  and 
the  argument  of  the  other  side,  that  no  real  injustice  has 
been  committed  in  the  present  case  &ils.  With  regard  to 
what  has  been  said  as  to  this  objection  not  having  been 
taken,  on  the  occasions  when  the  parties  were  before  a 
Judge  at  Chambers,  it  may  be  observed,  that  on  the  second 
occasion  the  summons  was  never  heard ;  and,  on  the  first, 
the  defendant  was  not  aware  of  these  defects.  This  role 
was  obtained  within  four  days  after  knowledge  of  these 
defects  came  to  the  defendant's  professional  advisers. 

CoLRBiDOE,  J. — I  think  that  this  rule  must  be  discharged* 
Mr.  Temple  has  said,  that  the  proper  point  for  consideration 
is,  whether  this  judgment  is  void  or  voidable  only;  and  I 
am  of  opinion  that,  as  the  judgment  in  this  case  was  signed 
on  the  11th  of  February,  tiie  defendant  taken  in  execution 
on  tiie  8th  of  March,  and  a  summons  to  set  the  judgment 
aside,  and  defect  pointed  out  on  the  3rd  of  April,  and  a 
second  application  made  on  the  10th  of  the  same  month, 
and  another  and  difierent  ground  for  setting  it  aside  pointed 
out; — if  it  be  voidable  only,  the  defect  is  cured.  On  two 
several  and  distinct  occasions,  the  attention  of  the  defendant 
was  attracted  to  these  proceedingef,  and  on  each  he  objected 
to  their  validity  on  different  grounds.  Now  I  have  always 
understood,  that  when  length  of  time,  after  knowledge  of 
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a  defect,  is  relied  on  as  a  waiver  of  an  irregnlarity,  regard        1847. 
must  be  had  rather  to  the  means  of  knowledge  within  the     stopford 
reach  of  the  party,  and  to  his  attention  being  called  to  the  »• 

proceedings,  than  to  the  tact  of  actual  knowledge.  I  think, 
therefore,  that  if  this  is  to  be  considered  as  an  irregularity 
merely,  it  is  cured  by  the  delay. 

The  argument  on  the  part  of  the  defendant  is,  that  a 
judgment  signed  in  pursuance  of  a  special  power,  as  on  a 
warrant  of  attorney,  is  void  if  it  does  not  pursue  that  special 
power  strictly;  and  the  case  otPoffe  v.  South  (a)  is  relied 
on  in  support  of  that  proposition.  That  case  is  not,  how- 
ever, precisely  in  point;  as  there  the  argument  turned 
upon  the  necessity  of  a  cross  rule  to  amend.  If  any 
inference  is  to  be  drawn  from  that  case  as  to  the  opinion 
of  my  Brother  Wighiman,  it  would  be  that  he  considered 
the  judgment  voidable  only ;  for  he  says,  '^  I  doubt  whether 
substantial  justice  would  not  have  been  attuned  by  making 
the  alteration  which  has  been  su^ested;  but  I  think  I 
cannot  order  an  amendment  upon  the  present  rule.  If, 
indeed,  a  cross  application  had  been  made  for  that  purpose, 
I  might  perhaps  have  acted  otherwise;  but  as  the  case 
now  stands,  I  can  only  set  aside  the  judgment."  Taking 
the  present  judgment  as  it  stands,  there  is  nothing  to  dis- 
tinguish it  from  the  case  of  an  ordinary  judgment;  and 
then  there  is  nothing  more  common  than  for  an  amendment 
to  be  made  on  application  to  a  Judge  at  Chambers,  during 
the  Term  in  which  the  judgment  is  signed ;  and  it  never 
has  been  urged  in  such  cases,  that  the  judgment  is  void. 
I  therefore  think  that  the  judgment  in  this  case  was  voidable 
only;  and  I  am  not  driven  to  the  di£Sculty  which  was  found 
in  Page  v.  Saidh  that  here  there  is  no  cross  rule  to  amend ; 
for  Mr.  Petersdarff  puts  the  case  higher,  and  says  that  this 
is  an  irregularity  which  has  been  waived. 

With  respect  to  the  other  point,  that  the  writ  does  not 
follow  the  form  prescribed  by  Reg.  Gen.,  3  Vict  that  rule 
merely  says  that  the  forms  there  given  shall  be  used  ^*  with 

X  (fl)  AfUe^  vol.  2,  p.  108. 
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1847.       Bach  alteradons  as  the  nature  of  the  action,  the  description 
^]J^^J^    of  the  Court  in  which  the  action  is  depending,  the  character 
V*  of  the  parties,  or  the  circumstances  of  the  case  may  render 

necessary."  It  is  contended  here  that  the  writ  should 
contain  the  words  in  the  form  for  levying  interest  on  the 
judgment,  or  state  the  date  of  the  judgment;  but  there  is 
nothing  to  shew  that  the  phintiff  here  seeks  interest;  and 
the  difference  between  the  5SL  10#.,  which  is  said  to  be  the 
true  amount,  and  59L  7s.,  may  fairly  be  considered  as  the 
costs  of  the  caption.  I  am,  theref<»e,  of  opinion,  that  there 
is  no  ground  for  contending  that  the  writ  is  wrong  in  this 
respect 

This  rule  must,  therefore,  be  discharged;  and,  as  there 
is  no  pretence  for  saying  that  any  actual  injustice  has  been 
committed,  I  am  glad  that  I  am  able  to  come  to  this 
decision. 

Rule  dischaiged. 


BiBKHEAD  and  Another,  Executors,  &c.  v.  North. 

On  an  appU-  J.  HIS  was  a  rule,  calling  upon  the  defendant  to  shew 

the  3  &  4  cause  why  the   plaintifis  should  not  be  exempted   from 

I.  31*  to  m1^  payment  of  costs  on  the  issue  on  which  they  had  failed. 

•^*P^°-  It  appeared  that  the  testator,  Birkbead,  of  whom  the 

executors  from  plaintifis  were  executors,  was  an  attorney,  and  for  a  long 

Court  will  time  before  his  death  had  acted  as  the  defendant's  attorney, 

iMdi°M  to  ^  ^®  management  of  his  affaire.     That  his  death  occurred 

^}^f^^Z  ^      ^^  1842,  and  that  the  executore  shortly  afterwards  instructed 

plaintiffs  have  "^ 

proceeded        their  attorney  to  apply  to  the  defendant  for  payment  of 

Dona  fide  iui*  /■  «•  1-1 

the  action,  '^^  account  (no  wntten  account  having  at  that  time  been 
to  M^rL-  <ielivered),  upon  which  the  defendant  called  at  the  attorney's 
sonable  belief    oflBce,  and  stated  that  the  testator's  death  was  a  great  mis- 

as  to  the  justice  ^ 

of  their  claim, 

as  to  whether  the  defendant  has  been  guilty  of  any  misrepresentation  or  deception  to  indaoe 

thorn  to  bring  their  action. 

Mere  silence  by  a  defendant  as  to  the  nature  of  his  defence,  is  not  sutEcient  ground  for  such 
an  application,  although  it  may  hare  induced  the  plaintift  to  proceed  with  the  action. 
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fortune  to  him,  for  that  he  was  the  best  friend  he  had  ever  1847. 
had,  and  he  hoped  the  executors  would  not  be  hard  upon  bibkhbad 
him,  as  all  that  he  wanted  was  a  little  time  to  paj  them  what  *^^  Another 
he  owed  them*  On  the  16th  of  March,  1843,  the  testator^  NoaTu; 
bill  of  costs  and  cash  account  were  sent  to  the  defendant,  who, 
on  the  27th  of  the  same  month,  caused  his  daughter  to  write 
in  his  name,  offering  to  attend  an  appointment.  On  the 
5th  of  April,  he  accordingly  went,  in  company  with  a  person 
of  the  name  of  Wagener,  to  the  plaintifis'  attorney's  office, 
and  it  was  deposed  that,  during  the  interview,  he  made  no 
objection  to  the  bill  which  had  been  deliyered,  but  said  be 
was  willing  to  discharge  it  by  yearly  instalments  of  from 
4021  to  50L  each,  and  that  it  was  therefore  arranged  that  the 
defendant  should  see  one  of  the  executors  on  the  matter, 
and  communicate  again  with  the  attorney  on  the  subject. 
Nothing  further,  however,  was  done  for  several  weeks,  when 
the  attorney  wrote  to  him,  demanding  a  settlement,  and 
threatening  legal  proceedings.  A  letter  in  answer,  dated 
the  29th  of  May,  1843,  was  received  from  the  defendant's 
daughter,  written  by  his  desire,  stating  that  he  had  received 
the  letter,  and  that  he  was  rather  surprised  that  he,  the 
attorney,  had  not  heard  from  Mr.  Wagener,  as  he  had  left 
the  papers  with  that  gentleman,  there  being  many  things 
which  he  could  not  und^stand.  It  stated  that  he  was  quite 
willing  to  pay  what  was  right  and  just,  and  that  if  he,  the 
attorney,  wished  him  to  come  to  London,  be  would  come 
on  having  a  week's  notice.  As  to  the  bills,  the  letter  con- 
tinued, which  he,  the  defendant,  waS  charged  for,  he  never 
bad  but  one  6L  on  Hand's  account  of  the  24il,  and  that  as 
for  Burger^s  it  was  out  of  date.  Shortly  after  this,  Wagener 
wrote  to  the  attorney,  requesting  him  to  confer  again  with 
the  executors  before  taking  any  proceedings,  as  it  would  be 
a  very  up-hill  case  for  them.  It  appeared  that  shortly  after 
the  death  of  the  testator,  the  defendant  had  called  upon 
one  of  the  plaintifis,  who  had  lived  in  the  house  with  the 
testator,  who,  it  appeared,  kept  no  clerk,  and  stated  that 
the  testator  was  one  of  the  best  friends  he  ever  had,  and 
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1847.  that  be  owed  him  a  lai^  debt,  and  that  when  the  aoconnt 
BiRKHKAD  ^^  made  out  be  would  settle  it  as  soon  as  be  could;  that 
■ad  Another  q^  several  Other  occasions  be  had  made  similar  statements ; 
North,  and  that  on  the  23rd  of  March,  1843,  he  called  again  upon 
the  same  plaintiff,  and  said  be  was  desirous  of  making 
arrangements  for  the  settlement  of  his  bill,  and  hoped  thej 
would  not  be  bard  with  him,  for  be  was  willing  to  pay  the 
debt  he  owed  by  yearly  instalments  of  from  40L  to  507.  each. 
On  the  4th  of  July,  1843,  the  present  action  of  debt  was 
brought,  for  work  done  by  the  testator  as  an  attorney  and 
solicitor,  and  for  money  lent,  money  paid,  and  money  due 
on  an  account  stated.  On  the  20th  of  October,  the  defendant 
pleaded  the  general  issue,  payment,  setroff,  and  the  Statute 
of  Limitations.  On  the  cause  coming  on  for  trial,  in  June, 
1843,  a  verdict  was  taken  for  the  plaintifls,  subject  to  a 
reference  to  an  arbitrator,  who  was  to  direct  for  whom  the 
verdict  should  stand,  the  costs  of  the  cause  to  abide  the 
event,  and  the  costs  of  the  reference  and  award,  or  certi- 
ficate, to  be  in  the  discretion  of  the  arbitrator.  On  the  9th 
of  March,  1847,  the  arbitrator  made  bis  certificate,  directing 
the  verdict  to  be  entered  on  the  first,  third,  and  fourth 
issues  for  the  plaintiffi,  and  on  the  second  issue  for  the 
defendant,  and  that  the  plaintifls  should  pay  to  the  defendant 
the  costs  of  the  reference.  It  appeared,  that  when  before 
the  arbitrator,  the  defendant  had  proved  payment  of  various 
sums  to  the  testator,  which  were  not  entered  in  the  latter's 
books,  although  other  sums,  for  which  credit  had  been  given 
in  the  account  furnished  to  the  defendant,  were. 

Upon  these  fiusts  Woobych  had  obtained  the  above  rule, 
on  the  ground  that  this  was  a  case  in  which,  under  the 
3  &  4  Wm.  4,  c.  42,  s.  3 1,  which  enacts,  that  *^  in  every  action 
brought  by  any  executor  or  administrator,  in  right  of  the 
testator  or  intestate,  such  executor  or  administrator  shall, 
unless  the  Court  in  which  such  action  is  brought,  or  a  Judge 
in  any  of  the  said  superior  Courts,  shall  otherwise  order, 
be  liable  to  pay  costs  to  the  defendant,  in  case  of  being 
nonsuited,  or  a  verdict  passing  against  the  plaintiff,"  &a,  the 
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Court  would  think  it  right  that  the  plaintiflfe  ought  not  to        1^47. 
have   to  pay   costs.     He   cited  Souihgate  v.  Crowley  (a),     birkhead 
Engler  v.   Ttoi8den(b),  Godson  v.  Freeman  {c),  Farley  v.    and  Another 
Bnant{dy  NoaxH, 

The  defendant's  affidavit  in  ajQSwer  denied  that  he  had 
ever  made  the  observations  attributed  to  him;  and  stated, 
that  he  was  an  illiterate  man,  being  unable  either  to  read 
or  write,  and  that  from  such  inability  he  was  compelled  to 
trust  his  affairs  to  others,  particularly  to  the  testator,  from 
whom  he  never  took  any  receipts  for  money  paid  to  him. 
That  the  bill  of  costs  delivered  contained  seventy  sides  of 
foolscap,  and  the  cash  account  four  brief  sheets ;  and  that  he 
had  never  heard  of  any  debt  being  due  from  him  until  two 
years  after  the  testator's  death,  when  the  account  was  first 
sent  in*  That  in  the  letters  written  by  his  daughter,  he  never 
intended  to  admit  the  justice  of  the  plaintifis'  demand,  but 
only  that  he  wished  to  pay  what  was  just  and  right,  and  that 
he  was  quite  unaware  of  the  justice  or  injustice  of  the  claim 
until  he  had  all  his  accounts,  &c.,  examined  by  competent 
persons,  and  that  it  was  by  conversing  with  the  members  of 
his  &mily  that  he  discovered  that  the  cash  account  was 
incorrect,  and  that  several  payments  had  been  omitted,  and 
that  he  mentioned  this  to  the  attorney  of  the  executors. 

Skinner  shewed  cause.  It  is  submitted  that  there  is  no 
case  here  for  the  Court's  interference  with  the  usual  course 
of  the  law,  which  entitles  the  defendant  to  the  costs  of  the 
issue  found  for  him.  This  is  not  a  case  in  which  a  defendant 
has  wilfully  or  designedly  induced  the  executors  to  bring  an 
action,  and  withheld  his  defence,  in  order  to  make  them  pay 
costs.  The  case  might  have  been  different  if  the  action  had 
been  brought  immediately  after  the  testator's  death;  but 

(a)  1  Bing.  N.  C.  618 ;  S.  C.  (c)  2  Cr.,  M.  &  R.  586;  S.  C. 

1  Scott,  374 ;  fiom.  div,  3  Dowl.      4  Dowl.  643. 

386.  /<*  3  A.  &  E.  839  ;  S.  C.  6  N. 

y/\h)  2  Bing.  N.  C.  263 ;  S.  C.      &  M.  42. 

2  Scott,  437 ;  4  Dowl.  330. 
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1847.       here  a  considerable  period  elapses  before  the  action  is 

BiRKHKAD    '^'^^^^  *°d  *^®  Court  will  judge  whether  at  that  period  rf 

and  AnoUiw  time  it  was  reasonable  to  expect  the  defendant,  who  was  an 

North,      illiterate  man,  and  could  neither  read  nor  write,  to  be  able 

to  tell  exactly  how  the  account  stood.     He  denies  that  he 

ever  did  more  than  say,  that  when  h^  saw  the  account 

he  would  pay  what  was  justly  and  duly  owing  from  him. 

It  is  for  the  plaintifis  in  a  case  of  this  kind  to  make  oat 

a  clear  case  of  a  fraudulent  concealment  on  the  part  of 

the  defendant,  to  entitle  them  to  the  interposition  of  the 

Court  to  deprive  the  defendant  of  his  legal  right;  and 

nothing  of  the  sort  can  be  shewn  here.     In  Sauthgate  t. 

Crowley  (a)i  where  a  similar  application  was  made,  T^tnial^ 

C.  J.,  in  delivering  judgment,  says: — '<  According  to  the 

general  rule,  therefore,  established  by  this  act"  (3  &  4  Wm.  4, 

c.  42,  s.  31),  ''an  executor,  when  unsuccessful,  is  liable  to 

costs;  his  occasional  exemption  is  an  excepted  case,  and, 

like  other  exceptions,  must  be  made  out  clearly." — •*  One 

occasion  for  the  exercise  of  the  discretion  of  the  Court  in 

favour  of  the  executor,  no  doubt  would  be,  where  having 

proceeded  with  every  caution,  he  has  been  led  on  to  incur 

the  expense  of  a  trial  by  misrepresentation  or  deception  in 

the  adverse  party." — "  It  is  said  the  defendants  refriaed  to 

disclose  the  nature  of  their  defence.     I  should  be  sorry  if  a 

defendant  could  be  called  on  to  disclose  it,  except,  perhaps, 

where  he  has  a  testator's  receipt  in  his  pocket,  or  the  question 

turns  upon  the  production  of  a  forged  instrument"    The 

application  there  was  refiised,  and  that  was  even  a  stronger 

case  for  interference  than  the  present,  for  there  the  defendant 

had  been  repeatedly  applied  to,  to  know  on  what  ground 

he  was  defending  the  action,  and  he  refused  to  inform  the 

plaintifis. 

E.  IL  Woohych  in  support  of  the  rule.     The  Court  will 
protect  the  executors  from  costs,  which  they  may  have  to 

(a)  1  Bing.  N.  C.  521 ;  S.  C.  1  Scott,  374 ;  wm,  (fiv.  3  Dowl.  386. 
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pay  out  of  their  own  pockets,  where  they  see  that  they  have 
used  all  due  care  and  caution  in  informing  themselves  by 
the  best  means  in  their  power  of  the  justice  and  correctness 
of  the  testator's  claim.  It  would  have  been  easy  here  for 
the  defendant  to  have  said  at  once,  when  asked  for  this  debt, 
**  I  have  paid  all  9  ever  owed  to  the  testator.**  Instead  of 
that,  he  desires  his  daughter  to  write  a  letter,  in  which, 
referring  to  some  part  of  the  claim  as  incorrect,  he  inferen- 
tially  admits  the  rest  of  it  to  be  good  As  to  his  having  told 
the  plaintifis'  attorney  that  he  could  prove  payment,  that 
was  only  since  action  brought,  and  therefore  could  not 
affect  the  case.  In  Farley  v.  Briant(a),  where  a  similar 
application  was  made,  one  of  the  grounds  alleged  for  the 
motion  was,  that  the  defendants  were  aware  of  facts,  which, 
if  communicated  to  the  plaintifis,  would  have  prevented 
them  from  proceeding  with  the  action ;  but  the  Court  held 
that  ground  insufficient,  **  because  no  previous  inquiry  on 
the  part  of  the  plaintifis  has  been  shewn ;  and  it  was  their 
business  to  seek  information,  not  that  of  the  defendants  to 
volunteer  it"  From  thb  it  may  be  inferred,  that  although 
mere  silence  is  no  ground,  the  Court  would  consider  it 
sufficient  if  the  plaintiffs  had  sought  the  information,  and 
the  defendants  had  withheld  it  In  Southgate  v.  Crowley^ 
Tmdaly  C.  J.,  says, — *^  One  occasion  for  the  exercise  of  the 
discretion  of  the  Court  in  favour  of  the  executor,  no  doubt 
would  be,  where  having  proceeded  with  every  caution,  he 
has  been  led  on  to  incur  the  expense  of  a  trial  by  misrepre- 
sentation or  deception  in  the  adverse  party."  Now  here 
the  plaintiffs  have  certainly  been  induced  to  incur  the 
expenses  of  this  action  by  the  conduct  of  the  defendant, 
which  led  them  to  believe  that  their  claim  was  well  founded 


1847. 
^ — V ' 

BlftKHEAO 

and  Another 

o. 

North. 


CojiEREDGE,  J. — The  authorities  on  this  point  are  very 
uniform.     The  result  of  them,  as  applicable  to  the  present 


/-(a)  3  A.  &  £.  839;  S.  C.  5  N.  &  M.  42. 
B  B  B   2 
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BiRKHEAD 

and  Another 

V. 
NOETH. 


case,  is,  that  the  question  to  be  considered  is  not  so  much 
whether  the  plaintifis  have  bona  fide  brought  their  action,  as 
whether  the  defendant  has  been  guilty  of  such  misconduct, 
as  to  put  him  out  of  the  benefit  of  the  statute,  which  makes 
executors,  like  other  parties,  liable  to  the  costs  of  the  issues 
on  which  they  do  not  succeed,  unlea#  the  Court  shall 
otherwise  order.  There  must  be  misconduct  on  the  part 
of  the  defendant  likely  to  mislead,  to  entitle  the  plaintiffl 
to  the  interference  of  the  Court;  and  in  looking  to  what  is 
misconduct,  I  do  not  think  that  the  mere  silence  of  the 
defendant  is  enough,  although  that  might  mislead  the 
plaintifis,  and  influence  them  in  bringing  the  action.  We 
must  look  at  the  facts  of  the  case,  and  see  whether  the 
defendaut^s  conduct  here  amounted  to  any  thing  more  than 
silence  as  to  his  defence ;  and  with  this  view  we  may  divide 
his  conduct  into  two  parts,  namely,  before  the  accounts  were 
delivered,  and  since  that  time.  I  attach  little  importance 
to  what  is  said  to  have  taken  place  before  the  accounts  were 
delivered.  Much  business  had  been  done,  and  the  cash 
accounts  and  bill  transactions  were  long.  The  defendant 
might  magnify  them  in  his  own  mind,  and,  although  aware 
of  the  payments  he  had  made,  he  might  suppose  he  was 
still  owing  a  considerable  sum.  The  statements,  therefore,  of 
his  having  acknowledged  that  he  owed  the  testator  money, 
in  a  general  way,  are  not  important  till  the  accounts  had 
been  sent  in.  Now,  it  appears  that  the  accounts  were  sent 
in,  in  March,  1843,  and  on  the  29th  of  May  following,  a 
letter  is  written  by  his  direction,  which  is  relied  on  by  the 
plaintifis.  I  think  it  fair  to  suppose,  that  at  that  time  he 
had  looked  over  the  accounts  sent  in.  Now,  he  confines 
himself  in  that  letter  to  the  bill  transactions,  and  does  not 
say  anything  about  payments.  If  he  had  said  nothing 
at  all  about  any  part  of  the  claim,  it  is  admitted  that  his 
silence  could  not  be  chaiged  against  him  as  misconduct; 
and  I  do  not  see  how,  because  he  says  something  as  to  part, 
that  his  silence  as  to  the  rest  can  be  put  any  higher.    I  then 
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ask  myself  if  the  defendant  here  has  been  guilty  of  any        1817. 
*^  misrepresentation  or  deception,"  to  use  the  language  of     birkhead 
Tindal,  C.  J.,  in  Southgate  v.  Crowley  (a),  and  I  do  not    ^^  ^»oih«' 
think  that  he  has.     I  do  not  ask  whether  the  effect  of  his       North. 
conduct  was  to  lead  the  plaintifis  to  go  on,  for  that  may 
have  been  done  without  the  defendant  being  guilty  of  any 
improper  conduct     It  is  said  that  the  defendant  did  not 
keep  any  regular  accounts;  that  may  afford  a  reason  why 
he  was  unable  at  once  to  question  the  demand.    It  must  be 
remembered,  at  the  same  time,  that  the  attorney,  although 
he  kept  no  clerk,  did  keep  accounts,  and  the  sums  proved 
to  have  been  paid  by  the  defendant  before  the  arbitrator  not 
being  entered,  must  have  been  the  result  of  fraud  or  care- 
lessness on  his  part.     For  the  reason  above  given,  I  think 
this  is  not  a  case  in  which  the  plaintiffs  should  be  exempted 
from  paying  costs,  and  that,  therefore,  this  rule  must  be 
discharged. 

Rule  discharged. 

^  (fl)  1  Bing.  N.  C.  622 ;  S.  C.  I  Scott,  374. 


Hardwicr  V,  Wardle. 

J.  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  A  rale  to  set 
why  the  declaration  filed  in  this  cause,  the  judgment  and  dedantion 
all  subsequent  proceedings,  should  not  be  set  aside ;  and  J^ned  tS^oL, 
why  the  defendant  should  not  be  discharged  out  of  the  "idallsub. 

•'  ^  leqaent  pro- 
custody  of  the  sheriff  of  the  county  of  York  as  to  this  ccediDp,  and 

.  to  diflcoftrffo 

action.  the  defen£nt 

The  defect  disclosed  in  the  affidavits,  as  a  ground  for  ^S  Ae'^JSSS' 
setting  aside  the  proceedings  was,  that  the  defendant  had  J^>*t  the  de- 
never  been  served  with  any  process  whatever  in  the  action,  never  been 

Berred  with 
process  in  the 
action,  must  ask  to  set  aside  the  appearance  also ;  unless  it  appear  upon  affidavit  that  no 
appearance  has  in  fact  been  entered. 

A  party  moving  to  set  aside  proceedings  on  the  ground  of  irregularity,  must  ask  to  set  aside 
the  first  proceeding  in  which  the  irregularity  occurs.  •  ^g  ^j       ->'/  P 
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1847.  Cleasby  shewed  cause.     There  is  a  preliminary  objectioii 

Hardwick     ^  ^^^  ^^^'    ^^  ^^^  ^  ^^  BaxAe  the  declaration  and  sub- 
^'  sequent  proceedings,  whilst  the  defect  complained  of  is  the 

want  of  service.  In  Brooks  y.  Roberts  (a)  it  was  held,  that 
where  an  appearance  has  been  entered  by  the  plaintiff  tot 
the  defendant,  without  personal  service  of  the  writ  of 
summons,  and  a  declaration  has  been  filed,  the  defendant 
should  move  to  set  aside  the  appearance  and  not  die 
declaration ;  and  that  a  motion  to  set  aside  the  declaration 
alone,  cannot  be  entertained.  A  party  cannot  move  to  be 
discharged  out  of  custody  in  a  suit,  without  bringing  the 
irregular  proceediugs  of  which  he  complains  before  the 
Court 

The  Court  called  upon 

Pashley^  to  support  the  rule.  The  defendant  asks  to  set 
aside  all  the  proceedings  of  which  he  has  a  knowledge.  In, 
Brooks  V.  Roberts  it  was  shewn  that  an  appearance  had  been 
entered.  Here  there  is  nothing  to  shew  that  any  appear- 
ance at  all  has  been  entered.  [Erle^  J. — ^It  is  for  the  party 
impugning  the  proceedings  to  point  out  the  defect  The 
Court  will  not  presume  a  judgment  to  have  been  obtained 
without  an  appearance  to  the  action.]  If  no  appearance 
has  been  entered,  the  proceedings  are  null  and  void,  and 
not  merely  irregular ;  Roberts  v.  Spurr  (ft).  [JErfc,  J. — 
There  was  a  case  in  the  Court  of  Exchequer,  in  which 
that  Court  held,  that  a  judgment  signed  upon  a  warrant  cf 
attorney,  without  an  appearance  first  entered,  was  not  void, 
but  irregular  only  (c)].  This  is  the  case  of  a  prisoner,  who 
must  necessarily  have  some  di£Sculty  in  ascertaining  which 
of  the  proceedings  are  irregular.  At  any  rate,  the  Court 
will  make  the  rule  absolute  on  terms,  as  the  defendant 
swears  that  he  has  a  good  defence  on  the  merits. 

-^(a)  Artie,  vol.  3,  p.  13 ;  S.  C.  ferred  to  Hackm  v.  HassdU,  eiUe, 

1  C.  B.  636.  vol.  1,  p.  1006.  See  also  Charles- 

ifi)  3  Dowl.  551.  worth  v.  EUis,  7  Q.  B.  678. 

(c)  His  Lordship  probably  re- 


V, 

Waedlk. 


BA8TBB  TSRM,    10  VICT.  741 

EhlBi  J. — I  am  of  opinion  that  this  application  most  fidl,  1 847. 
inasmuch  as  it  does  not  seek  to  set  aside  the  first  iiregular  hab^wick 
step,  namely,  the  appearance  entered  without  a  previous 
service  of  the  writ  of  summons.  It  is  a  very  wholesome 
rule  of  practice,  that  a  party  seeking  to  set  aside  proceed- 
ings for  irregularity,  should  ask  to  set  aside  that  proceeding 
in  which  it  first  occurs:  for,  otherwise,  as  in  the  present 
case,  a  plainti£P  may  be  brought  to  meet  an  alleged  irre- 
gularity in  the  declaration ;  when  it  is  in  the  appearance, 
if  at  all,  that  the  irregularity  occurs.  The  rule  must,  there- 
fore, be  discharged,  unless  the  defendant  chooses  to  pay 
the  costs  of  this  application,  and  bring  the  amount  claimed 
into  Court  to  abide  the  event  of  the  action. 

Rule  accordingly  (a), 
(a)  See  TaXbot  v.  Biittefay,  mUe,  p.  306. 


RfiGiNA  V.  Justices  of  Somebsetshibb. 
(Wedmorb  v.  West  Pbenabd). 

A  RULE  had  been  obtained  in  Michaelmas  Term  last.  After  e  notiee 

**  to  enter  end 
calling  upon  the  justices  of  the  peace  for  the  county  of  try**  en  appeel 

Somerset,  to  shew  cause  why  a  mandamus  should  not  issue,  ^^  ^i^^  renloii. 

commanding  them  to  enter  continuances  and   hear  an  ^'*'*^*jt*' 

appeal  against  an  order  of  removal  of  Sarah  Coles,  single  «ppeuuiu 

words  **  to  enter"  were  inmroper,  at  the  u>peal  had  alread/  been  entered  and  respited,  Stained 
the  notice  back,  altered  it  bj  striking  ont  tiie  words  "  to  enter,**  and  b/  inserting  a  statement  that 
the  former  notice  was  thereb?  withdrawn,  and  caused  it  to  be  re-senred,  bat  without  ffetting  the 
parish  officers  to  re-sign  it  Upon  the  JMPP^*^  beinff  called  on  at  the  sessions,  the  appellants  were 
put  to  prove  their  notice  of  appeal  Thej  aocordii^l/  proved  the  original  notice ;  upon  which 
the  respondents  objected  that  tnat  notice  had  been  withdrawn,  and  calleid  the  appellants*  attorney, 
who  proved  the  second  notice  withdrawin|r  the  first.  There  was  no  proof,  however,  at  what  time 
the  second  notice  was  served.  The  sessions  dismissed  the  i^ppeal  on  the  ground  **  that  the 
notice  of  appeal  was  not  sufficiently  proved.** 

On  motion  for  a  mandamus  to  the  sessions  to  hear  the  appeal,  Hdd^ 

1st,  that  the  original  notice  was  a  sufficient  notice,  the  words  ''to  enter**  being  merelj 
redundant ;  but  that  it  was  withdrawn  by  the  second  notice. 

2nd,  that  the  second  notice  was  a  sufficient  notice,  and  did  not  require  re-signing  by  the  parish 
officers,  as  the  alterations  were  mere  corrections,  for  the  purpose  of  carrying  out  the  original 
purpose  for  which  the  signatures  were  affiled,  and  which  it  was  part  of  tne  attorney's  duty  to 
accomplish ;  but  that  as  there  was  no  proof  of  the  time  of  its  service,  the  sessions  had  come  to 
a  right  deeWon  in  refusing  to  hear  the  appeal.  %l^s^    J  jo 
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1847.  woman,  from  the  parish  of  Wedmore,  in  the  count;  of 

Rfgina  Somerset,  to  the  parish  of  West  Pennard,  m  the  same 

-    f'     ,  county. 

Justices  of  "* 

S0MBR8ET- 

Barstow  and  Fitzherhert  now  shewed  cause. 


Prideauxj  Pcuhky,  and  Fhinn,  were  heard  in  support  of 
the  rule. 

The  facts  of  the  case,  and  the  arguments,  will  be  found 
sufficiently  stated  in  the  judgment,  and  are,  therefore, 
omitted.  The  following  cases  were  referred  to;  Retina 
V.  Justices  of  Ghmcesterskire  (a) ;  Regina  t.  Justices  of 
Kesteven  (b) ;  Regina  v.  Justices  of  FUntsture  (c) ;  Regina 
y.  Justices  of  West  Riding  (d);  Regina  v.  Justices  of  FHnt" 
shire  {e) ;  Regina  v.  Justices  of  Surrey  (f). 

Cur,  adv.  vult 

CoLERiDOE,  J. — I  took  time  to  consider  this  case, 
because  I  wished  to  look  into  the  affidavits,  which,  on 
the  part  of  those  who  move  for  the  rule,  are  most 
unnecessarily  long,  and  very  obscure.  The  bctB,  as  I 
collect  them,  are  as  follow : — On  the  28th  of  September, 
duplicate  notices  to  enter  and  try  the  appeal  were  duly 
served  on  the  two  overseers  and  churchwarden  of  the  re- 
spondent parish,  and,  upon  the  same  day,  as  now  appears, 
one  of  these  duplicates  was  taken  back  from  the  parish 
officer  on  whom  it  had  been  served,  and  again  served  with 
certain  alterations  made.  This  was  done  from  an  appre« 
hension  that  the  notice,  as  first  served,  would  be  bad, 
because  it  contained  the  words  ''to  enter;"  whereas  the 
appeal  had  already  been  entered.  The  alterations  were 
merely  the  omission  of  these  words,  and  the  insertion  of  a 
sentence  stating  that  the  former  notice  was  thereby  with- 
drawn.    At  the  sessions   the  respondents  called  on   the 


(a)  1  B.  &  Ad.  1. 
y{b)  3  Q.  B.  810;  S.  C.  1  D. 
&  M.  113. 
/(c)  Ante,  vol.  2,  p.  143. 


id)  1    Car.,   Ham.  &  Allen's 
New  Seas.  Cases,  247. 
(e)  Ante,  p.  644. 
if)  Ante,  vol.  3,  p.  573. 
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appellants  to  prove  their  notice  of  appeal,  and  this  was 
done  by  patting  in  and  proving  the  service  of  the  original 
notice ;  the  respondents  objected  that  this  had  been  with- 
drawn, and  could  not  now  be  relied  on;  and  then  gave 
reasonable  evidence,  by  examining  the  attorney  of  the 
appellant  parish,  of  the  fact  of  withdrawal,  and  that  the 
paper  a  second  time  served  and  intended  to  operate  both 
as  a  notice  of  trial  and  withdrawal  of  the  fiiBt  notice,  had 
been  altered  in  the  manner  stated,  after  having  been  signed 
by  the  parish  officers.  The  witness  who  served  it  was  not 
present,  and,  therefore,  the  appellants  were  not  able  to 
prove  on  what  day  the  service  took  place.  On  this  state 
of  &cts  the  respondents  contended  that  they  had  shewn 
the  first  notice  withdrawn,  and  that  the  appellants  could 
not  rely  on  the  same  paper  as  a  second  good  notice,  both 
because  of  the  alterations  which  rendered  it  inoperative, 
and  because  there  was  no  proof  that  it  was  served  the 
requisite  number  of  days  before  the  sessions.  After  argu- 
ment the  Court  dismissed  the  appeal,  finding  ''that  the 
notice  of  appeal  was  not  sufficiently  proved." 

The  appeal,  therefore,  has  not  been  heard  upon  the 
question  of  setdement — it  haa  been  dismissed  upon  a  point 
preliminary  to  the  hearing ;  and,  if  the  sessions  were  wrong 
in  so  doing,  and  the  error  had  been  owing  to  a  mistake  of 
the  law,  this  Court  would  set  them  right,  and  direct  them 
to  proceed ;  but  I  think,  upon  consideration,  that  the  con- 
clusion they  came  to  was  upon  the  facts,  and  a  correct 
conclusion. 

The  first  notice  proved  was,  in  my  opinion,  quite  good, 
and  might  have  been  safely  relied  on ;  the  insertion  of  the 
words  ''to  enter,"  though  unnecessary,  could  not  have 
misled,  and  was  merel^^  redundant:  and  if  the  appellants 
bad  relied  on  it,  the  sessions  ought  to  have  sustained  it 
against  any  objection  on  that  ground.  But  if  the  appellants 
were  shewn  to  have  withdrawn  it,  the  sessions  could  not 
sustain  it,  however  good  on  its  face :  and  they  were  shewn 
to  have  done  so,  unless  the  alterations  invalidated  the 
instrument  of  withdrawal. 
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I  am  clearly  of  opinion  that  they  did  not.  Such 
alterations,  as  were  here  shewn,  it  appean  to  me,  the 
attorney  was  fiilly  authorized  to  make,  without  requiring 
any  express  wanant  or  fresh  signature  by  the  parish  officerB; 
they  were  mere  corrections  to  cany  out  the  original  pur- 
pose for  which  the  signatures  were  aflSxed^  and  which  it 
was  part  of  the  attorney's  duty  to  accomplish. 

There  was  then  an  effectual  withdrawal  of  the  fiiBt 
notice,  and  there  was  no  substitution  of  any  second  notice, 
not  because  of  any  insufficiency  on  the  face  of  it,  but 
because  there  was  no  proof  of  the  time  of  service.  The 
sessions,  therefore,  were  certainly  justified  in  holding  that 
the  notice  was  not  sufficiently  proved,  and,  for  that  reason, 
dismiflsing  the  appeaL 

Rule  discharged. 


East  v.  Smith. 

A^c^of  A  RULE  had  been  obtained  in  Hilary  Term  last,  calling 
gifen  bj  a  upou  the  plaintiff  to  shew  cause  why  the  verdict  obtained 
oihcnr^aothe  J^  ^^  cause  before  the  Judge  of  the  Sheriff's  Court  of 

holder,  ahoald 
■hew  that  the 


London  should  not  be  set  aside,  and  a  nonsuit  entered 


party  to  whom  instead  thereo£ 

hisa" 


laddreMed 
tt  looked  to 
for  payment. 

In  an  action 
by  indonee 
against  the 
dnwer  ofa 
bill  of  ex- 
change, it  was 
profedthat 
the  defendant 
called  at  C.'s, 
a  partj  to  the 
bill,  (bat  not 
the  holder;,  to 
whom  notice 

of  dishonoar  had  been  given  by  the  plaintil^  the  lame  evening  that  the  bfll  became  due,  and,  on 
inqmring  aboat  the  bill,  was  told  by  C's  foreman,  that  *'tt  had  been  presented  and  was  not 
taken  up.**  The  next  day  the  defendant  called  on  C.  about  the  bill,  and  was  told  by  him  tkat 
the  acceptor  <*  had  not  taken  it  up,'*—**  that  it  was  not  paid.*'  There  was  no  evidence  to  shew 
what  C's  business  was,  or  that  his  foreman  had  any  authority  to  give  notice  of  disfaonoor :  BtU, 
no  sufficient  notice  of  dishonour. 


It  appeared  from  the  notes  of  the  Judge  of  the  Sheriff's 
Court,  that  this  was  an  action  of  assumpsit  upon  a  bill  of 
exchange  by  an  indorsee  against  the  drawer,  to  which  the 
defendant  had  pleaded  that  he  had  no  notice  of  dishonour 
by  the  acceptor.  At  the  trial,  it  appeared  that  a  witness  of 
the  name  of  Frederick  East  was  called,  a  son  of  the  plaintiff, 
who  stated  that  he  called  on  the  acceptor,  a  person  of  the 
name  of  Maclean,  on  the  24th  of  October  last  (the  bill 
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becoming  due  on  the  25th,  which  was  a  Sunday)^  and  pre-  1847* 
aented  the  bill  for  payment  Maclean  said  he  would  pay  Eabt 
it  on  Monday»  to  which  the  witness  replied  that  that  would  oJ!l, 
not  do,  that  he  must  pay  it  at  once.  That  the  witness 
afterwards  called  at  one  Day's,  who  had  indorsed  the  bill 
to  the  plaintiff,  and  saw  him  and  a  person  of  the  name  of 
Pritchard,  who  was  the  foreman  of  Day.  That  he  told  Day 
and  Pritchard  what  had  occurred,  and  told  them  Maclean 
had  not  paid  the  bill.  Pritchard  was  then  called,  who  proved 
tliat  on  the  24th  of  October  the  prior  witness.  East,  had 
called  about  the  bilL  That  afterwards  on  the  same  day,  the 
defendant  called  and  asked  if  the  bill  had  been  taken  up— 
'^ Maclean's  bill;"  that  that  occurred  about  nine  o'clock  in 
the  evening.  That  the  witness  answered  it  had  not,  and  told 
him  **  that  East  had  presented  it,  and  it  was  not  taken  up." 
Day  was  the  only  other  witness  called,  who  proved  that  he 
indorsed  the  bill  to  the  plaintiff,  that  he  saw  East  on  the 
day  it  was  due,  and  that  East  told  him  that  it  was  dis- 
honoured. That  this  was  on  the  Saturday.  That  on  the 
Sunday  the  defendant  called  about  it,  and  that  the  witness 
told  him  that  Maclean,  the  acceptor,  **  had  not  taken  it  up." 
(This  evidence  was  objected  to,  but  received).  That  witness 
could  not  be  sure  that  he  saw  the  defendant  on  the  Monday, 
but  that  he  had  every  reason  to  believe  it  That  he  told 
the  defendant  *^  it  was  not  paid."  This  closed  the  plaintiff's 
case,  upon  which  the  defendant  objected  that  there  was  no 
evidence  of  notice  to  go  to  the  jury,  and  that  the  evidence 
given  did  not  shew  a  sufScient  notice,  and  that  the  plaintiff, 
therefore,  must  be  nonsuited  The  Judge,  however,  refused 
to  nonsuit  the  plaintiff,  and  a  verdict  was  returned  in  his 
fiivour,  with  leave  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit     The  present  rule  having  been  obtained, 

Martin  now  shewed  cause.  It  is  submitted  in  the  first 
place,  that  if  the  firsts  here  proved  had  been  embodied  in 
a  written  notice,  they  would  have  been  sufficient  A  written 
notice  need  only  contain  two  facts,  namely,  that  the  bill  has 
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1 847.       been  presented,  and  that  it  has  not  been  pud.    A  declaration 
^^^ll^^"'^^    on  a  bill  of  exchange  must  state  all  the  fiicts  necessary  to 
V.  shew  a  legal  liability  on  the  part  of  the  defendant ;  and  the 

plaintiff  is  entitled  to  recoyer  in  the  action,  if  he  prove  all 
the  material  allq^tions  contained  in  his  declaration.  Kow, 
a  declaration  on  a  bill  of  exchange  by  the  indorsee  against 
the  drawer,  states  that  the  bill  was  drawn  by  the  defendant, 
indorsed  to  the  plaintiff,  duly  presented  for  payment,  not 
paid  when  due,  ^  of  which  the  defendant  then  had  notice." 
How,  then,  can  the  plaintiff  be  forced  to  shew  the  further 
fact  that  the  party  giving  the  notice  looked  to  any  par- 
ticular person  for  payment,  which  is  the  objection  here 
sought  to  be  raised  ?  The  principle  upon  which,  according 
to  all  the  elementary  books  upon  the  subject,  a  notice  of 
dishonour  is  required  to  be  given  to  the  drawer,  is,  that 
he  is  supposed  to  have  assets  in  the  hands  of  the  acceptor, 
which  he  may  be  enabled  to  withdraw.  In  2  BlacksL 
Cam.  p.  470,  after  stating  that  ''  if  the  bill  be  not  paid 
when  due,  the  person  to  whom  it  is  payable  shall,  in  con- 
venient time,  give  the  drawer  notice  thereof,"  it  is  said, 
^'for  otherwise  the  law  will  imply  it  paid:  since  it  would 
be  prejudicial  to  commerce,  if  a  bill  might  rise  up  to  charge 
the  drawer  at  any  distance  of  time :  when  in  the  mean  time 
all  reckonings  and  accounts  may  be  adjusted  between  the 
drawer  and  the  drawee."  (a)  The  notice  of  dishonour 
supplies  the  place  in  this  country  of  the  more  formal  protest 
which  is  required  by  the  laws  of  foreign  countries  (ft),  and 
is  said  not  to  require  the  same  precision  and  formality  as 
accompany  the  regular  protest  (c);  and  yet  no  protest 
contains  any  statement  that  the  party  addressed  is  looked 
to  for  payment  The  only  case  in  which  a  statement  of 
that  fact  has  been  considered  necessary,  with  the  exception 
of  the  extra  judicial  opinions  of  Ashhurst  and  BuJJer,  J.'s, 

(a)  See  al80  QwdaU  v.  DoUe^,  (c)  See  per  Tinddl,  C.  J.,  in 

1  T.  R.  712.  Solarte  y.  Palmer,  7  Bing.  633 ; 

ip)  See  Pothicr, Traits  da  Con-  S.  C.  1  C.  &  J.  417  j  5  M.  &  P. 

trat  de  Change^  part.  1,  chap.  5,  475. 
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in  TSndal  v.  Brown  (a),  is  the  well  known  case  of  Solarte  y.  1847. 
Palmer  (b).  The  only  point,  however,  really  decided  in 
that  case  was,  that  the  notice  should  state  distinctly  the  fact 
of  dishonour.  It  is  true  that  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  Court  of  Exchequer  Chamber,  there  says, 
that  **  it  should  at  least  inform  the  party  to  whom  it  is  ad- 
dressed, either  in  express  terms  or  by  necessary  implication, 
that  the  bill  has  been  dishonoured,  and  that  the  holder  looks 
to  him  for  payment  of  the  amount"  But  on  the  case  being 
carried  up  to  the  House  of  Lords  (c),  Park,  J.,  omits  the 
latter  clause,  and  merely  says,  that  '^such  a  notice  ought  in 
express  terms,  or  by  necessary  implication,  to  convey  foil 
information  that  the  bill  had  been  dishonoured."  And  in 
the  veiy  recent  case  of  Furze  v.  Shartoood  (d),  the  Court, 
after  observing  that  Park,  J.,  had  omitted  the  latter  clause, 
say,  **  this  decision,  therefore,  did  not  turn  upon  or  require 
any  allusion  to  the  doctrine  of  Ashhurst  and  BuUer,  J.'s,  in 
THndal  v.  Brown^  on  the  necessily  of  stating  that  the 
holder  looks  to  the  parly  addressed,  and  does  not  give 
credit  to  any  other  person."  And  Parke,  B.,  in  delivering 
judgment  in  the  case  oiHedger  v.  Steavensan  (e),  and  alluding 
to  the  case  of  Solarte  v.  Palmer^  says,  "  By  that  decision  we 
are  bound,  though  I  am  not  prepared  to  say  that  I  am  bound 
by  all  the  reasoning  or  language  of  the  learned  Judges  in 
giving  their  opinion."  In  Furze  v.  Sharwood^d),  where  all 
the  authorities  on  the  sufficiency  of  notice  of  dishonour  were 
reviewedand  discussed  inan  elaborate  judgment  of  this  Coiut, 
Lord  Denman,  in  delivering  the  judgment  of  the  Court,  says, 
'^  We  may  now  inquire  where  is  the  authority  establishing 
the  position  o{  Ashhurst  and  BuUer,  J.'s,  (unnecessary  for  the 
case  before  them),  that  the  notice  must  also  tell  the  party 
addressed  that  he  looks  to  him  for  payment  ?    K  not,  why 

(a)  1  T.  R.  167.  (d)  2  Q.  B.  388,  416 ;  S.  C. 

(jb)  7  BiDHf.  630;   S.  C.  1  C.  2  G.  &  D.  116. 

&  J.  417 ;  S  M.  &  P.  476.  (e)  2  M.  &  W.  799,  806  j  S.  C. 

(c)  1  Bing.  N.  C.  194,  196  ;  6  Dowl.  771. 
S.  C.  1  ScoU,  1 ;  8  Bligh,  N.  S.  874. 
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y^^J*.  "cod  the  notice?  Trae:  he  may  have  some  other  reasoa 
East  ^^  infonmng  the  party  addressed  of  the  dishonour,  while 
g^^^  looking  elsewhere  for  his  money.  But  unless  he  tells  him 
thisy  the  receiver  of  such  a  notice  cannot  but  be  certain 
that  the  sender  means  to  call  upon  him  for  payment  The 
protest,  for  which  notice  was  substituted,  has  no  such  clause^ 
but  b^ins  and  ends  with  the  history  of  the  dishonoured 
bill,  including  the  protest  itself."  It  is  true  that  Lord 
Denman  goes  on  to  say,  ''Where  notice  has  been  given  by 
another  party  than  the  holder,  there  may  be  good  sense  in 
requiring  that  it  shall  be  accompanied  by  a  direct  demand 
of  .payment,  or  a  statement  that  it  will  be  required  of  the 
party  addressed ;"  but  there  must  be  some  mistake  here,  as 
it  is  obvious  that  a  mere  party  to  the  bill,  not  the  holder, 
could  have  no  right  to  demand  payment  It  is  submitted 
that  there  is  no  distinction  at  all  between  the  holder  of  the 
bill  and  a  party  to  it,  as  regards  the  notice  of  dishonour 
which  each  should  give.  It  would  be  highly  inconvenient 
if  the  law  were  to  say,  that  where  the  holder  is,  for  example, 
a  third  indorsee  on  a  bill  of  exchange,  the  second  indorsee 
is  bound  to  give  a  fuller  and  stricter  notice  to  the  first 
indorser  or  drawer,  than  the  holder  is  to  him.  There  is  a 
subsequent  case  of  JBSnff  v.  Bickley  (a)  also  in  this  Cour^ 
where  a  notice  of  dishonour  was  in  the  following  terms : — 
**  I  hereby  give  notice  that  a  bill  for  SOL  at  three  months 
after  date,  by  A.  upon  and  accepted  by  B.,  and  indorsed  by 
you,  lies  at,  &c.,  dishonoured;''  and  it  was  held  sufficient, 
without  any  further  intimation  that  the  plaintiff  looked  to 
the  defendant  for  payment  If,  then,  it  is  not  necessary  that 
a  written  notice  should  contain  such  an  indmation,  it  cannot 
be  contended  that  a  greater  strictness  should  be  required 
in  a  verbal  notice.  It  is  not  intended  to  maintain  that  any 
casual  conversation,  firom  which  might  be  gathered  the  &ct 
of  the  non-payment,  would  be  sufficient;  but  that  if  the 
presentment  and  non-payment  are  communicated  to  the 

(a)  2  Q.  B.  419. 
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r  defendant,  then  it  is  for  the  jury  to  say,  whether  they  were       1847. 

I  not  communicated  to  him  by  way  of  informing  him  that  he    ^^^J^""*^ 

5  would  be  held  liable.     Lookinfl%  then,  at  the  facts  of  the  v. 

Smitr. 
ji  present  case,  it  is  submitted  that  the  notice  of  dishonour 


was  sufficiently  proved.  At  any  rate  it  is  impossible  to  say 
that  there  was  not  some  evidence  to  go  to  the  jury;  the 
demeanour  of  the  witness,  the  manner  in  which  the  words 
were  pronounced,  might  tend  to  shew  that  the  defendant 
was  looked  to  for  payment  Day  was  a  party  to  the  bill^ 
and  had  received  notice  of  dishonour  fix>m  the  plaintiff's 
son,  and  was  qualified  therefore  to  give  notice.  It  appears 
that  the  defendant  goes  to  Day's,  and  there  sees  Pritchard, 
his  foreman ;  asks  if  Maclean's  bill  had  been  taken  up^  and 
was  told  that  it  had  not, — that  it  had  been  presented  and 
not  paid.  It  was  a  quesdon  for  the  jury,  whether  Pritchard 
had  authority  to  give  notice;  but  he  was  not  cross-ex<« 
amined,  and  therefore  his  evidence  must  be  taken  strongest 
against  the  defendant;  and  the  Court  will  presume,  as  it 
does  not  appear  that  he  was  cross-examined  on  this  pointy 
that  as  the  foreman  of  Day,  a  par^  to  the  bill,  he  had 
authority  to  give  notice  of  dishonour.  It  does  not,  however, 
rest  on  his  evidence  alone,  Day  himself  gives  notice.  He 
says,  that  the  defendant  called  on  him  about  the  bill,  and 
that  he  told  him  that  Maclean  ^'had  not  taken  it  up,"  fix>m 
which  the  defendant  must  have  known  that  the  bill  had 
been  presented  and  not  paid.  Day  also  told  him  in 
express  words,  "that  it  was  not  paid."  [Colerufye,  J.— It 
does  not  appear  that  Day  knew  on  the  Sunday,  when  this 
occurred,  of  Pritchard  having  gfiven  notice  the  preceding 
evening.]  No,  it  does  not,  but  Day's  evidence  is  relied  on 
as  proving  a  substantive  notice,  if  taken  alone.  On  these 
grounds  it  is  submitted,  that  the  notice  is  good,  and  the 
rule  ought  to  be  discharged. 

On  the  following  day 

Carrie^  in  support  of  the  rule.     It  is  submitted  that  the 
notice  in  this  case  was  insufficient.     The  ingenious  argu- 
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1847.  ment  which  is  drawn  fix)iii  the  language  of  the  dedaration 
Ejkn  ^  ^^  ^^^'^  ^  fallacious,  as  it  proves  too  much.  AccordiDg 
to  this  test,  it  would  be  sufficient  to  shew  that  the  defendant 
had  notice  of  the  dishonour  bj  reading  it  in  a  newspaper  or 
accidentally  learning  it  in  conversation.  It  is  not  in  the 
declaration  averred  that  the  notice  was  given  by  a  party  to 
the  bilL  Therefore  if  the  plaintiff  were  only  bound  to  the 
proof  of  the  averments  in  the  declaration,  he  might  avul 
himself  of  a  notice  given  by  a  stranger.  Whatever  is  reqoiate 
to  constitute  a  good  notice  is  included  in  the  usual  all^a- 
tion  in  the  declaration.  What,  then,  is  it  necessary  that  the 
notice  should  state  ?  It  is  submitted  that  the  notice  must 
allege  three  fiu;ts ;  presentment,  non-payment,  and  that  the 
party  addressed  is  looked  to  for  payment  It  is  so  laid 
down  in  Solarte  v.  Pahner  (a\  and  although  the  latter  £BCi 
is  not  contained  in  the  reasons  of  the  Judges,  delivered  by 
Park,  J.,  to  the  House  of  Lords  in  the  same  case  (6),  the 
omission  may  have  been  accidental^  particularly  as  it  was 
not  strictly  necessary  for  the  decision  in  that  case.  It  is 
said,  that  however  binding  the  decision  in  that  case  may  be, 
the  reasons  upon  which  the  Judges  formed  their  decision, 
particularly  such  as  were  not  necessary  for  the  decision^  are 
not  binding:  and  that  Parke,  B.,  expressed  an  opinion  to 
that  effect  in  a  subsequent  case  of  Hedger  v.  Steavenson  (c). 
But  all  that  that  learned  Judge  objected  to,  as  appears  by 
hit  Lordship's  judgment  in  the  subsequent  case  o{  Lewis  v. 
Chmpertz  (d)  was,  that  part  of  the  judgment  which  says, 
that  it  should  appear  upon  the  face  of  the  nodce  of  dis- 
honour '^  by  express  terms  or  by  necessary  implication,  that 
the  bill  was  presented  and  dishonoured;''  and  his  Lordship 
referred  to  the  definition  of  **  necessary  implication  "  given 
by  Ijord  Eldan  in  WWdnson  v.  McAdam  (e),  that  it  means 
''not  natural  necessity,  but  so  strong  a  probability  that  an 

.    (a)  7  Bing.  530;    S.  C.  1  C.  (c)  2  M.  &  W.799,  805;  S.  C. 

&  J.  417 ;  5  M.  &  P.  467.  5  Dowl.  771. 

y  (5)  1  Biog.  N.  C.  196 ;  S.  C.  ^  (rf)  6  M.  &  W.  399,  402. 
1  Scott,  1 ;  8  Bligh,  N.  S.  874.  (e)  1  Ves.  &  B.  466. 
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mtention  contrary  to  that  which  is  expected  cannot  be  1847. 
supposed."  Indeed,  the  case  of  Letois  v.  Gompertz  is  an  ^^^^ 
express  authority  in  favour  of  the  defendant,  for  Parke^  B., 
there  says,  that  he  takes  '^  the  nile  to  be,  that  the  three  facts 
required  to  be  conveyed  in  every  notice  of  dishonour  must 
be  conveyed  to  the  mind  of  the  person  to  whom  it  is  ad- 
dressed in  a  written  or  verbal  notice,  either  expressly,  or  so 
connected  with  each  other  as  to  leave  no  reasonable  doubt 
upon  his  mind  as  to  their  meaning, — viz.,  first,  that  the  bill 
was  presented  when  due;  secondly,  that  it  was  dishonoured ; 
uid  thirdly,  that  the  party  addressed  is  to  be  held  liable  for 
the  payment  of  it"  In  that  case,  the  notice  of  dishonour 
was  in  the  following  form : — ^  6,  Bernard-street,  Russell* 
square.  Mr.  G.  The  bill  of  exchange  for  2501,  drawn  by 
S.  R.  on,  and  accepted  by  C.  S.,  and  bearing  your  indorse- 
ment, has  been  presented  for  payment  to  the  acceptor 
thereof,  and  returned  dishonoured,  and  now  lies  overdue 
and  unpaid  with  me  as  above,  of  which  I  hereby  give  you 
notice;"  and  the  Court  of  Exchequer  held  it  sufficient; 
Parke^  B.,  saying,  "  The  only  point  upon  which  I  enter- 
tained any  doubt  was,  whether  it  is  to  be  collected  by 
necessary  inference  from  this  letter,  that  the  writer  of  it 
means  to  hold  the  defendant  liable  for  the  amount  of  the 
bill.  But  when  he  says,  '  it  now  lies  overdue  and  unpaid 
with  me  as  abave,  *u  e.,  at  6,  Bernard-street,  Russell-square, 
what  person  would  draw  firom  these  words  any  inference, 
but  that  the  plaintiff  gives  him  the  notice  in  order  that  he 
may  come  to  6,  Bernard-street,  to  take  up  the  bilL  I  think, 
therefore,  that  according  to  my  construction  of  the  words 
*  necessary  implication,'  there  is  here  a  necessary  implica- 
tion of  all  the  three  things  necessary  to  constitute  a  good 
notice."  In  Furze  v.  Shartcood  (a)  which  has  been  relied 
on  by  the  other  side,  none  of  the  notices  there  stated  that 
the  bill  had  been  presented,  and  it  was  on  that  ground  that 

yla)  2  a  B.  388;  S.  C.  2  6.  &  D.  116. 
VOL.  IV.  C   C   C  D.   &   L. 
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1847.  they  were  held  bad  by  the  Coart  The  ezpiesaions  that 
^^^^  are  made  use  of  by  Lord  Denman  as  to  a  statement  that  the 
party  addressed  is  to  be  looked  to  for  payment  not  being 
necessary,  are  to  be  understood  of  the  case  of  a  holder 
giving  notice.  And  the  same  remark  applies  to  Eng  ?. 
Bichley  (a)  where  it  was  the  holder  who  gave  notice.  And 
there  seems  to  be  a  good  reason  for  this  distinction^  if 
notice  is  to  mean  something  more  than  mere  knowledge  of 
dishonour,  which  it  is  submitted  it  does;  as  a  party  to  the 
bill  might  communicate  the  fact  to  the  drawer  merdj  by 
way  of  information;  whereas  the  holder  himself  would  most 
assuredly  have  a  motive  in  the  communication.  *^  Notice,^ 
says  Mr.  Justice  Athhurst,  in  Tmdal  v.  Brawn  {b)y  *' means 
something  more  than  knowledge;  because  it  is  competent  to 
the  holder  to  give  credit  to  the  maker.  It  is  not  enough  to 
say  that  the  maker  does  not  intend  to  /Nty,  hU  that  lie  (the 
holder)  does  not  intend  to  give  credit^  By  the  word 
*^  holder  "  in  these  passages  is  obviously  meant  the  portT 
giving  notice.  It  is  not  contended  that  the  notice  sboold 
state  in  express  terms,  ^^I  intend  to  hold  you  liable;''  but 
only  that  it  should  be  gathered  by  reasonable  inference 
from  the  terms  of  it  that  the  party  is  looked  to  for  payment 
In  the  present  case  nothing  of  the  sort  appeara  There  is 
not  even  the  inference  which  might  arise  from  the  party 
sending  the  notice;  it  is  the  defendant  who  calk  on  the 
party  and  asks  for  information.  There  is  nothing  to  shew 
that  Pritchard  had  any  authority  at  all  to  give  notice.  He 
was  the  foreman  of  Day,  but  what  Day's  business  was  does 
not  appear,  and  there  is  no  presumption  that  a  foreman 
generally  has  any  implied  authority  to  give  notice  of  dis- 
honour. If  the  plaintiff  sought  to  found  anything  on  this 
notice  therefore,  he  should  have  shewn  the  nature  of  Da/s 
business,  and  that  Pritchard  had  a  general  authority  of  thu 
kind.     Then  Day's  evidence  alone  is  insufficient,  for  it  does 

/(a)  2  a  B.  419 ;  See  Bxnolanda  v.  Springett,  U  M.  k  W.  7. 
/(b)  IT.  R.  169. 
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not  af^ar  that  he  said  anything  about  the  bill  having  been        1847. 
presented.  "^1^^ 

Cur,  adv.  vuU.  ^  •• 

Smith. 

CoLEBiBOBy  J. — This  was  a  motion  to  set  aside  a  yerdict, 
which  had  been  obtained  by  the  plaintiff,  in  an  action,  by 
indonsee  against  drawer,  <hi  a  bill  of  exchange ;  and  to  enter 
a  nonsuit  instead  thereof:  on  the  ground  that  there  was  no 
8u£Bcient  proof  of  notice  of  dishonour;  and  I  am  of  opinion 
that  the  rule  must  be  made  absolute. 

It  seems  now  to  be  pretty  clearly  understood  in  the  mer- 
cantile world,  that  a  notice  of  dishonour,  when  not  proceed- 
ing from  the  holder  of  the  bill,  should  either  by  express 
terms,  or  by  necessary  implication,  and  by  '^  necessary 
implication"  I  mean  such  an  implication  as  is  alluded  to  by 
my  Brother  Plarhe  (a)  as  being  described  by  Lord  Eldon  to 
be  ''so  strong  a  probability  that  an  intention  contrary  to 
that  which  is  imputed  cannot  be  supposed,"  contain  three 
&ct8,  namely,  that  the  bill  has  been  presented,  that  it  has 
not  been  paid,  and  that  the  party  addressed  is  looked  to 
for  payment 

Mr.  Martin  founded  his  argument  upon  the  form  of  the 
declaration,  and  on  the  observations  of  Lord  Denman  in 
Furze  v.  ShariDood  (b).  He  contended  that,  as  the  declara-^ 
tion  did  not  aver  that  any  notice  was  given  that  the 
defendant  would  be  looked  to  for  payment,  it  therefore 
was  not  necessary  that  the  notice  should  contain  any  state- 
ment to  that  effect.  I  confess  I  did  not  think  much  of  that 
argument^  and  am  of  opinion  that  Mr.  Carrie  gave  it  the 
proper  answer,  when  he  said  that  whatever  was  necessary  to 
make  it  a  good  notice  was  contained  in  the  allegation  that 
*'  the  defendant  then  had  notice."  With  respect  to  the 
observations  of  Lord  Denman^  it  is  material  to  observe  that 
he  is  speaking  of  the  case  of  a  notice  given  by  the  holder  of 
the  bill,  and  the  latter  part  of  the  paragraph  referred  to 

/  (a)  In  Lewis  y.  Chmperts,  6  M.  &  W.  399,  402,  3. 
•  {b)  3  Q.  B.  388,  416;  S.  C.  2  G.  &  D.  116. 
C  C  C  2 
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1847.       shews  that  he  expressly  intended  that  his  remarks  should 

^^^[J~"^     not  apply  to  the  case  of  a  party  to  the  bill,  not  the  holder. 

«•  At  any  rate  there  seems  to  be  a  distinction  between  the 

Smith. 

case  of  a  party  giving  notice,  who  is  not  the  holder  of  the 

bill,  and  a  party  who  is.     It  may  be,  that  when  the  former 

gives  a  notice  no  inference  arises  that  he  looks  to  the  party 

to  whom  it  is  addressed  for  payment :  but  that,  when  the 

holder  himself  gives  a  notice,  it  must  mean  that  he  loob 

to  the  party  for  payment 

The  notice  given  in  the  present  case,  it  appears,  was 

merely  a  verbal  notice,  and  it  is  obviously  more  difficult  for 

the  Court  which  has  to  review  the  decision  of  the  inferior 

tribunal  to  say  whether  it  is  sufficient,  than  in  the  case  of  a 

written  notice.     The  effect  of  the  notice,  when  stated  before 

the  jury,  may  rest  upon  the  tone  and  demeanour  of  the 

witness ;  but  I  think  it  is  for  the  party  who  seeks  to  give  it 

that  effect  to  establish  it  by  some  proof,  and  not  merely  to 

say  that  it  may  possibly  bear  the  construction  he  seeks  to 

attach  to  it     Now,  the  evidence  here  is,  that  the  defendant 

went  to  Day's,  and  asked  Pritchard,  the  foi^eman  of  Day,  if 

the  bill  had  been  taken  up, — '^  Maclean's  bill,^  to  which 

Pritchard  answered,  **  No,"  and  told  him  that  E^t  had  pre* 

sented  it,  and  that  it  was  not  taken  up.     This,  therefore,  is 

merely  the  case  of  a  foreman  of  a  former  holder  of  the  billy 

not  taking  any  formal  or  active  step  to  give  the  defendant 

notice,  but  communicating  the  &cts  to  him  on  being  asked. 

It  does  not  appear  that  he  had  any  authority  to  give  a 

notice,  nor  indeed  what  business  Day's  was,  nor  in  &ct 

anything  that  in  absence  of  an  express  authority  could  lead 

to  the  inference  of  an  implied  one  from  the  nature  of  the 

business,  and  his  position  as  foreman.     If  this  were  the  only 

evidence  of  notice  I  should  consider  it  clearly  insufficient 

But  there  is  also  the  evidence  of  Day,  which,  however,  I  do 

not  think  carries  the  case  further.     The  same  objecdon 

applies  that  the  defendant  calls  on  him,  and  there  is  nothing 

said  from  which  it  can  be  inferred  that,  in  giving  him  the 

information  he  did  in  answer  to  his  questions.  Day  meant 
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thereby  to  intimate  that  he  would  hold  him  liable  for  the  1847. 
payment  Besides,  there  was  no  distinct  intimation  by  ^„ 
Day  that  the  bill  had  been  presented. 

It  seems  to  me,  therefore,  upon  the  whole  evidence,  that 
there  was  not  such  a  notice  of  dishonour  given  in  this  case 
as  the  law  requires,  and  therefore  that  the  rule  must  be 
absolute. 

Rule  absolute. 


Smith. 


Dob  dem.  Pennington  and  Others  v,  Barrell  and 
Another. 

(In  the  full  Court.) 

JL  HIS  was  an  action  of  ejectment  in  which  the  parties  A  consent  rule 

had  entered  into  the  usual  consent  rule  containing  the  fol-  whereb™upon 

lowing  provision: — "It  is  further  ordered,  that  if  upon  the  ^i^^"^^^*^!' 

trial  of  the  said  issue  a  verdict  shall  be  given  for  the  said  to  pay  costs, 

defendants,  or  it  shall  happen  that  the  plaintiff  shall  not  the  payment 

further  prosecute  his  said  writ  for  any  other  cause  than  for  ^^j^tJe 

not  confessing  lease,  entry,  ouster,  and  such  possession  as  *  ^,o^*°{'o.  .. ^ 

aforesaid,  then  the  lessors  of  the  plaintiff  shall  pay  to  the  and  after  the' 

defendants,  costs  in  that  case  to  be  adjudged."  ^ed^  the  ' 

The    cause   was    tried   before    Tindaly   C.   J.,   at  the  Ji^mr. 

Croydon  Summer  Assizes,  1845,  when  a  verdict  was  found  execution  may 

issue  thereon, 
for  the  defendants.     A  rule  for  a  new  trial  having  been         j^^  „a^^ 

discharged  on  the  8th  of  February,  1847,  the  defendants' 

costs  were  taxed  on  the  consent  rule,  and   the  Master*s 

allocatur  given  for  41321  15$.  On  the  18th  of  February,  these 

costs  were  demanded  from  one  of  the  lessors  of  the  plaintifls, 

and  also  from  their  attorney.    Subsequently  the  defendants 

issued  a  writ  of  fieri  facias  upon  the  consent  rule  to  levy 

these  costs.    A  summons  having  been  taken  out  to  set  aside 

the  writ  for  irregularity,  on  the  ground  that  a  consent  rule 

in  ejectment  was  not  an  order  for  the  payment  of  money 
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1847.        within  the  meaning  of  the  1  &   2  Vict  c  110,  s.  18, 
Doe^dem.     ^^^»  ^'^  before  whom  the  summons  was  heard,  refisned 
^^doS^n    ^^^  question  to  the  Court. 

9. 

and^nother.       Hurbione  having  obtained  a  rule  nisi  to  the  same  effect. 

WaUinger  shewed  cause.  The  fieri  &cias  was  properly 
issued  under  the  1  &  2  Vict  c  110,  s.  18,  which  enacts  that 
*^  all  rules  of  Courts  of  common  law,"  ^'  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  Courts  of  common  law."  It  is  objected  that  such 
enactment  only  applies  to  cases  in  which  an  ascertained  sum 
is  directed  to  be  paid  by  the  rule  itself,  and  the  decision  of 
this  Court  in  Jones  v.  WUUams  (a)  is  relied  on.  That, 
however,  was  the  case  of  an  award,  and  the  decision  pro- 
ceeded on  the  ground  that  the  money  was  payable  under 
the  award,  and  not  under  the  submission,  and  that,  though 
the  submission  was  afterwards  made  a  rule  of  Court,  it 
could  not,  by  relation,  incorporate  the  award  so  as  to  make 
the  money  payable  under  the  rule  of  Court  Hiawkins  v. 
Benton  (b)  was  also  the  case  of  an  award.  But  where  a 
rule  of  Court  orders  the  payment  of  costs,  it  is  suflBcient  if 
the  amount  is  afterwards  ascertained  by  the  proper  officer. 
Doe  d.  Steer  v.  Bradley  (c)  does  not  decide  the  point:  that 
was  a  motion  for  an  attachment  for  nonpayment  of  costs, 
but  the  service  being  defective,  the  learned  Judge  who  heard 
the  application  granted  a  rule  calling  on  the  party  to  shew 
cause  why  he  should  not  pay  the  costs.  In  Jonee  v.  fFUr 
Hams  (d),  Parke,  B.,  says,  '*  When  the  Legislature  mentions 
^  money,  costs,  chaiges,  and  expenses,'  it  means  money 
decreed  or  ordered  to  be  paid,  together  with  the  costs, 
charges,  and  expenses,  to  be  ascertained  in  the  usual  way 
by  the  officer  of  the  Court     That  point,  indeed,  it  is 

yld)  n  A.  &  E.  175 ;  S.  C.  4  P.  (c)  1  Dowl.  259,  N.  S. 

&  D.217.  ^{d)  8  M.  &W.  349,  358;  S.C. 

/(b)  Ante,  vol.  2,  p.  465.  9  Dowl.  702. 
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nnneoessaiy  to  decide ;  but  I  am  of  opinion^  that  with  respect        1 8^  7. 
to  costSy  it  IS  enough  if  they  are  ascertained  by  the  officer  of     DoedemT 
the  Court,  and  that  it  is  not  necessary  that  there  should  be    ^^^q!^^ 
any  order  to  pay  after  they  are  taxed  by  the  dicer."    In  v. 

Hodson  V.  Patterson  (a\  the  defendant  had  made  absolute  a  and  Another. 
rule  for  costs  of  the  day  for  not  proceeding  to  trial,  and  the 
Master  had  taxed  the  costs  and  indorsed  his  allocatur  on 
the  rule.  On  application  for  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  he  should  not  pay  the  defendant  the 
sum  BO  allowed,  the  Court  of  Common  Pleas  refused  to 
grant  a  rule,  and  Tindal^  C.  J.,  said,  "  As  at  present 
advised,  I  cannot  help  thinking,  that  when  the  condition 
was  complied  with  by  the  Master  in  making  his  allocatur 
for  a  certain  sum,  the  rule  became  a  rule  of  Court  for 
payment  of  that  particular  sum." 

The  Court  called  on 

Huristone  to  support  the  rule.  The  1  &  2  Vict. 
c.  110,  s.  IS,  only  applies  to  rules  which  order  the  payment 
absolutefy  of  a  sum  of  money  ascertained  and  expressed  to  be 
payable  by  the  rule  itself  That  is  not  the  case  here.  By 
the  terms  of  the  consent  rule  the  lessors  of  the  plaintiff  are 
to  pay  costs  ^*to  be  adjudged^  upon  a  certain  event  taking 
place.  It  is  not  an  order  absolute  for  payment  of  costs,  but 
the  liability  depends  upon  a  contingency.  The  principle 
of  the  decision  in  Jones  v.  Williams  {b)  applies  with  equal 
force  to  the  present  case.  There  Lord  Denman,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  says,  ^^  These  rules 
are  to  have  the  effect  of  judgments,  which  are  to  charge  the 
land ;  and  therefore  the  sum  to  be  so  charged  ought  to  be 
distinctly  stated  in  the  document  which  thus  chaiges  the 
land,  so  that  purchasers  or  creditors  may  know  what  it  is. 
Judgments  are  to  bind  the  land  from  the  time  directed  by 
law.  But,  when  rules  like  this  are  made,  they  also  ought  to 

/(a)  4  M.  &  6.  333;  S.  C.  5  Scott,  N.  R.  76;  2  Dowl.  129,  N.S. 
(6)  U  A.  &  E.  175,  177 ;  S.  C.  4  P.  &  D.  217. 


758  CASES  ON   POINTS  OF   PRACTICB,   Q*   B. 


1847.        bind  the  land  at  the  time  they  are  entered;  bat^  at  that 

Doe'dcin.      ^™^>  there  is  nothing  to  inform  anybody  of  the  charge :  the 

Pennington  amount  may  not  be  ascertained  for  a  year  afterwards."    In 

and  Others  .  "^  .  .        "^ 

r.  this  case  the  same  objection  exists.     No  definite  sum  of 

and^Anotbcr.  Dioney  is  expressed  to  be  payable  by  the  rule  itself,  nor  was 
the  amount  of  costs  ascertained  until  nearly  two  years  after 
the  event  happened,  upon  which  they  became  payable. 
The  learned  Judge  proceeds  to  say,  "  It  may  be  said  that, 
when  the  award  is  made,  it  may  be  binding  from  that  time. 
But  then  there  is  no  process,  or  known  mode  of  proceeding, 
at  present  at  least,  for  making  the  award  a  matter  of  record ; 
and,  if  so,  then  a  rule  of  this  sort  could  have  no  eflfect  till 
that  was  done ;  and  any  execution  issued  before  that  would 
be  premature*"  The  same  difficulty  arises  in  the  present 
case.  A  consent  rule  forms  no  part  of  the  record,  it  is  a 
mere  collateral  agreement  to  which  the  plaintiff  is  no  party. 
Another  difficulty  adverted  to  in  Jones  v.  fPSliams  (a)  abo 
arises  here.  "  There  may  be  not  merely  sums  payable  by 
one  party  alone  to  the  other,  but  there  may  be  cross  pay- 
ments, arising  out  of  their  mutual  claims;  these  would 
have  to  be  balanced."  Under  the  Reg.  Gen.,  HiL  Term, 
4  Wm.  4,  r.  20,  if  the  defendants  had  refused  to  admit  the 
documents  proposed  to  be  given  in  evidence  by  the  lessors 
of  the  plaintifis,  the  costs,  which  the  defendants  would  in 
consequence  have  to  pay,  might  possibly  exceed  the  costs 
payable  to  them  under  the  consent;  so  that,  although  the 
defendants  obtained  the  verdict,  they  might  not  ultimately 
be  entitled  to  any  costs  at  all  The  observations  of  Parke,  B., 
in  Janes  v.  fFilliams  (b),  are  made  with  reference  to  an  order 
absolute  for  the  payment  of  costs,  as  in  the  case  in  JBodsan 
V.  Patterson  (c).  The  cases  of  Doe  d.  Steer  v.  Bradley  (rf), 
and  Doe  d.  JVIuitely  v.  Knight  {e\  shew  that  the  prevailing 

(fl)  11  A.  &  E.  175, 177;  S.C.  Scott,  N.  R.  76;  2  DowL  129, 

4  P.  &  D.  217.  N.  S. 

(J))  8  M.  &  W.  349,  368  ;  S.  C.  (d)  1  Dowl.  259,  N.  S. 

9  Dowl.  702.  (e)  7  Jurist,  816. 

(c)  4    M.  &   G.  333 ;  S.  C.  5 


n 
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opinion  has  been,  that  the  proper  course  in  a  case  like  the 
present,  is  to  proceed  by  rule  calling  on  the  party  to  shew 
cause  why  he  should  not  pay  the  costs  pursuant  to  the    ^J^j^^^ 
Master's  allocatur. 


1847. 
^ — v^— ' 

Doe  dem. 


Lord  Denman,  C.  J. — I  think  the  writ  is  perfectly 
regular.  Janes  ▼.  Williams  (a)  may  be  distinguished  from 
this  case  upon  the  grounds  pointed  oat  The  consent  rule 
gives  costs  to  be  taxed  by  the  Master;  and  when  they  are 
taxed  and  ascertained  by  him,  the  rule  becomes  an  absolute 
order  to  pay  them. 

Patteson,  J. — There  is  a  difference  between  this  case 
and  that  of  an  award.  In  the  latter  no  money  is  payable 
under  the  rule  of  Court  itself,  for  it  is  only  the  submission, 
and  not  the  award,  which  is  made  a  rule  of  Court,  but  the 
money  is  payable  under  the  award  Here  the  consent  rule 
directs  the  payment  of  costs,  and  the  case  appears  to  me  to 
be  within  the  very  terms  of  the  act  of  Parliament 

WiOHTMAN,  J.,  concurred. 

Erle,  J. — ^The  only  contingency  is  as  to  the  verdict, 
and  that  is  a  matter  within  the  judicial  knowledge  of  the 
Court  When  that  is  ascertained,  the  consent  rule  is  an 
order  for  the  payment  of  costs. 

Rule  discharged. 


and  Others 

V. 

Baerell 
and  Another. 


y    (a)  11  A.  &E.  176;  S.C.  4P.  &D.  217. 
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■^T" 


Seal  t^.  Hudson. 

In  an  action  A  RULE  had  been  obtained  in  last  Hilary  Term,  calling 

Jewt  •gmnat  ^pon  the  defendant  to  shew  cause  why  the  nonsuit  obtained 

£e]S!^?,°^  in  this  cause  before  the  sheriff  of  London  shcmid  not  be  set 

for  lery  and  aside,  and  a  new  trial  had  between  the  parties. 

caption  fees, 

e^dence  of  It  appealed  that  this  was  an  action  brought  by  the  pbun- 

<<%\herir»  ^^9  ^  officer  of  the  sheriff  of  the  county  of  Sarrey»  against 

^utoHmr  *^®  defendant  an  attorney,  to  recover  a  sum  of  4i  ISs^ 

attorney  and  being  the  amount  of  certain  fees  to  which  he  claimed  to  be 

plaintiiT  in  entitled  for  levy  fees  and  caption  fees  in  a  cause  of  Gumey 

ca^^b?' '  ^*  ^^V^  ^^  which  the  defendant  was  the  attorney  for  the 

admitted.  plaintiff.     From  the  Secondary's  notes,  before  whom  the 

whether  a  causc  was  tried,  it  appeared  that  the  first  witness  called  was 

canmaL^ain^'^  a  clerk  in  the  Treasury  Office  of  the  Queen's  Bench,  who 

l" yMd°<SuL  ^''^  called  to  produce  the  original  writs,  which  he  did,  but 

tion  fees  which  were  objected  to  by  the  other  side,  inasmuch  as  that 

against  the  • 

attorney  of  having  been  returned  and  filed,  the  proper  mode  of  proving 
unlms  specially  ^'^^^  ^^  ^y  putting  in  a  copy  of  the  record,  and  that  as 
hm  ?°^*^  ^y  they  were  testatum  writs  into  Surrey,. the  original  writs  into 
^.  B^cA^'^oa  London  should  have  been  produced.  The  Secondary  stated 
that  he  overruled  these  objections,  but  that  the  plaintifis  then 
offered  the  writs  in  evidence,  as  pieces  of  parchment  vdth  die 
defendant's  handwriting  on  them,  and  they  were  received 
as  such.  Another  witness  was  called,  who  was  in  the  em- 
ployment of  the  plaintiff  as  sheriff's  officer,  and  who  stated, 
that  after  arresting  a  Mr.  Fryett,  under  some  warrants  in 
an  action  of  Oumey  v.  Fryett,  he  called  with  a  bill  of  fees 
on  the  defendant,  who  said  he  would  pay  him  no  more 
than  one  guinea  for  the  caption.  In  the  course  of  the  case 
a  letter  was  put  in  from  the  defendant  to  the  plaintifl^ 
headed  «  Gumey  v.  FryeUJ"  The  effect  of  this  letter,  as 
appeared  from  the  Secondary's  notes,  was  to  request  the 
officer  to  remain  in  possession  until  further  directions,  and 
it  was  directed  to  the  "  Sheriff  of  Surrey,  and  Mr,  J.  Seal, 
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his  officer."  According  to  the  Secandary's  notes,  "  evidence 
was  tendered  that  the  sheriff's  officer  always  looks  to 
the  attorney  and  not  to  the  plaintiff  in  the  action,"  and 
that  he  disallowed  such  evidence.  A  witness  of  the  name 
of  Walbancke,  a  seijeant  at  mace,  was  then  called,  and 
he  was  asked  whether  he  had  not  compdled  attorneys  to 
pay  his  fees.  This  evidence  was  also  objected  to,  and  the 
objection  allowed.  Another  officer  of  the  sheriff  of  Surrey 
was  then  called,  who  proved  that  he  had  executed  writs  for 
the  defendant  before,  and  had  received  bis  fees  upon  them 
from  the  defendant  He  stated  that  he  believed  the  in<- 
dorsements  on  the  writs  produced  to  be  in  the  defendant's 
handwriting.  The  indorsement  on  the  testatum  fi.  fik 
was  '^  Levy  4/.  5s,  lOcf.,  with  interest  as  within  directed, 
besides  sheriff's  poundage,  officers'  fees,  &c  John  Hudson, 
90,  Queen-street,  Chcapmde.  Seal."  The  testatum  ca.  sa. 
was  indorsed  to  the  same  effect,  except  with  '^  expenses, 
ftc."  instead  of  '^  poundage."  The  learned  Secondary 
upon  this  evidence  nonsuited  the  plaintiff,  giving  him  leave 
to  move  to  set  the  nonsuit  aside.  And  the  above  rule 
having  accordingly  been  obtained, 

Huddkston  shewed  cause.  He  submitted  that  upon  the 
fiu;ts  above  stated  the  Secondary  acted  rightly  in  directing 
the  plaintiff  to  be  nonsuited  The  attorney  is  not  liable 
for  caption  fees,  unless  there  has  been  such  an  appcnntment 
by  him  as  will  amount  to  an  appointment  as  special  bailiff; 
and  that  is  not  the  case  here.  The  letter  which  is  referred 
to  in  the  sheriff's  notes  as  having  been  put  in  from  the 
defendant  to  the  plaintiff,  was  directed  **  to  the  sheriff  of 
Surrey  and  Mr.  J.  Seal,  his  officer;"  and  was  a  mere 
official  direction  to  the  sheriff.  There  was  no  other 
evidence  to  shew  that  the  defendant  had  employed  the 
plaintiff,  except  the  name  of  *'  Seal"  being  found  on  the 
back  of  two  pieces  of  parchment  (for  they  were  not  ad- 
mitted in  evidence  as  writs)  in  the  defendant  s  handwriting. 
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L^f ^ILj    *^  ^y  ^^^  accordingly  received  in  eTideoce  as  such. 
Sbai.        If  the  plaintiff  chose  to  put  his  case  on  a  lower  ground 

HuMON.  ^^^'^^^  ^^  might  have  stood  upon,  it  is  no  reason  now  for 
disturbing  the  verdict  Besides,  I  do  not  see  how  the  mere 
fiu:t  of  the  plaintiff's  name  being  placed  on  the  back  of  the 
writs,  in  the  defendant's  handwriting,  could  be  an  appoint- 
ment by  the  latter  of  the  former  as  special  bailiff;  and  it 
does  not  appear  that  the  letter  carried  it  any  further. 

But  it  was  further  uiged  by  the  plaintiff  that  the  Secondary 
should  have  received  evidence  of  the  usage  in  these  matters 
for  the  attorney  to  be  liable  to  the  sheriff's  officer,  and  not 
the  client  Upon  referring  to  the  Secondary's  notes,  I 
find  that  the  evidence  offered  was,  ^'  that  the  sheriff's  officer 
always  looks  to  the  attorney,  and  not  to  the  plaintiff  in  the 
action."  This  is  not  veiy  distinctly  ezpressed,  but  taking 
it  in  the  sense  in  which  it  is  obviously  meant,  it  would  be 
adducing  evidence  of  a  general  usage  to  vary  the  law.  I 
think  the  Secondary  was,  therefore,  right  in  excluding  this 
evidence.  Besides,  the  sheriff  is  the  party  entitled  to  the 
fees,  on  the  execution  of  process,  and  the  officer  is  but  the 
servant  of  the  sheriff.  If  the  officer  could  bring  this  action 
against  the  attorney,  where  no  special  employment  has 
taken  place,  the  sheriff  might  stand  by,  and  afterwards 
maintain  a  second  action  for  the  same  fees.  The  rule  must 
be  discharged. 

Rule  dischaiged  (a). 

/(a)  See  WaJbamk  v.  Quarterman,  3  C.  B.  94. 


BA8TSB  TSBJfy    10  TICT.  765 

1847. 


' V ' 

MuLLiNS  and  Another  v.  Ford. 

J.  HIS  was  a  rale  calling  upon  the  plaintifis  to  shew  cause  Where  the 

why  the  notice  of  trial  given  in  this  action,  on  the  10th  day  jleiSui^'con- 

of  April,  1847,  should  not  be  set  aside  for  irregularity,  with  c'"^«^  ^""^^ 

a  stay  of  proceedings  in  the  meanwhile.  may  give 

The  aflBidavit  upon  which  the  rule  was  obtained,  shewed  wder  Reg.^ 

that  this  was  an  action  of  detinet  for  certain  goods  and  XcrmTwuL 

chattels,  to  which  the  defendant,  on  the  23rd  of  March,  4,  r.  69.  either 

1847,  had  pleaded,  1st,  non-detmet;  2ndly,  a  traverse  of  delivering  the 

the  plaintifls'  possession ;  Srdly,  a  lien  by  agreement  with  ^rwafdsf 

the  plaintifis;   and,  4thly,  a  lien  by  agreement  with  the  without  wait- 

plaintiff,  Mullins.    That  on  the  30th  of  March,  the  plainti£b  similiter  to 

delivered  replications  to  the  defendant's  pleas,  joining  issue  where  a  rale 

on  the  two  first,  and  as  to  the  third  and  fourth,  traversing  obuuL'Sdito ° 

them,  with  a  conclusion  to  the  country.  That  the  defendant  wt  aside  a 

ij  1  .1  ..  Ill  ..1  notice  of  tnal, 

had  not  been  required  to  rejoin,  and  had  not  rejoined  to  with  a  stay  of 
the  replications  of  the  plam tiffs,  and  issue  had  not  yet  been  ^semUe^  t!hat  it 
joined  in  this  action,  so  fiu:  as  regards  the  two  last  mentioned  JJ  J^Ji^Jfl^ 
pleas  of  the  defendant.    That  on  the  10th  of  April,  notice  countermand 

-.,  .  ,        1         i**m-i*  /•        -the  notice  of 

of  tnal  was  given  by  the  plaintins  in  this  cause  lor  the  trial 
sittings  after  the  present  Term. 

T.  W.  Saunders  shewed  cause.  The  alleged  irregularity 
is,  that  the  plaintifis  have  given  notice  of  trial  before  the 
sinuliters  have  been  added  to  the  replications  to  the  two  last 
pleas.  But  it  is  submitted  that  they  were  entitled  to  do  so, 
under  Reg.  Gen.,  HiL  Term,  2  Wm.  4,  r.  59(a),  which 

(a)  Reg.    Gen.9     Hil.    Term,  soch  notice  shall  be  available; 

2  Wm.  4,  r.  59. — '*  In  all  cases  bot  if  issue  be  not  joined  on  such 

where  the  plaintiff  in  pleading  replication^  or  other  subsequent 

concludes   to  the  country,  the  pleading,  and  the  plaintiff  shall 

plaintiff's  attorney  may  give  no-  sign  judgment  for  want  thereof, 

tice  of  trial  at  the  time  of  de-  and  forthwith  give  notice  of  exe- 

liTering  his  replication  or  other  cnting  a  writ  of  inquiry,  such 

subsequent  pleading,  and  in  case  notice  shall  operate  from  the  time 

issue  shall  afterwards  be  joined,  that  notice  of  trial  was  given  as 
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1847.        orderSy  that  '^in  all  cases  where  the  plaintiff  in  pleading 

Mdllins      concludes  to  the  country,  the  plaintiff's  attorney  may  give 

and  Another    notice  of  trial  at  the  time  of  delivering  his  replication,  or 

Ford.        other  subsequent  pleading,  and,  in  case  issue  shall  afterwards 

be  joined,  such  notice  shall  be  available,"  &a     The  language 

of  that  rule  shews,  that  it  contemplates  the  notice  of  trial 

being  given  before  the  issue  is  joined.    K  no  issue  be  joined, 

the  plaintiffis  are  entided,  within  a  certain  time  before  the 

day  of  trial,  to  countermand  their  notice  of  trial.     In  point 

of  fact,  they  have  done  so.     [^Coleridge,  J. — The  rule  says, 

that  the  plaintiff  may  give  notice  of  trial  at  the  fime  of 

delivering  his  replication,  &c. ;  here  you  give  it  after.']     It 

is  submitted  that  that  is  a  compliance  with  the  spirit,  though 

not  the  strict  terms  of  the  rule. 

BramweUy  in  support  of  the  rule.  If  the  plaintifis  have 
countermanded  their  notice  of  trial  since  this  rule  was 
obtained,  it  is  in  defiance  of  the  terms  of  the  present 
rule,  which  direct  all  proceedings  in  the  mean  time  to  be 
stayed.  [  Coleridge^  J. — That  contemplates  a  step  forward& 
This  is  a  step  backwards.]  It  prohibits  any  step  at  alL 
The  plaintiflb  have  not  brought  themselves  within  the  tenna 
of  Reg.  Gen.,  HiL  Term,  2  Wm.  4,  r.  69,  for  they  did  not 
deliver  the  notice  of  trial  at  the  same  time  with  the 
replication.  The  rule  goes  on  to  say,  *^but  if  issue  be  not 
joined  on  such  replication,  or  other  subsequent  pleadings 
and  the  plaintiff  shall  sign  judgment  for  want  thereof,  and 
forthwith  give  notice  of  executing  a  writ  of  inquiry,  such 
notice  shall  operate  firom  the  time  that  notice  of  trial  was 

aforesaid;  and  in  all  cases  where  mnrrer;  and  in  case  the  defend- 
the  defendant  demurs  to  the  ant  pleads  a  plea  in  bar  or  re- 
plaintiff's  declaration,  replication,  joinder,  &c.,  to  which  the  plaintiff 
or  other  subsequent  pleading,  the  demurs,  the  defendant's  attomej, 
defendant's  attorney,  or  the  de-  or  the  defendant  if  he  plead  in 
fendant,  if  he  plead  in  person,  person,  shall  be  obliged  to  accept 
shall  be  obliged  to  accept  notice  notice  of  executing  a  writ  of  in- 
of  executing  a  writ  of  inquiry  on  quiry  on  the  back  of  sudi  de- 
the  back  of  the  joinder  in  de-  mnrrer." 
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f^ven  as  aforesaid  ;"*  which  shews  that  the  only  course  which        1847. 
the  plaintiff  can  adopt,  if  issue  is  not  joined,  is  to  rule  the      jJulum 
party  to  rejoin,  and  to  sign  judgment  for  want  of  rejoinder,    and  Another 
and  give  notice  of  executing  a  writ  of  inquiry.     He  has  no        ^oed. 
right  to  take  upon  himself  to  go  to  trial  with  the  record  in 
this  imperfect  state.     Many  inconveniences  might  thence 
arise.     Nor  can  the  plaintiflb  now  come  and  say  that  they 
have  countermanded  their  notice,  which  is  void.     Where  a 
countermand  is  allowed,  the  defendant  may  come  and  ask 
for  the  costs  of  the  countermand ;  but  here  he  would  be  met 
by  saying  there  was  no  valid  notice  of  trial    So,  if  they  are 
allowed  now  to  withdraw  their  notice,  and  defendant  after- 
wards comes  for  a  judgment  as  in  case  of  a  nonsuit,  they 
may  turn  round  and  say  the  similiter  was  not  added,  and, 
therefore,  they  could  not  go  to  trial,  and  that  the  notice  was 
void  (a). 

CoLEBiDOE,  J. — No  case  has  been  cited  on  either  side, 
and  the  question  therefore  must  turn  on  the  construction 
to  be  put  on  this  rule.  The  rule,  so  &r  as  it  bears  on  this 
matter,  may  be  divided  into  two  parts.  The  first  part  of 
the  rule  says,  "  in  all  cases  where  the  plaintiff  in  pleading 
concludes  to  the  country,  the  plaintiff's  attorney  may  give 
notice  of  trial  at  the  time  of  delivering  hb  replication,  or 
other  subsequent  pleading,  and  in  case  issue  shall  afterwards 
be  joined,  such  notice  shall  be  available."  I  think  no  one 
can  doubt  that  the  rule  was  framed  with  a  view  to  the 
benefit  of  the  plaintiff,  by  enabling  him  to  proceed  to  trial 
with  as  little  delay  as  possible.  It  says,  that  when  his 
pleading  concludes  to  the  country,  he  may  give  notice  of 
trial  at  the  time  of  delivering  the  pleading.  If  this  be  an 
enabling  rule,  and  he  has  not  done  so  at  the  earliest 
possible  period  that  he  might,  I  see  no  reason  why  he 
should  not  do  so  afterwards.  It  is  only  putting  such  a 
construction  on  the  rule,  as  the  object,  for  which  it  was 
framed,  warrants.    Then  is  there  any  thing  in  the  second 

(a)  See  QUmore  v.  MeUon,  2  Dowl.  632 ;  Brotra  v.  Kennedy,  ib. 
p.  639 ;  See  also  2  Saund.  319»  note  (6)  and  note  (c),  6th  ed. 

VOL.   IV.  D  D  D  D.   &   L. 
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1847. 

" V ' 

MULUVS 

and  Another 

V, 

Ford. 


part  of  the  rule  which  militates  against  this  cmutroction  ? 
It  goes  on  to  say,  **  bat  if  issue  be  not  joined  on  such 
replication  or  other  subsequent  pleading,  and  the  plaintiff 
shall  sign  judgment  for  want  thereof,  and  forthwith  give 
notice  of  executing  a  writ  of  inquiiy,  such  nodce  shall 
operate  from  the  time  that  notice  of  trial  was  given  as 
aforesaid."  So  that  the  effect  of  the  latter  part  of  the  rule 
is  merely  to  throw  the  notice  of  executing  the  writ  of 
inquiry  back  to  the  time,  not  when  the  pleading  is  delivered, 
but  when  the  notice  of  trial  is  given;  a  provision  which 
seems  to  contemplate  that  the  notice  of  trial  may  be  given 
at  a  time  distinct  from  the  delivery  of  the  issue.  I  think, 
therefore,  that,  on  the  ground  that  this  is  an  enabling  role; 
and  not  seeing  any  inconvenience  that  can  f<dlow  from  this 
construction ;  I  must  hold  the  notice,  in  the  present  case, 
to  be  regular.     The  rule,  therefore,  will  be  dischai^ged. 


Rule  dischaiged. 


In  re  Wm.  Martin. 


A  WRIT  of  habeas  corpus  had  been  obtained,  directed 
to  the  keeper  of  her  Majesty's  gaol  of  Newgate,  ooaunand- 
ing  him  to  bring  up  the  body  of  William  Martin,  a  prisoner 
detained  in  his  custody,  together  with  the  cause,  &c. 


A  warrant  of 

oommitment 

of  a  bankrupt 

to  prison,  under 

1  k  2  Wm.  4, 

c.  56,  for  not 

answering 

satisfactorily 

the  questions 

put  to  him  by  a  subdivision  Court,  need  not  set  out  the  answeis  given  before  a  single  caamm^ 

sioner  on  his  previous  examination. 

And  if  it  state  on  the  faee  of  it  that  it  is  made  by  three  commissioners  of  the  Court  of 
Bankruptcy,  «  oonstitutiuff  a  subdivision  Court,*'  it  is  sufficient;  and  it  need  not  shew  that  the 
Court  was  duly  summoned,  or  in  what  manner  it  was  constituted. 

The  return  to  a  habeas  corpus  set  out  a  warrant  of  oommitment  of  a  bankrupt  made  hf 
a  subdivision  Court  of  Bankruptcy  for  not  answering  satis&ctorily  the  questions  put  to  bin 
upon  his  examination,  and  authorizing  the  bankrupt  to  be  detained,  "  until  audi  time  as  he 
should  submit  himself  to  us,  or  to  any  of  the  commissioners  of  the  said  Court  of  Bankruptcy, 
and  full  answer  make  to  our  or  their  satisfaction,  to  the  questions  put  to  him  by  us  as  aforesaid  :* 
Beld,  that  the  return  need  not  set  out  the  fact  that  he  had  been  taken  afterwards  before  a  sii^ 
commissioner,  who  had  simply  inquired  if  he  had  any  further  statement  to  make,  upon  which  he 
made  a  statement,  not  tending  to  remove  the  dissatisfaction  produced  by  his  former  answers,  and 
was  then  taken  back  to  prison. 

Upon  return  to  a  habeas  corpus  to  bring  up  a  bankrupt  detained  under  a  warrant  of  oommit- 
men^  for  not  answering  satisfactorily  the  questions  put  to  him  by  a  subdivision  Court,  under 
1  &  2  Wm.  4,  c.  56;  affidavits  of  facts  which  do  not  appear  upon  the  fhoe  of  the  reCnm  may 
be  made  use  of  by  the  bankrupt. 

It  is  not  necessary  in  order  to  five  the  snbdivisional  Court  power  to  commit,  that  the  answers 
should  be  in  themselves  contradictory,  or  actually  contradicted  by  independent  testimony.  It 
is  sufficient  if  they  be  of  a  clearly  improbable  character. 


^^^J-  ft/.  ^4Cr.  Oy^ 
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This  writ  had  been  obtained  upon  an  affidavit  made  by  1847. 
the  prisoner,  shewing  that  in  the  beginning  of  the  month  of  j^^^ 
March^  1847,  a  fiat  in  bankruptcy  had  issued  against  him,  Hartin. 
under  which  he  had  been  declared  a  bankrupt  That  on 
the  22nd  of  ]March,  a  meeting  of  his  creditors  was  held  at 
the  Court  of  Bankruptcy,  when  he  surrendered,  and  was 
examined  before  Mr.  Commissioner  GauBum,  who  was 
sitting  for  Mr.  Commissioner  Shepherd,  to  whom  the  fiat 
had  been  allotted,  but  who  was  unable  to  attend  through 
illness.  That  Mr.  Commissioner  GouUmm,  conceiving  his  . 
answers  to  be  unsatis&ctory,  committed  him  to  the  custody 
of  a  messenger  to  be  brought  up  before  a  subdivision  Court 
That  on  the  25th  of  March,  he  was  accordingly  brought  up 
before  a  subdivision  Court  held  at  the  Court  of  Bankruptcy, 
consisting  of  Mr.  Commissioner  GouBntm,  (who  again  sat 
for  Mr.  Commissioner  Shepherd,  who  was  unable  to  attend 
firom  the  same  cause),  Mr.  Commissioner  Holroyd  and  Mr. 
Commissioner  Fonblanque.  Upon  his  examination,  he 
stated  that  he  had  sold  his  business  for  140?.,  which  had 
been  paid  to  him  in  gold,  and  that  he  had  lost  it  in 
travelling  in  a  third  class  carriage  going  firom  London  to 
Edmonton.  That  the  subdivision  Court  held  his  answers  to 
be  unsatisfactory,  and  committed  him  to  his  present  custody 
in  Newgate  under  the  warrant,  a  copy  of  which  is  given 
below.  That  on  the  following  day,  being  then  in  custody, 
be  was  taken  before  Mr.  Commissioner  Shepherd,  at  the  said 
Court  of  Bankruptcy,  when  he  was  required  to  sign,  and  did 
sign,  a  declaration,  such  as  is  usually  signed  by  bankrupts 
in  lieu  of  an  oath,  prior  to  their  examination,  and  was  then 
asked,  by  the  commissioner,  if  he  had  any  additional  state- 
ment to  make  concerning  the  loss  of  the  money.  That  he 
then  made  an  additional  statement  to  the  following  effect ; 
that  he  remembered  to  have  informed  his  brother,  within 
ten  days  after  the  loss  of  the  money,  of  the  &ct;  but  had 
forgotten  to  state  so  before  the  subdivision  Court.  That 
the  commissioner  said  that  that  statement  did  not  alter  the 
case.     That  the  commissioner  was  then  applied  to  to  dis- 

D  D  D  2 
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1847.        charge,  or  to  recommit  him ;  but  refused  to  interfere  either 
^^■^^'^^    way,  and  that  he  was  then  taken  back  to  Newgate  in  his 
Martik.      former  custody. 

The  return  to  the  writ  of  habeas  corpus  set  out  the 
following  warrant  of  commitment :  — 

"  In  the  Court  of  Bankruptcy. 

« In  the  matter  of  William  Martin,  a  bankrupt,  at  the 
Court  of  Bankruptcy,  Basinghall-street,  in  the  City  of 
London,  the  25th  day  of  March,  1847. 

**  Whereas  a  fiat  in  bankruptcy,  bearing  date  the  nine- 
teenth day  of  February,  one  thousand  eight  hundred  and 
forty-seven,  and  directed  to  her  Majesty's  Court  of  Bank- 
ruptcy, was  duly  issued  against  William  Martin,  of  Na  10, 
Skinner-street,  Somers  Town,  in  the  parish  of  St  Pancras, 
in  the  county  of  Middlesex,  grocer  and  tea  dealer,  which 
said  fiat  was  duly  filed  and  entered  of  record  in  the  said 
Court,  and  the  said  William  Martin  hath  been  duly 
adjudged  a  bankrupt  thereunder.  And  whereas  the  said 
William  Martin  did,  on  the  twenty-second  day  of  March, 
one  thousand  eight  hundred  and  forty-seven,  surrender 
himself  to  Edward  GouBmrriy  seijeant-at-law,  one  of  the 
commissioners  of  the  said  Court,  authorised  to  proceed  in 
the  said  fiat,  and  did  make  and  sign  the  declaration  pur- 
suant to  the  statute  in  that  behalf.  And  whereas  the  said 
Edward  GauUmniy  in  the  execution  of  the  power  and 
authority  given  to  him  by  the  several  statutes  made  now  in 
force  concerning  bankrupts,  did  proceed  to  examine  the  said 
William  Martin  concerning  matters  touching  his  estate  and 
efiects,  and  propounded  certain  questions  to  the  said  Wil- 
liam Martin.  And  whereas  the  answers  given  by  the  said 
William  Martin  to  the  said  questions  having  been  unsatis- 
factory to  the  said  Edward  Gculbum,  he,  the  said  Edward 
GcuJbumy  by  his  warrant,  under  his  hand  and  seal,  bearii^ 
date  the  twenty-second  day  of  March,  one  thousand  eight 
hundred  and  forty-seven,  did  duly  commit  the  said  William 
Martin  to  the  care  and  custody  of  James  Cooper,  one  of  the 
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messengers  of  the  Court  of  Bankruptcy,  to  be  brought  up  1847. 
this  day  before  a  subdivision  Court  And  whereas  the  said  ^"i^^^ 
William  Martin  having  been  this  day  so  duly  brought  up  by  BIaetin. 
the  said  James  Cooper  before  us,  John  Samuel  Martin  Fon- 
blanque  and  Edward  Holroyd^  Esqs.,  and  Edward  GouJbum^ 
seijeant-at-law,  commissioners  of  the  Court  of  Bankruptcy, 
whose  names  and  seals  are  hereunto  affixed,  constituting  a 
subdivision  Court,  we  have  proceeded  to  examine  the  said 
William  Martin,  touching  matters  concerning  his  estate  and 
effects,  and  he,  the  said  William  Martin,  having  duly  made 
and  signed  the  declaration,  pursuant  to  the  statute  in  that 
behalf  made  and  provided,  we,  in  the  execution  of  the 
powers  and  authorities  given  and  granted  by  the  several 
acts  made,  and  now  in  force  concerning  bankrupts,  did 
cause  several  questions  to  be  propounded  to  him,  the  said 
William  Martin,  which  questions  are  hereinafter  stated  in 
the  examination  of  the  bankrupt  hereinafter  set  forth,  to 
which  questions  so  put  to  him,  the  said  William  Martin 
gave  the  several  following  answers  thereto  set  forth  respec- 
tively hereinafter  in  the  said  examination  of  the  said  bank- 
rupt, which  said  examination  is  as  follows,  that  is  to  say," 
(here  the  questions  and  answers  were  set  out,  the  sub- 
stance of  which  has  already  been  stated).  ^*  Which  answers 
of  the  said  William  Martin  not  being  satisfactory  to  us, 
the  said  commissioners;  these  are  therefore  to  will,  re- 
quire, and  authorize  you  immediately,  upon  receipt  hereof, 
to  take  into  custody  the  body  of  the  said  William  Martin, 
and  him  safely  to  convey  to  her  Majesty's  prison  of 
Newgate,  and  him  there  to  deliver  to  the  keeper  of  the  said 
prison,  who  is  hereby  required  and  authorized  by  virtue  of 
the  statutes  aforesaid,  to  receive  the  said  William  Martin 
into  his  custody,  and  him  safely  to  keep  and  detain,  without 
bail  or  mainprize,  until  such  time  as  he  shall  submit  himself 
to  us,  or  to  any  of  the  commissioners  of  the  said  Court  of 
Bankruptcy,  and  full  answer  make  to  our  or  their  satisfac- 
tion, to  the  question  so  put  to  him  by  us  as  aforesaid ;  and 
for  so  doing  this  shall  be  your  suflScient  warrant.    Given 
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1847.        under  our  hands  and  seals,  at  the  Court  of  Bankruptcy,  in 

^^'^^     BasinghallHStreety  in  the  city  of  London,  this  twenty-fifth 

Maetin.      day  of  March,  one  thousand  eight  hundred  and  forty-fleyen. 

John  S.  M.  Fonblanque  (l.  &) 
Edward  Holboyd  (l.  a.) 

EdWABD   GrOULBUHN   (l.  8.) 

**  To  James  Cooper,  our  messenger,  or  his  assistant^  and 
the  keeper  of  her  Migesty's  prison  of  Newgate,  or  his 
deputy  there. 

T.  G.  WiNSLOW,  B.^." 

Upon  the  above  return  being  read. 

Sturgeon  moved  that  the  prisoner  might  be  discfaaiged 
out  of  custody.     This  is  a  warrant  of  a  subdivision  Court 
of  Bankruptcy,  and  the  question  is,  whether  sufficient  is 
shewn  on  the  face  of  the  warrant  to  give  the  subdivision 
Court  jurisdiction.     The  stat  1  &  2  Wm.  4,  c.  56,  s.  6, 
enacts,  that  the  ^'six  commissioners  may  be  formed  into 
two  subdivision  Courts,  consisting  of  three  commissioners  fix* 
each  Court,  for  hearing  and  determining  the  matters  and 
things  and  making  the  examinations  hereinafter  referred 
thereto;  and  all  references  or  adjournments  by  a  single 
commissioner  to  a  subdivision  Court,  by  virtue  of  this  act, 
shall  be  to  the  subdivision  Court  to  which  he  belongs, 
unless  the  said  commissioner,  in  case  of  the  sickness  of 
some  one  or  more  of  the  commissioners  of  such  subdivimon 
(yourt,  or  other  sufficient  cause,  shall  think  fit  otherwise  to 
direct."    By  sect  7,  a  single  commissioner  is  to  have  all 
the  same  powers  as  were  then  exercised  and  enjoyed  by 
any  commissioner  of  bankrupts  under  former  statutes,  pro- 
vided ^^that  no  single  commissioner  shall  have  power  to 
commit  any  bankrupt  or  other  person  examined  before 
him  otherwise  than  to  the  care  and  custody  of  a  messenger 
or  other  officer  of  the  said  Court,  to  be  by  him  detained  in 
his  custody,  and  brought  up  before  a  subdivision  Court  or 
the  Court  of  Review  within  three  days  after  such  commit- 
ment."   By  the  5  &  6  Wm.  4,  c.  29,  s.  25,  it  is  recited  that 
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doubts  had  arisen  whether  by  the  terms  of  the  above  men-  1847. 
tioned  act,  the  Courts  of  review  and  subdivision  Courts 
**  have  upon  an  examination  before  them  the  same  powers 
of  commitment  for  the  purpose  of  enforcing  discovery  as 
were  vested  in  commissioners  of  bankrupt  under  the  acts 
of  Parliament  reb&ting  to  bankrupts  in  force  at  the  time  of 
the  passing  the  said  firet-recited  act ;"  and  it  enacts  that 
they  ''  shall  and  may  have  and  exercise  all  such  powers  of 
commitment  as  were  vested  in  commissioners  of  bankrupt 
acting  as  such  at  the  time  of  the  passing  of  the  said  first 
recited  act,**  &c.  The  jurisdiction  therefore  that  the  sub- 
division Court  had,  in  the  present  case,  was  not  a  primary 
jurisdiction,  but  resulted  from  the  commissioner  before 
whom  the  bankrupt  was  in  the  first  instance  brought,  not 
deeming  his  answers  satisfactory,  and  having  adjourned  the 
case  for  their  hearing.  The  answers,  therefore,  that  the 
bankrupt  gave  on  his  first  examination  should  be  set  out, 
in  order  that  the  Court  might  judge  whether  the  subsequent 
answers  were  satisfactory  or  not. 

By  the  5  &  6  Wm.  4,  c.  29,  s.  23,  the  1  &  2  Wm.  4, 
c  56,  s.  6,  is  recited,  and  it  is  enacted,  <'  that  in  case  of  the 
non-attendance  of  any  one  or  more  of  the  commissioners  of 
either  of  the  said  subdivision  Courts,  to  be  duly  summoned 
for  that  purpose,  the  reference  shall  not  be  of  necessity  to 
the  other  subdivision  Court,  but  it  shall  and  may  be  lawful 
for  the  remaining  commissioner  or  commissioners  of  such 
subdivision  Court  to  call  in  and  require  the  attendance  of 
either  or  any  of  the  commissioners  of  the  other  of  the  said 
subdivision  Courts,  and  that  such  commissioners  may  form 
a  subdivision  Court  for  the  purposes  of  the  said  recited  act 
as  fully  and  efTectually  as  either  of  the  two  subdivision 
Courts  so  now  authorized  to  be  formed  as  aforesaid."  The 
warrant  ought,  therefore,  to  shew  that  the  subdivision  Court 
was  duly  sununoned,  and  state  whether  it  was  the  subdivi- 
sion Court  to  which  the  commissioners  belonged  that 
granted  this  warrant,  or  whether  it  was  one  made  up  of 
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1847.       one  or  more  of  the  commbsionere  of  the  other  subdi^isicn 


Court 


^ — 

In  re 

Martin.  The  return  is  also  bad,  because  it  does  not  notice  the 

subsequent  ezaminadon,  which,  it  appears  upon  the  affidavit, 
took  place  before  Mr.  Commissioner  Shepherd. 

[Montagu  Chambers,  on  behalf  of  the  assignees,  objected 
that  thar  fact  did  not  appear  upon  the  face  of  the  return ; 
and  that  according  to  Crawlet^s  case  (a),  it  was  not  com- 
petent, in  deciding  the  validity  of  the  commitment,  for  the 
Court  to  travel  out  of  the  return.] 

Sturgeon.  In  Coombei  case  (b)  affidavits  were  used^  and 
that  was  upon  a  question  as  to  the  validity  of  the  return  of 
a  writ  of  habeas  corpus. 

Erle,  J. — I  see  that  affidavits  were  allowed  to  be 
used  also  in  the  case  of  Ex  parte  Lampon  (c).  There 
the  Lord  Chancellor  says,  ^^  Affidavits  may  certainly  be 
read  to  shew  facts  not  apparent  on  the  face  of  the 
warrant,  otherwise  there  would  be  nothing  to  prevent 
commissioners  from  making  up  a  warrant,  stating  the 
hcts  incorrectly,  or  altogether  omitting  them  ;  and  as 
London  commissioners  are  judges  of  record,  (I  &  2 
Wm.  4,  c.  56,  s.  1)  they  would  not  be  liable  to  an  action 
for  so  doing.**  I  think  you  are  entitled  to  use  the 
affidavits. 

Sturgeon.  In  Cocmbei  caMe{V)  it  was  decided  that  where 
there  has  been  a  subsequent  examination  there  shonid  be  a 
warrant  of  recommitment  or  detainer,  stating  the  cause  of 
the  detainer.  The  Lord  Chancellor,  in  giving  judgment, 
there  says,  ^'The  imprisonment  proceeds  upon  an  answer 


(o)  2  Swanst.  75.  (c)  l  Moot  &  Ayr.  246, 249. 

(6)  2  Rose,  396. 
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deemed  unsatisfactoTy;  to  induce  satis&ction  is  the  object  1847. 
of  it :  and  if,  in  the  result  of  a  subsequent  examination,  the 
imprisonment  be  continued,  it  is  not  the  first  examination 
alone,  but  all  that  has  occurred  on  the  subject  of  the  com- 
mitment, taken  together,  that  authorizes  the  continuance, 
and  constitutes  that  which  the  Court  is  called  upon  to 
investigate — the  cause  of  detainer."  The  case  of  Ex  parte 
Brown  (a)  is  to  the  same  effect. 

He  then  argued,  that  as  the  answers  were  not  incon- 
custent  or  contradictory  in  themselves,  and  it  did  not  appear 
that  any  evidence  was  given  to  shew  that  they  were  ialse, 
this  Court  could  not  see  that  the  commissioners  were 
justified  in  holding  them  to  be  unsatisfiKstory. 

Montagu  Chambers  and  Duncan  contra,  on  behalf  of  the 
assignees  of  the  bankrupt,  were  stopped  by  the  Court 

Eblb,  J. — It  appears  to  me  that  the  objections  taken  to 
the  formation  of  the  subdivision  Court  are  unfounded. 
The  subdivision  Court  is  a  Court  of  record,  and  a  warrant 
stating  on  its  face  that  it  is  made  by  three  commissioners  of 
the  Court  of  Bankruptcy,  **  constituting  a  subdivision 
Court,"  is  sufficient,  without  shewing  how  it  is  constituted. 
In  point  of  fiict  it  appears  that  the  examination  was  had 
before  the  subdivision  Court,  of  which  Mr.  Serjeant  Shep- 
herd was  a  member,  and  that  on  account  of  his  illness  Mr. 
Serjeant  GmJbum  sat  in  his  stead.  Under  the  1  &  2 
Wm.  4,  a  56,  s.  23,  this  therefore  became  as  valid  a  subdi- 
vision Court  for  all  purposes  as  if  it  had  been  composed  of 
its  original  members,  and  it  was  not  necessary  that  it  should 
state  the  circumstances  giving  authority,  or  shew  how  the 
Court  was  constituted,  or  that  the  commissioners  were  duly 
summoned. 

It  is  further  objected,  that  the  first  examination  which 
took  place  before  the  single  commissioner  should  be  set  out 

(a)  2  Rose,  400. 
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t847.  upon  the  fiioe  of  the  waimntf  but  I  am  of  opinioo  that  that 
^^  is  not  necessary.  We  are  dealing  here  with  a  judgment  of 
MAaTDT.  |}|g  subdivision  Court ;  and  it  seems  to  me  that  the  commis- 
sioners were  bound  to  adjudge  upon  what  appeared  before 
them,  and  not  upon  what  had  previously  taken  place  before 
the  other  commissioner ;  and  that  if  they  had  proceeded 
upon  the  bankrupt's  answers  on  a  former  occasim^  they 
would  not  have  done  their  duty. 

It  is  also  objected  that  there  should  appear  upon  the 
return  what  has  since  taken  place  before  Mr.  Commissioner 
Shepherdf  and  that  that  commisnoner  should  have  re- 
manded the  bankrupt  to  the  subdivision  Court  for  recom- 
mittaL  I  do  not  think  that  this  was  necessary.  The  com- 
mitment was  a  continuing  conunitment  of  the  bankrupt, 
**  until  such  time  as  he  should  submit  himself  to  us,  or  to 
any  of  the  commissioners  of  the  said  Court  of  Bankruptcy, 
and  fijll  answer  make  to  our  or  their  satisfaction  to  the 
questions  put  to  him  by  us  as  aforesaid.''  What  look  place 
.  before  Mr.  Commissioner  Shepherd  can  scarcely  be  called 
an  examination.  No  question  was  put  to  the  bankrupt :  he 
was  merely  told  that  if  he  had  any  thing  to  add  to  his 
former  answers,  he  might  do  so;  upon  which  he  made  a 
statement  which  certainly  did  not  tend  to  remove  the 
dissatisfaction  which  had  previously  existed.  The  cause  of 
the  detainer  is  the  warrant,  and  the  imprisonment  it  autho- 
rizes is  determinable  upon  a  contingency,  which  has  not 
occurred.  The  bankrupt  did  not  make  a  satisfiustory  answer : 
the  warrant,  therefore,  remained  in  force,  and  the  custody 
still  continued  under  the  warrant,  nothing  having  been  done 
to  invalidate  it« 

As  to  the  objection  that  the  bankrupt's  answers  are  not 
contradicted  either  by  his  own  or  other  testimony,  the  case 
of  Ex  parte  Lard  (a),  in  the  Court  of  Exchequer,  diews 
that  although  the  stoiy  told  by  the  bankrupt  may  be  uncon- 
tradicted by  other  evidence,  yet  it  may  be  of  so  improbable 

/(a)  Since  reported,  16  M.  &  W.  462. 
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a  character  as  to  justify  the  commisBioners  in  holding  the        1847- 
answers  to  be  unsatisfactory.    I  think  this  is  the  case  in  the     ^""iJ^JT""^ 
present  instance.  Martin. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
objections,  both  on  the  form  and  as  to  the  merits  of  this 
return,  fail;  and  that  the  bankrupt  must,  consequently,  be 
remanded  to  his  former  custody. 

Bankrupt  remanded. 


Rbgina  v.  Greoort. 
A  RULE  had  been  obtained  in  Trinity  Term,  1846,  ThedefiBodant^ 

ID  JUUUKTJt 

calling  upon  the  defendant  to  shew  cause  why  the  prose-  1843,  jtaded 
cutor  should  not  be  at  liberty  to  issue  a  writ  of  venire  facias  ^j^di^ient 
juratores  in  this  prosecution,  as  of  the  11  th  day  of  January,  ^'  *  "^ 

1843,  returnable  on  some  day  in  Easter  Term,  1843,  and  removed  at 
the  entry  roll,  and  the  record  of  nisi  prius  in  this  prosecn-  into  this  Court 
tion,  be  thereupon  amended  accordingly ;  or  why  the  return  Jj  j^^Smas 
day  of  the  writ  of  venire  facias  juratores,  now  entered  in  the  7^^^?^ 
said  rule,  and  record  of  nisi  prius,  as  being  the  16th  day  of  hb  plea,  and 
April,  should  not  be  amended  by  substituting  some  other  the^wnwas 
day  in  Easter  Term,  1843 ;  and  why  the  said  entry  roll  ^^^^^ 

against  him 
as  of  that 
Term,  but  sentence  was  deferred.  His  clerk  in  Court,  according  to  the  usual  practice,  made 
up  theplea  roll,  up  to  and  inclusiTC  of  the  retraxit  of  the  plea ;  and  in  entering  the  continuances 
from  T^rm  to  Term,  he  omitted  to  state,  after  the  several  days  of  the  mouth  in  the  jury  process, 
the  Term  and  year  of  the  reign  in  which  the  same  respectiycly  were ;  and  he  entered  a  yenire 
facias  juratores  as  issuing  in  Hilary  Term,  1843,  returnable  on  the  16th  of  April,  which  was  a 
Sunday.  The  prosecutor  entered  up  the  judgment,  and  all  the  subsequent  proceedings  down  to 
the  delivery  of  sentence  in  Trinity  Term,  1845,  by  which  the  defendant  was  sentenced  to  six 
months  imprisonment ;  and  in  so  doing,  omitted  the  Term  and  year  of  the  reign  after  the 
several  days  of  the  continuances,  and  Sso  omitted  any  continuances  at  all  from  Easter  Term 

1844,  to  Trinity  Term,  1845.  In  August,  1845,  the  bail  in  error  act  was  passed:  upon  which 
the  defendant  sued  out  a  writ  of  error,  and  gave  recoffuizances  under  that  act;  assigning  for 
error  that  the  16th  of  April  was  a  Sunday ;  that  the  Terms  and  years  in  the  jury  process,  and 
continuances,  wero  omitted  after  the  months ;  and  that  the  continuances  from  EUister  Term,  1844, 
to  Trinity  Term,  1845,  were  also  omitted.  He  was  then  discharged  from  prison,  after  baring 
undergone  two  months  of  his  sentence. 

The  Court  made  absolute  a  rule,  obtained  by  the  prosecutor  in  Trinity  Term,  1846, 
pending  the  writ  of  error,  to  issue  a  venire  facias  juratores  as  of  Hilary  Term,  1843,  returnable 
m  Easter  Term,  1843,  not  on  a  Sunday;  to  correct  the  roll  accordingly;  and  to  insert  the 
Terms  and  years  after  the  months,  and  the  omitted  continuances,  on  the  roll. 

Semble,  that  the  earlier  statutes  of  amendments  apply  to  criminal  as  well  as  civil  cases. 


f^ 
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1847.  and  record  of  nisi  prius  should  not  be  further  amended  by 
stating  after  the  several  days  of  the  month  in  the  jury 
process,  and  continuances  therein  respectively  mentioned, 
the  Term  and  year  of  the  reign  in  which  the  said  days 
respectively  were ;  and  why  the  said  entry  roll  should  not 
be  further  amended  by  inserting  therein  continuances  from 
Easter,  1844,  to  Trinity  Term,  184fi. 

It  appeared  from  the  affidavit,  in  support  of  the  rule,  which 
was  made  by  the  clerk  of  the  prosecutor^s  attorney,  that  in 
December,  1842,  the  indictment  in  the  above  prosecution, 
which  was  for  a  libel  (a),  was  removed  by  certiorari  from  the 
Central  Criminal  Court  into  this  Court,  by  the  defendant 
That  on  the  1 1th  of  January,  1843,  the  defendant  pleaded  not 
guilty  to  the  indictment  That  the  cause  was  set  down  for 
trial,  and  called  on  to  be  tried  at  the  sittings  after  Trinity 
Term,  1843,  when  the  defendant  undertook  to  withdraw 
his  plea  of  not  guilty.  That  in  the  following  Michaelmas 
Term,  a  retraxit  of  the  said  plea  was  accordingly  entered,  and 
thereupon  judgment  for  the  Crown  on  the  said  retraxit  of 
the  said  plea  was  signed  against  him  as  of  the  said  Michael- 
mas Term.  That  the  nisi  prius  record,  with  the  venire  and 
distringas  was  made  up,  and  sent  down  for  trial  by  the 
defendant  or  his  clerk  in  Court;  and  that  the  defendant  or 
his  clerk  in  Court  made  up  and  entered  of  record  on  the 
plea  or  judgment  roll  all  the  proceedings  in  the  cause  down 
to  and  including  the  retraxit  of  the  plea;  and  that  the 
prosecutor  or  his  clerk  in  Court  entered  on  the  said  roll 
only  the  said  judgment  and  the  proceedings  subsequent 
thereta  That  the  defendant  or  his  clerk  in  Court  in  so 
making  up  the  record,  as  well  as  entering  the  said  proceed- 
ings on  the  roll  as  aforesaid,  continued  the  said  proceedings 
from  the  said  11th  day  of  January,  1843,  to  the  16th  of 
April,  1843,  by  awarding  a  venire  facias  juratores,  return- 
able on  the  last-mentioned  day,  which  was  a  Sunday.  That 
the  defendant  has  lately  obtained  a  writ  of  error  in  this 

.(a)  See  the  case  reported,  7  Q.  B,  274. 


EASTER  TERlf,    10   VICT.  779 

cause^  and  has  assigned  as  error  the  said  continuance  from        1847. 
the  11th  of  January  to  the  I6th  of  April,  1843.  ^"bemnT' 

It  appeared  from  the  record  (a),  upon  reading  which  the  ^^ 

present  rule  had  been  drawn  up,  that  after  the  entry  of  the 
plea  of  the  defendant  of  not  guilty  in  Hilary  Term,  6  Vict., 
1843,  and  the  joinder  of  issue,  it  stated  the  award  of  a  ycnire 
fiEM^ias  juratores  for  **  the  sixteenth  of  April,"  without  stating 
year  or  Term.  It  then  continued  "  at  which  day,  to  wit,  on 
the  16th  day  of  April  aforesaid,  before,"  &c.,  ^'come,''&c.,  and 
the  sheriff  having  made  no  return,  award  of  another  venire 
"  on  the  22nd  of  May."  **  On  the  22nd  of  May  aforesaid," 
distringas  facias  juratores,  for  **  the  30th  of  October."  *'  On 
the  30th  of  October  aforesaid,"  retraxit  by  defendant  of  plea, 
and  judgment  of  capiatur.  <'  And  because  the  Court  of 
our  said  Lady  the  Queen  now  here  is  not  as  yet  advised 
about  giving  their  judgment," &c.,  "day  is  therefore  given," 
&C.,  "  until  the  11th  day  of  January,  before  our  Lady,"  &c. 
"At  which  time,  to  wit,  on  the  11th  of  January  aforesaid 
before,"  &c.,  "come,"  &c.,  "and  because  the  said  Court," 
&C.,  "  is  not  as  yet  advised,"  &c.,  "  day  is  therefore  ftirther 
given,"  &c.,  "  until  the  15th  day  of  April  before,"  &c.  "  At 
which  time,  to  wit,  on  the  15th  day  of  April  aforesaid 
before,"  &c.,  "come,"  &c.,  "and  because  the  said  Court," 
&c.,  "is  not  as  yet  advised,"  &c.,  "day  is  therefore  ftirther 
given,"  &C.,  "until  on  the  9th  day  of  June  before,"  &c. 
"  At  which  day,  to  wit,  on  the  9th  of  June  aforesaid  before," 
&C.,  "comes  the  said  Charles  Francis  Robinson,  who  for  our 
sud  Lady  the  Queen  in  this  behalf  prosecuteth,  and  the 
said  Barnard  Gregory  being  present  here  in  Court,  it  is 
conmdered  and  adjudged  and  ordered  by  the  said  Court 
here,"  &a;  sentence  of  imprisonment  for  six  months  in  the 
Queen's  Prison.  In  none  of  the  foregoing  instances  was  the 
year  or  Term  stated 

In  answer  to  this  application  an  affidavit  was  made  by 
the  defendant's  attorney,  stating  that  the  writ  of  error  had 
been  obtained  in  August,   1845.      That  the  defendant 

(a)  See  the  record  set  out  in  a  note  to  Reg.  v.  Qregory,  7  Q.  B.  278, 
note  (&). 
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1847.        received  sentence  in  Trinity  Tenn,  1845^  of  six  months' 
^^JJJ^    imprisonment  That  in  August,  1846,  an  act  of  Parliament 
9'  was  made  and  passed,  authorizing  bail  in  error  in  cases  of 

misdemeanor.  That  defendant  thereupon  sued  out  his  writ 
of  error,  and  put  in  bail  by  recognisance  by  himself  snd 
two  sureties  to  prosecute  such  writ^  and  that  he  was  there- 
upon discharged  firom  the  Queen's  Prison.  That  in  the 
event  of  the  judgment  being  affirmed,  the  defendant  will 
have  to  sufier  four  months  of  the  said  original  judgment, 
two  months  having  been  suffered  before  his  said  discharge. 
That,  pursuant  to  such  recognizance,  the  defendant  asagoed 
very  many  errors,  and  the  prosecutor  delivered  his  joinder 
of  errors,  and  set  down  such  writ  for  argument.  That  the 
error  books  were  duly  delivered  to  the  several  learned 
Judges  of  the  Exchequer  Chamber,  and  brie&  to  counsel 
were  also  delivered  prior  to  the  day  fixed  for  aiguments  in 
error  in  Easter  Term,  1846.  That  the  said  writ  of  error  was 
in  the  paper  for  aigument,  in  the  Exchequer  Chamber,  in 
Easter  Term,  1846.  That  prior  to  the  6  &  7  Vict  c.  20, 
which  received  the  royal  assent  on  the  31st  of  May,  1843, 
and  up  to  the  31st  of  December  then  next,  preparing  all 
the  writs,  records,  rolls,  judgments,  and  other  matters 
relating  to  the  Crown  side  of  this  honourable  Court  was 
performed  and  done  by  the  then  clerks  in  Court  of  this 
honourable  Court,  and  not  by  the  attomies  or  solicitors  of 
either  the  prosecutor  or  defendant;  and  that  if  in  the  nisi 
prius  record,  or  the  venire  and  distringas,  in  this  proseco- 
tion,  or  in  either  of  them,  any  errors  have  been  made,  they 
were  so  made  without  the  knowledge,  privity,  procurement, 
concurrence,  or  consent  of  the  said  defendant  or  his  soli- 
citor, the  same  proceedings  having  wholly  been  prepared 
and  transcribed  by  the  clerk  in  Court,  whose  duty  it  was  to 
prepare  and  attend  to  the  same,  or  by  his,  the  said  clerk  in 
Court's,  clerk,  and  not  by  the  said  defendant  or  his  solicitor. 
That  the  non-inserdon  in  the  judgment  roll  of  continuances 
from  Easter  Term,  1844,  to  Trinity  Term,  1845,  was,  as 
defendant  believes,  an  omission  on  the  part  of  the  pro- 
secutor, his  clerk  in  Court,  or  attorney ;  and  not  of  the 
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at  defendant,  his  clerk  in  Court,  or  attorney.     That  the  said       1847. 

a  want  of  continuances  from  Easter  Term,  1844,  to  Trinity    ^^^^^^ 

II  Term,  1845,  and  the  said  continuances,  from  the  11th  of         «"• 

:r  January,  1843,  to  16th  of  April,  1843,  were  aU  prior  to  the 

K  passing  of  the  said  judgment  of  imprisonment,  and  to  the 

112  defendant's  suffering  the  two  months'  imprisonment;  and  if 

g.  now  permitted  to  be  in  any  manner  altered  on  the  roll,  will 

ji  be  depriving  the  defendant  of  the  assignments  of  error 

^  which  he  has  assigned  therein. 

g  Peacock  shewed  cause  (a).     It  is  submitted  that  the 

,.  Court  has  no  power  to  make  the  amendments  here  sought, 

Tj  and  that  the  first  part  of  the  rule  which  asks  for  leave  to 

issue  a  new  venire  facias  juratores,  returnable  on  some  day 
in  Easter  Term,  1843,  to  remedy  the  defect  in  the  existing 
writ,  which  is  rettunable  on  a  Sunday,  is  one  which  the 
Court  will  not  grant,  and  is  wholly  without  authority.  In 
1  7%2tf «  Prdcticey  p.  696,  9th  edition,  it  is  laid  down : — 
'*  Amendments  are  either  at  common  law,  or  by  statute. 
At  common  law  there  was  very  little  room  for  amendments: 
for,  according  to  Britton,  the  Judges  were  to  record  the 
parobf  or  pleadings,  deduced  before  them  in  judgment ;  but 
they  were  not  to  erase  their  records,  nor  amend  them,  nor  re- 
cord against  their  enrolment,  &c.  All  mistakes,  however,  were 
amendable  at  common  law  during  the  same  Term ;  and  after- 
wards, an  amendment  was  in  some  instances  permitted,  as  in 
the  recital  of  a  writ,  or  entry  of  an  essoin  or  continuances, 
&C.  So,  at  common  law,  when  the  pleadings  were  ore 
tenus  at  the  bar  of  the  Court,  if  any  error  was  perceived  in 
them,  it  was  presently  amended  Afterwards,  when  the 
pleadings  came  to  be  in  paper,  it  was  thought  but  reason- 
i'  able  that  the  parties  should  have  the  like  indulgence.    And 

^  hence  it  is  now  settled,  that  whilst  the  pleadings  are  on 

^  paper,  and  before  they  are  entered  of  record,  the  Court. or 

^  a  Judge  will  amend  the  declaration,  plea,  replication,  &c., 

^  in  form  or  in  substance,  on  proper  and  equitable  terms." 

'  (a)  In  Hilary  Term,  184/. 
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Here,  however,  the  proceedings  are  of  record ;  and  in  the 
same  Work,  voL  1,  p.  7 1 2, 9th  ed.,  the  rule,  in  such  cases,  is  thus 
laid  down:  '^  When  the  proceedings  are  entered  on  record,  the 
Courts,  it  is  said,  will  amend  no  further  than  is  allowable  by 
the  statutes  of  amendments ;"  and  for  this  various  authorities 
are  cited.  The  first  statute  of  amendments  is  the  14  Edw.  3, 
Stat  1,  c.  6,  whereby  it  is  enacted,  that  *^  no  process  shall 
be  annulled  or  discontinued,  by  misprision  of  the  derk,  in 
writing  one  syllable  or  letter  too  much  or  too  little ;  but  as 
soon  as  the  mistake  is  perceived,  by  challenge  of  the  party, 
or  in  other  manner,  it  shall  be  amended  in  due  form,  with- 
out giving  advantage  to  the  party  that  challengeth  the 
same,  because  of  such  misprision.**  It  can  scarcely  be  con- 
tended that  under  this  statute  the  amendments  sought  for 
could  be  made,  although  ''the  Judges  construed  this  statute 
so  favourably  for  suitors  that  they  extended  it  to  a  tocri^ 
1  Tiddts  Ptacticey  p.  712,  9th  edition.  The  stat.  9  Hen.  6, 
Stat  1,  c  4,  declared,  that  they  shall  have  the  same  power, 
as  well  after  as  before  judgment,  so  long  as  the  record  and 
process  are  before  them ;  which  shews  that  they  had  not 
power  to  amend  after  judgment  before  that  act  The 
4  Hen.  6,  c.  3,  confirmed  and  made  perpetual  the  former 
act,  with  a  proviso,  that  it  should  not  extend  to  process  of 
outlawry,  &c.  The  8  Hen.  6,  c.  12,  empowers  the  justices 
to  examine  and  amend  what  they  shall  think,  in  their  dis- 
cretion, to  be  the  misprision  of  their  clerks,  in  any  record, 
process,  word,  plea,  warrant  of  attorney,  writ,  panel,  or 
return*  And  by  the  8  Hen.  6,  c.  15,  they  may  amend  the 
misprisions  of  their  clerks  and  other  oflScers,  as  sheriffl, 
coroners,  &c.,  in  any  record,  process,  or  return  before  them, 
by  error  or  otherwise,  in  writing  a  letter  or  syllable  too 
much  or  too  little.  From  which  it  may  he  inferred,  that 
independent  of  that  statute  the  Court  has  no  power  to  alter 
a  return,  even  where  the  mistake  is  only  writing  a  letter  or 
syllable  too  much  or  too  little.  **  These  are,"  it  is  said  in 
1  TidcFs  Practice,  p.  712,  9th  edition,  ''properly  speaking, 
the  only  statutes  of  amendments :  and  it  seems  they  apply  to 
penal  as  well  as  to  other  actions ;  but  they  do  not  extend  to 
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criminal  cases,  nor,  as  it  should  seem,  to  process  in  inferior        1847. 

Courts."  ^i;^ 


{^Wardsuforth  here  intimated  that  he  should  concede  for 
the  purposes  of  this  argument,  that  the  statutes  of  amend- 
ments did  not  extend  to  the  present  case.] 

Peacock.  If  so,  and  no  amendment  couM  be  made  after 
judgment  in  a  civil  case,  except  bj  virtue  of  the  statute; 
a  fortiori,  in  criminal  cases,  where  the  statute  does  not 
apply,  such  an  amendment  cannot  be  made.  If  there  were 
anything  here  to  amend  by,  the  case  might  possibly  be 
different,  and  the  circumstance  that  a  writ  of  error  had 
been  brought,  would  not  prevent  the  exercise  of  the  power. 
But  here  it  is  not  so  much  an  amendment  of  what  exists, 
as  an  addition  and  substitution  of  something  that  does  not 
exist;  and  this  after  judgment  pronounced  and  part  of  the 
sentence  suffered.  It  is  submitted  that  the  Court  will 
never  allow  anything  to  be  done  to  render  proceedings 
▼alid,  after  sentence  delivered.  In  Reg»  v.  StoweU  (a),  which 
was  an  application  to  amend  after  verdict,  where  the 
description  of  place  was  not  sufficient  in  an  indictment 
removed  into  the  Court  from  the  Central  Criminal  Court, 
by  entering  a  suggestion  for  a  trial  in  Middlesex,  nunc  pro 
tunc ;  Lord  Denman,  in  delivering  judgment,  says,  "  We 
were  pressed  to  take  this  objection  from  the  record,  by 
entering,  nunc  pro  tunc,  a  su^estion  directing  the  trial  in 
Middlesex.  But  we  are  not  satisfied  of  our  power  to  do 
this,  even  if  required  before  the  trial ;  and,  if  we  possessed 
that  power,  should  be  very  slow  to  exercise  it.  Nor  can  we 
conceive  any  circumstances  in  which  we  should  make  such 
an  alteration  when  first  moved  to  do  so  after  trial.  The 
objection  must  therefore  prevail."  In  Chaney  v.  Payne  (b) 
it  was  held  that  after  a  conviction  had  been  quashed,  on 
appeal  or  certiorari,  for  defects  on  the  face  of  it,  it  is  not 

/    {a)  5  Q.  B.  44,  47  ;  S.  0.  1  D.  &  M.  189. 
^  (ft>  1  Q.  B.  712 ;  S.  C.  1  G.  &  D.  348. 
VOL.  IV.  E  E   E  1>.   &    L. 


Gebooey. 


OUCOOKY. 


784  CASES  ON   POINTS  OF   PRACTICBy   Q.   B. 

1847.  competent  fcnr  the  coDvicting  justice  to  protect  himseir  fbom 
Regina  *"^  action  by  drawing  up  another  more  formal  conviction  fiwr 
the  same  offence ;  nor  can  he  do  so  after  the  defendant,  taken 
under  a  warrant  founded  on  and  reciting  a  deSective  conTic- 
tion,  has  been  discharged  by  habeas  corpus,  though  the 
conviction  itself  has  not  been  removed  or  quashed.  That 
case  shews  that  the  Court  will  not  allow  the  situation  of  a 
party  to  be  altered,  after  sentence,  and  after  he  has  taken 
steps  to  set  aside  that  sentence.  There  is  nothing  oa  the 
taoe  of  the  affidavits  to  shew  that  the  defendant  has  caused 
these  defects  in  the  record.  He  denies  that  they  were  caused 
by  him.  It  is  by  no  means  clear  that  the  writ  of  venire 
facias  juratores  has  been  incorrectly  tzansoribed  by  mispri- 
non  of  the  clerk;  it  may  have  been  a  void  wriu  There 
does  not  seem  to  be  any  reason  why  the  nisi  prius  record 
also  should  be  amended.  [£r&,  J. — The  one  amendment 
would  be  consequent  on  the  other.] 

Wardtworthy  in  support  of  the  rule.  The  defendant  wiH 
suffer  no  improper  prejudice  by  this  rule  being  made 
absolute.  This  case  occurred  before  the  recent  act  of  Par- 
liament came  into  operation,  doing  away  with  the  office  of 
clerk  in  Court  (a).  The  practice  at  that  time  was  for  all 
the  business  on  the  Crown  side  of  this  Court  to  be  tran^ 
acted  by  certain  officers  of  the  Courts  who  were  called 
clerks  in  Court  and  who  acted  for  each  parly  as  their 
attorney  in  Court  The  defendant's  derk  in  Court  made 
up  the  plea  roll  and  all  subsequent  proceedings  down  to 
the  retraxit  by  the  defendant  of  his  plea  of  not  guilty, 
{ErUy  J. — Is  not  that  contradicted  by  the  affidavit  of  the 
defendant's  attorney?]  No,  the  affidavit  merely  says,  that 
the  want  of  continuances  from  Easter  Term,  1844,  to 
Trinity  Term,  1845,  was  the  omission  of  the  prosecutor, 
his  clerk  in  Court,  &a ;  but  docs  not  deny  that  the  entry 
of  the  writ  of  venire  facias  juratores  was  made  by  the 

y-  (a)  6  &  7  Vict.  c.  20. 


GAfGOBY. 
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defendant     The  clerk  in  Court  was  an  officer  of  the  Conrt,       1^7* 

whom  the  parties  in  this  case  were  obliged  to  employ,  and       B,^wiL 

the  prosecutor,  therefore,  is  not  bound  by  his  errors,  but 

may  come  to  the  Court  to  have  them  rectified.     It  has 

been  sdd  by  the  other  side,  and  is,  indeed,  conceded  by 

the  prosecutor  for  the  purposes  of  this  argument,  that  the 

statutes  of  amendments  do  not  apply  to  criminal  cases ; 

but  the  prosecutor  seeks  the  interference  of  the  Coiurt  by 

virtue  of  its  common  law  jurisdiction,  and  that  makes  no 

distinction  between  civil  and  criminal  cases.     There  is  a 

case  of  Reg.  v.  Douglas  (a),  which  is  not  reported,  but 

is  to  be  found  amongst  the  records  in  the  Crown  Office, 

and  is  called  the  sheriff  of  Middlesex's  case,  where  an 

amendment  was  made  of  the  date  of  the  continuances  after 

writ  of  error  and  assignment  of  error.     [He  referred  to  the 

Stat  11  Geo.  4,  and  1  Wm.  4,  c.  70,  s.  6,  and  to  the  stat 

1  Wm.  4,  c.  3,  s.  2,  as  shewing  that  the  writ  should  have 

been  made  returnable  on  a  general  return  day,  not  being  a 

Sunday.     He  also  cited  1  Wms.  Saund.  249,  note  (1)]. 

Cur.  adv.  tmU. 

Ehle,  J.,  now  delivered  judgment. — The  defendant,  in 
January,  1843,  pleaded  not  guilty  to  an  indictment  for  a 
misdemeanor,  removed  at  his  instance  into  this  Court  by 
certiorari  In  Michaelmas  Term,  1843,  he  entered  a  re- 
traxit of  this  plea,  and  judgment  for  the  Crown  was  accord- 
ingly entered  up  against  him  as  of  that  Term.  His  clerk 
in  Court,  according  to  the  usual  practice,  made  up  the 
plea  roll;  and,  in  entering  the  continuances  from  Term  to 
Term,  he  entered  a  venire  facias  juratores  as  issuing  in 
Hilary  Term,  1843,  returnable  on  the  16th  of  April,  which 
was  a  Sunday ;  and  omitted  the  terms  and  years  in  the  con- 
tinuances of  the  jury  process.  The  prosecutor  entered  up 
the  judgment  and  all  subsequent  proceedings;  and  in  so 

(a)  In  Michaelmas  Terin,  1843. 
B  B  E  2 
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1847.  doing  omitled  any  oontJDuances  at  all  iGrom  Easter  Tenn, 
^^^^j;^  1844,  to  Trinity  Term,  1845.  In  Trinity  Term,  1845, 
V.  the  defendant  was  sentenced  to  six  months'  imprisonment 

He  then  brought  a  writ  of  error  on  the  jodgment,  and 
assigned  for  errors,  that  the  16th  of  April  was  a  Sunday, 
that  the  years  were  omitted  after  the  months  in  the  con- 
tinuances, and  that  the  continuances  from  Easter  Term, 
1844,  to  Trinity  Term,  1845,  were  omitted. 

A  rule  nisi  was  obtained  for  issuing  a  venire  fecias  now 
as  of  Hilary  Term,  1843,  returnable  in  Easter  Term,  1843, 
not  on  a  Sunday,  and  correcting  the  roll  accordingly ;  and 
for  inserting  the  years  after  the  months,  and  the  omitted 
continuances  on  the  roll ;  and  I  am  of  opinion  that  it  ^ould 
be  made  absolute. 

There  are  precedents  for  analogous  amendments.  In 
Rex  V.  Atkinson^  Trin.  Term,  25  Geo.  3,  the  error  assigned  in 
the  House  of  Lords,  after  a  conviction  for  peijury,  was  the 
absence  of  a  venire  fiicias  juratores,  mentioned  on  the  rolls, 
from  the  files  of  the  Crown  Office.  A  certiorari  was  issued 
to  bring  it  up;  and  this  Court  gave  leave  to  the  Attorney 
General  to  issue  a  venire  fiudas  juratores,  and  put  it  on 
the  file,  nunc  pro  tunc ;  which  was  done  accordingly.  In 
Reg.  V.  Douglas^  Mich.  Term,  1842,  the  error  assigned 
was  the  absence  of  the  year  after  the  mention  of  the 
days  on  the  record ;  and  a  rule  to  amend  the  entry  roll 
in  the  treasury,  and  the  record  of  nisi  prius,  by  stating  in 
the  continuances,  after  the  days  of  the  month  or  week,  the 
Term  or  year  of  the  reign  in  which  the  said  days  were, 
was  made  absolute.  It  is  clear  that  mistaken  statements  of 
acts  of  the  Court,  made  by  its  officers  on  records,  may  be 
amended  according  to  the  truth  by  common  law ;  8  Rep. 
156(a). 

If  the  record  contained  the  true  fiicts  it  would  shew  that 
after  plea  of  Hilary  Term,  1843,  the  next  steps  taken  in  the 
prosecution  were  the  retraxit  and  interlocutoiy  judgment, 

(a)  Arthar  Blackamore's  case. 
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&C.,  of  Michaelmas  Term,  1843,  and  the  final  judgment       1847. 

of  Trinity  Tenn,  1845,  and  would  make  no  mention  of     b^Jdia 

continuances  from  Term  to  Term.  ^   •• 

Gbbooey. 
As  the  law  continues  the  prosecution  from  the  one  step 

to  the  other,  it  is  difficult  to  see  the  need  for  expressing  the 
continuance  on  the  record  at  all;  but  practice  requires  it, 
and  has  established  the  form  to  be  by  stating  an  appearance 
of  the  parties,  and  an  award  of  a  venire  and  an  omission  of 
the  sheriff;  which  statements,  in  a  literal  sense,  are  untrue, 
and,  in  a  conventional  sense,  denote  merely  the  continu- 
ance. Either  party  is  allowed  as  an  officer  of  the  Court  to 
enter  these  continuances,  and  to  do  so  long  after  the  time 
to  which  they  relate ;  and,  in  accordance  with  this  practice, 
the  defendant's  clerk  in  Court  made  some  of  the  entries  to 
which  he  now  objects  as  erroneoua.  They  are  such  mis* 
takes,  therefore,  of  an  officer  as  may  be  amended  according 
to  the  truth. 

This  amendment  of  a  continuance  is  by  common  law. 
See  6  Edw.  3,  25,  pi.  54,  where  a  discontinuance  of  the 
respite  of  the  jury  was  amended  by  the  Court,  as  I  gather 
by  the  argument,  after  the  inquest  taken ;  and  this  was  before 
any  statute  for  amendments  was  passed. 

If  it  were  necessary  to  have  the  aid  of  the  earlier  statutes 
for  amendments,  which  do  not  expressly  except  indictments, 
I  see  no  reason  for  assuming  that  none  of  those  statutes  are 
applicable  to  criminal  proceedings;  as  was  stated  in  Beg. 
V.  Tutcliin(a). 

Rule  absolute. 

A  copy  of  the  roll  as  amended  to  be  delivered  to  the 
plaintiff  in  error.  The  plaintiff  in  error  to  have  one  month 
to  assign  error  de  novo  after  such  delivery. 

(a)  6  Mod.  268, 
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A.)  one  of 
the  parties  to 
an  award,  had 


belieTe  that 
B.,  the  oppo- 
nte  party,  in 
whose  bands 
the  original 
deed  of  snh- 
mission  was, 
was  going  to 
make  it  a  role 
of  Court,  and 
B.,  in  point 
of  fact,  in- 
tended to  do 
so,  and  was 
prerented  by 
accident  only. 
Go  the  last 
day  but  one 
of  the  Term 
next  niter  the 
making  of  the 
award,  A. 
obtained  a 
rule  nisi  to 
set  aside  the 
award,  and 
also  a  rule 
nisi  for  B.  to 
file  the  sub- 
mission  with 
the  Master, 
in  order  to  its 
being  made  a 
rule  of  Court 
as  of  the  day 
on  which  the 
motion  to  set 
aside  the 
award  was 
made;  and 
that  the  rule 
to  set  aside 
the  award 
should  be 
drawn  up 
on  reading 
such  rule ; 
pad  the  Court, 


In  re  the  arbitration  between 

The  Midland  Railway  Company  and  the  Rev.  Samusl 

Bracebridge  Hemino  and  Dempster  Heming. 

In  Hilary  Term  last,  (on  the  30th  of  January )>  Macaulay 
had  obtained  a  rule  to  set  aside  the  award  made  between 
the  above  parties,  and  also  on  the  same  day  a  rule  in  the 
following  terms :  ^^  It  is  ordered  that  the  Key.  Samuel 
Bracebridge  Heming  and  Dempster  Heming,  upon  notice 
of  this  rule  to  be  given  to  their  attorney,  shall,  upon  the 
second  day  of  the  next  Term,  shew  cause  why  they  should 
not  file  the  agreement  of  reference  herein,  together  with  an 
affidavit  of  execution  thereof  at  the  rule  office  department 
of  the  Master's  offices,  in  order  that  the  same  may  be  made 
a  rule  of  Court  as  of  this  day.  And  it  is  further  ordered 
that  the  application  this  day  granted  for  setting  aside  the 
award  herein  be  drawn  up  on  reading  such  rule,  and  bear 
date  as  of  this  day." 

The  affidavit  upon  which  this  rule  was  obtained,  was 
sworn  on  the  30th  of  January,  and  was  made  by  the 
managing  clerk  of  Messrs.  Berridge  and  Macaulay,  the 
solicitors  of  the  Midland  Railway  Company,  and  stated, 
that  by  an  agreement  dated  the  20th  of  June,  1846,  sealed 
with  the  seal  of  the  said  Midland  Railway  Company,  and 
under  the  hands  of  the  said  Samuel  Bracebridge  Heming 
and  Dempster  Heming,  it  was  agreed  that  the  amount  of 
compensation  to  be  paid  by  the  said  company  to  the  said 
Samuel  Bracebridge  Hemii^  and  Dempster  Heming,  for 
the  purchase  of  certain  land  and  hereditaments,  situate  in 
the  parish  of  Higham  on  the  Hill,  in  the  county  of 
Leicester,  and  in  the  parish  of  Weddington,  in  the  county 
pf  Warwick,  should  be  referred  to  the  award  of  Geoige 
Robins,  of  Covent  Garden,  in  the  county  of  Middlesex, 

in  the  following  Tcrm>  made  the  rule  absolute. 
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auctioneer;  and  it  was  thereby  agreed  that  the  said  agree*  1847. 

ment,  and  the  award  or  awards  to  be  made  thereon,  In^i« 

should,  upon  the  application  of  either  of  the  said  parties,  Midland 

and  without  the  necessity  of  any  notice  to  the  other  of  and 

-^                them,  be  made  a  rule  or  rules  of  her  Majesty's  Courts  of  ™^' 


i 


Queen's  Bench  at  Westminster.  That  by  another  agree- 
ment sealed  with  the  seal  of  the  said  Midland  Railway 
Company,  and  signed  by  the  said  Samuel  Bracebridge 
Heming  and  Dempster  Heming,  the  time  for  making  the 
said  award  was  enlarged  to  the  30th  of  November,  1846. 
That  the  said  Geoige  Robins  made  and  published  his  award 
of  concerning  the  matters  so  as  aforesud  referred  to  him,  on 
or  about  the  16th  of  November,  1846.  That  the  said  agree- 
ments of  submission  and  for  the  enlargement  of  the  time 
for  making  the  said  award,  and  the  said  award  are  now,  or 
were,  on  the  morning  of  the  30th  of  January  instant,  in 
the  custody  of  Peter  Feamhead,  the  attorney  for  the  said 
Messrs.  Heming.  That  on  the  13th  of  January  instant, 
the  said  Messrs.  Berridge  and  Macaulay  received  at  their 
office  at  Leicester  the  two  following  letters,  dated  respectively 
the  8th  and  12th  of  January  instant. 

Heming  and  Midland  Railway  Co. 
Dear  Sirs, 

I  should  feel  obliged  if  you  would  give  me  an  appoint- 
ment with  Mr.  Bell,  at  Leicester,  to  swear  to  an  affidavit  of 
the  due  execution  of  the  agreement  of  reference  herein. 
This  is  preparatory  to  my  making  the  award  a  rule  of 
Court,  which  I  presume  you  wish  to  be  done  before  paying 
the  money. 

Your's  truly, 
17,  Clifford's  Inn,  ?•  Feabnhead. 

8th  Jan.  1847. 

Heming  and  Midland  Railway  Co. 
Dear  Sirs, 
Your  not  replying  to  my  several  letters,  occasions  me 
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1847.       much  trouble  and  inconvenience  with  my  clients.     Maj  I 
^^^       beg  to  know  why  I  am  treated  so  nnoonrteonsly  ? 

Midland 
Railway  Go.  __       ,         , 

uui  Yours  truly, 

°"'"''-         17,  CliiFoid's  Inn,  R  Fbabnhbad. 

12th  Jan.  1847. 

That  deponent  wrote  and  sent  a  reply  to  the  said  lettere 
in  the  words  following: — 

Leicester,  13th  Jan.  1847. 
Dear  Sir, 
Your  letters  of  the  8th  and  12th  instant  were  received 
by  this  morning's  post  We  do  not  remember  to  have 
received  any  other  letters  from  you  lately.  K  you  will 
send  us  the  aflSdavit,  we  will  take  an  early  opportunity  of 
getting  Mr.  Bell  sworn  to  it 

Your's  truly, 
Behridgb  and  Macaui^at. 
Peter  Feamhead,  Esq. 
17,  Clifford's  Inn,  London. 

That  on  the  19th  of  January  instant,  deponent  wrote 
and  sent  to  the  said  Peter  Feamhead  another  letter,  of 
which  the  following  is  a  copy : — 

Leicester,  19th  Jan.  1847. 
Midland  Railway,  Burton  to  Nuneaton. 

Heming. 
Dear  Sir, 
We  shall  be  happy  to  concur  with  you  in  making  the 
agreement  for  reference  and  award  rules  of  Court,  and  if 
you  send  us  Mr.  Bell's  affidavit  and  the  agreement  under 
the  company's  seal,  we  will  get  the  affidavit  sworn,  and 
return  it  to  you. 

We  are,  dear  Sir, 
Your's  tnily, 
Peter  Feamhead,  Esq.         Bkrbidgs  ^d  Macaulat. 
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And,  on  the  23rd  of  January  instant,  the  said  Messrs.        1847. 

Berridge  and  Macaulaj  received  from  the  said  Peter  Feam-         i^^^T""^ 

head  a  letter,  of  which  the  following  is  a  copy : —  Midland 

Railway  COt 


Dear  Sir, 
Finding  Mr.  Bell  is  now  residing  at  Derby,  I  have  for- 
warded the  papers  there,  to  get  Mr.  Bell  sworn  to  the 
aflSdavit.     I  suppose  he  will  swear  it,  but  if  you  think  not, 
you  had  better  write  to  him  on  the  receipt  of  this  note. 

Your's  truly, 
17,  Cliflford's  Inn,  F.  Feabnhead. 

22nd  Jan.  1847. 

That  deponent  accordingly  wrote  to  Mr.  Bell,  requesting 
him  to  make  the  affidavit  referred  to  in  the  said  last  men- 
tioned letter  of  the  said  Feter  Feamhead,  when  requested 
by  Mr.  Feamhead's  agent  at  Derby.  That  on  Thursday 
the  28th  of  January  instant,  the  deponent  called  at  the 
chambers  of  the  said  Feter  Feamhead,  in  Clifford's  Inn, 
and  was  then  informed  by  the  said  Feter  Feamhead,  that 
be  had  received  the  said  affidavit  of  the  said  Mr.  Bell,  and 
that  he  should  make  the  said  submission  to  arbitration  a 
rule  of  Court  on  the  following  day,  namely,  Friday  the 
29th  of  January  instant  **  That  deponent  called  at  the 
chambers  of  the  said  Feter  Feamhead  at  ten  o'clock  in  the 
morning  of  this  30th  of  January  instant,  and  was  then 
informed  by  the  said  Peter  Feamhead  that  the  said  sub- 
mission and  award  had  not  been  made  a  rale  of  this  Court, 
but  that  the  said  Feter  Feamhead  would  be  at  Westminster 
between  the  hours  of  eleven  and  twelve  o'clock,  and  would 
then  instract  his  counsel  to  move  the  Court  That  de- 
ponent saw  the  said  Feter  Feamhead  at  Westminster  Hall 
at  twelve  o'clock  at  noon  on  this  30th  of  January  instant, 
and  was  then  informed  by  the  said  Peter  Feamhead  that 
he  had  given  Mr.  (a),  his  counsel,  the  necessary 

(a)  The  name  of  a  barrister  was  here  inserted. 


and 
HsMiNa. 
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1847,  iDBtractionB  to  make  the  said  sabiiiiflsioiis  and  award  rales 
^""^'^""*^  of  this  honourable  Court.  That  the  paper  writing,  which 
Midland  was  annexed  to  the  affidavit,  contained  a  true  copy  of  the 
and  *  said  submission,  and  of  the  agreement  indorsed  thereon, 
Hemino.  ijjj.  enlarging  the  time  for  the  pubUcation  of  the  award  of 
the  said  George  Robins,  and  which  said  submission  and 
agreement  were  respectiyelj  sealed  with  the  seal  of  the 
said  Midland  Railway  Company,  and  signed  by  the  said 
Samuel  Bracebridge  Heming  and  Dempster  Heming. 
That  Mr.  Bell  aforesaid  is  the  secretary  of  the  Midland 
Railway  Company,  and  that  his  affidavit  is  necessary  of 
the  due  sealing  by  the  said  company  of  the  aforesaid  agree- 
ment of  submission.  That  at  three  o'clock  this  day,  he  has 
made  due  inquiry,  and  has  been  informed  and  believes  that 
the  said  submisskm  has  not  yet  been  made  u  rule  of  Court, 
and  that  the  same  ia  now  in  the  possession  of  the  said 
Mr.  Feamhead,  together  with  an  affidavit  of  the  said  Mr. 
Bell  of  the  due  sealing  of  the  said  submission.  That  he 
has  all  along  relied  on  the  repeated  professions  of  the  said 
Mr.  Feamhead  that  he  would  take  the  necessary  steps  for 
making  the  said  submission  a  rule  of  Court,  and  on  that 
account  alone  he  has  not  formally  required  him  to  deliver 
the  said  original  submission  to  deponent  for  the  purpose  of 
getting  its  doe  execution  proved." 

The  affidavit,  in  answer  to  this  rule,  was  made  by  Mr. 
Feamhead,  the  attorney  of  Messrs.  Heming,  and  was  to 
the  following  effect:  that  he,  the  deponent,  **had  a  bon& 
fide  intention  of  making  the  agreements  of  reference  in  this 
matter  a  rule  or  rules  of  this  honourable  Court  before  the 
last  day  of  last  Term,  and  had  handed  the  said  agreementB, 
together  with  such  affidavits  as  deponent  at  that  time 
believed  to  be  sufficient,  with  a  motion  paper  to  counsel  for 
his  signature  for  that  purpose,  but  that  upon  soch  papen 
so  being  handed  to  counsel  on  the  30th  of  January  last 
post,  the  said  counsel  advised  that  the  affidavits  supplied  to 
him  were  not  sufficient,  in  order  to  make  the  agreement  a 
rule  of  this  honourable  Court.     That  immediately  after  the 
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discovery  of  the  insufficiency  in  the  affidavits  which  he  had       1847. 
^  supplied  to  counsel,  the  deponent  immediately  sought  to        j^^ 

^  procure  such  further  affidavits  as  deponent  was  advised  to     Midland 

be  necessary ;  and  that  the  only  cause  of  the  said  agreement         and 
''  not  having  been  made  a  rule  of  this  honourable  Court 

^  before  the  last  day  of  last  Term  was,  that  deponent  was 

B  not  then  in  possession  of  the  necessary  affidavits,  and  there 

r'  not  being  sufficient  time  to  procure  them,  inasmuch  as  the 

parties  to  be  sworn  thereto  resided  at  a  distance  of  more 
i'  than  one  hundred  miles  from  London." 

ES 

SB.  M.  D.  HOI,  WiOms,  Serjt,  and  BoadAy,  now  shewed 

er  cause.    It  is  submitted  that  the  Court  has  no  jurisdiction 

0  to  grant  a  rule  like  the  one  prayed  for,  the  object  of  it  being 

II  in  effect  to  extend  the  time  within  which  the  motion  to  set 

i:  aside  an  award  must,  by  the  terms  of  the  statute,  be  made. 

Ei  The  statute  9  &  10  Wm.  3,  c.  15,  s.  2,  requires  the  motion 

j  to  set  aside  an  award  to  **  be  made  in  the  Court  where  the 

ii  rule  is  made  for  submission  to  such  arbitration  or  umpirage 

fi  before  the  last  day  of  the  next  Term,  after  such  arbitration 

i:  or  umpirage,  made  and  published   to  the  parties."    To 

n  allow  a  party  now  to  take  a  step  which  he  should  have 

p  previously  taken,  in  order  to  render  his  motion  to  set  aside 

the  award  regular,  is,  in  effect,  if  not  in  terms,  to  extend 
^r  the  time  allowed  by  the  statute  ten  setting  aside  the  award, 

which  this  Court  has  no  power  to  do.  In  re  Keymer  {a)  it 
is  true  that  the  marginal  note  says,  *<  Where,  from  the  mis- 
conduct of  one  of  the  parties  to  an  award,  the  submission 
cannot  be  made  a  rule  of  Court,  so  as  to  enable  the  opposite 
^  P<^^  ^  make  it  a  rule  of  Court  before  the  last  day  but 

one  of  the  first  Term  after  the  award,  the  time  for  a  motion 
to  set  it  aade  will  be  enlarged  until  the  following  Term ;" 
but  on  lodging  into  the  &cts  of  that  case,  it  appears  that 
that  was  merely  an  ex  parte  motion.  In  Beyiwlds  v. 
Askew  (i),  it  was  held  that  an  application  to  set  aside  an 


yia)  3  DowL  98.  •^(6)  5  Dowl.  682. 
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1847.       award  made  under  9  &  10  Wm.  3,  c  15,  must  be  made 
^^"^^^1^    before  the  last  day  of  the  Term  next  after  the  publication  of 
Midland     the  award;  and  that  if  the  submission  is  not  made  a  rule  of 
and  Court  Until  a  subsequent  Term,  it  is  too  late  to  disturb  the 

"^^^^'  award.  [jErfc,  J. — That  case  is  distinguishable,  for  there 
no  step  at  all  was  taken  till  after  the  time  limited  by  the 
statute  had  expired.]  The  excuse  alleged  for  the  delay  in 
the  present  case,  is  the  supposition  that  the  other  side  were 
going  to  take  the  necessary  steps  for  making  the  submisGoon 
a  rule  of  Court ;  but  the  case  of  Emet  v.  Offden  (a)  shews 
that  where  the  defendant  had  given  the  pliuntiff  to  under- 
stand that  he  intended  to  move  to  set  aside  the  award,  and 
the  plaintiff,  who  intended  to  make  the  same  motion, 
allowed  a  Term  to  elapse,  and  then  moved,  the  defendant 
having  omitted  to  do  so;  it  was  no  excuse  that  he  had 
relied  on  the  defendant's  setting  aside  the  award,  as  be 
ought  to  have  proceeded  himself  to  take  the  necessary  steps. 
So  A  re  Smith  v.  Blake  (&),  where  a  motion  to  set  adde  an 
award  under  the  9  &  10  Wm.  3,  c.  15,  was  made  in  the 
second  Term  after  the  publication  of  the  award,  it  was  beM 
to  be  too  late,  although  the  oppoeite  party  had  impropeiiy 
caused  a  part  of  the  delay  by  preventing  the  submission 
from  being  made  a  rule  of  Court  Ccteridge^  J.,  in  that 
case  says,  with  reference  \o  Inre  Keymer  (c),  *^  That  was  an 
application  ex  parte.  I  very  much  doubt  the  power  of  the 
Court  to  antedate  the  rule.  I  have  a  very  strong  objection 
agunst  granting  the  present  application,  as  I  have  no  idea 
how  the  Courts  can  dispense  with  the  provisions  of  an  act 
of  Parliament,  though  they  can  dispense  with  their  own 
rulea"  But  even  supposing  the  Court  should  be  of  opinion 
that  it  has  a  discretionary  power  to  grant  such  an  applica- 
tion as  the  present,  it  is  submitted  that  no  sufficient  case 
appears  upon  the  affidavits  to  warrant  the  use  of  that  dis- 
cretion.    It  appears  that  so  fiur  fix>m  there  being  any  inteo- 


(a)  7  Bing.  258.  •^(c)  3  Dowl.  96. 

(6)  8  Dowl.  133»  134. 
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tioDal  hinderance  of  the  submiflBion  being  made  a  rule  of  1847. 
Court,  on  the  part  of  Mesans.  Heming,  they  had  instructed  ^~^^ 
counsel  to  make  the  motion,  which  was  only  prevented   _  Midland 

B  '  af     c^  Railway  Co 

from  being  done  by  an  accidental  defect  in  the  affidavits.  and 

The  Midland  Railway  Company  never  informed  Messrs. 
Heming  of  their  intention  to  move  to  set  aside  the  award, 
or  made  any  formal  demand  of  the  agreement  of  reference. 
The  case,  therefore,  is  not  one  where  the  delay  has  arisen 
from  a  design  on  the  other  side  to  hinder  the  party  from 
being  able  to  set  aside  the  award  within  the  limited  time ; 
and,  therefore,  no  ground  is  shewn  for  the  interposition  of 
the  Court  A  formal  demand  of  the  original  submission 
diould  have  been  made,  and  if  it  had  been  denied,  the 
Court  would  have  granted  a  rule  calling  upon  Messrs. 
Heming  to  produce  it ;  Lard  Boston  v.  Mesham  (a). 


Maccnday,  in  support  of  the  rule,  was  stopped  by  the 


'  Court 

ti 

^  Erle,  J. — ^It  appears  to  me  that  this  rule  ought  to  be 

^'  made  absolute.     The  party  has,  within  the  time  limited  by 

^  the  statute,  applied  to  set  aside  the  award,  and  also  to  make 

^  the  submission  a  rule  of  Court  as  of  the  same  day  on  which 

the  motion  was  made.    The  distinction  between  the  present 
I  case  and  those  which  have  been  cited,  I  take  to  be  this; 

r  that  here  the  party  applying  to  set  aside  the  award  did  take 

the  initiative  within  the  time  limited  by  the  statute,  and 
that  he  was  not  able  to  make  the  submission  a  rule  of  Court 
1  by  reason  of  its  being  in  the  hands  of  the  other  party; 

(  whereas,  in  the  cases  which  have  been   referred  to,   the 

r  motion  itself  was  made  after  the  time  limited  by  the  statute. 

If  there  had  been  no  reason  for  supposing  that  the  submis- 
sion would  have  been  made  a  rule  of  Court,  so  as  to  enable 
the  party  to  move  to  set  it  aside  within  the  limited  time,  I 
think  a  different  answer  must  have  been  given  to  this 

^(a)  8  Dowl.  867. 
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1847.  modoiL  But  it  appean  to  me  that  Aere  was  a  reaamnhh 
l^^  expectation  that  the  sabmisBion  would  have  been  made  a 
MiDLAKD  rule  of  Court  within  the  pn^r  time.  There  does  not 
seem  to  have  been  any  bad  &ith  on  either  side.  On  the 
one  side  there  was  an  expectation  that  the  submiadon  would 
be  made  a  rule  of  Court,  and  on  the  other  side,  a  bonli 
fide  intention  so  to  make  it,  which  only  an  un&ieseen 
accident  prevented.  That  being  so,  and  the  juiisdictioQ  d 
the  Court  having  been  exercised  in  analogous  cases^  I  am 
of  opinion  that  the  ptesent  is  a  proper  case  for  its  mter- 
ference.  The  principle  has  been  acted  on  not  onlj  m  the 
case  of  jfii  re  Keymer  (a),  but  also  in  that  of  Battamla/y. 
Buckley  (b),  which,  although  not  a  case  of  a  submiflBiaD 
under  deed,  but  under  a  rule  of  Court,  proceeds  upon  the 
same  principle. 

Rule  absolute  (c)l 

Aa)  3DowL98.  •^(c)  See /»  re  Roft ,  oite,  p.  648. 

^{b)  Ante,  p.  167. 
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^EmUx  Cmn. 
IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


FeARNE  ».    COCHBANE.                                                    ]347^ 
A  '^ y ' 

ASSUMPSIT.    The  declaration  contained  three  counts:  To  a  decU- 

the  first  on  a  bill  of  exchange  for  73221  13#.  by  the  plaindfTi  bill  of  ex.* 

as  drawer,  against  the  defendant  as  acceptor:  the  second  ^^^^[^^^ 

and  third  counts  were  on  bills  of  exchange  for  150^  and  pleaded  the 

70il  respectiyely,  by  the  plaintiff  as  drawer,  against  the  promiasorT 

defendant  as  acceptor.     To  the  first  count,  the  defendant  "^S^^^ 

pleaded,  that  after  the  making  and  acceptance  of  the  bill  of  ^^^^f^^^i^ 

exchange  in  that  count  mentioned,  as  therein  alleged,  and  "for  and  on' 

after  the  same  became  due  and  payable,  &c.,  the  defendant  the  note  in 

made  his  certain  promissory  note  in  writing,  bearing  date,  mention^^° 

&c.,  and  thereby  promised  to  pay  to  the  plaintiff's  order,  ^  ^  causes 

on  demand,  135021,  and  then  delivered  the  same  to  the  spect  thereof; 

plaintiff,  who  then  took  and  received  the  same  for  and  on  gequentljMdie 

account  of  the  last  mentioned  bill  of  exchange,  and  the  ^«°<^* 

^  gave  a  warrant 

causes  of  action  in  respect  thereof  in  the  said  first  count  of  auomev, 

and  the  plain* 
mentioned;  and  the  defendant  further  says,  that  thereupon  tiff  accepted 

afterwards,  and  after  the  making  and  delivering  by  the  Jijtisfaction  of 

the  said  last 
mentioned  proroi&sory  note,  and  of  all  causes  of  action  in  respect  thereof,  and  of  all  causes  .of 
action  in  the  declaration  mcntionod  :  Htld^  on  special  demurrer,  that  the  plea  was  not  doable. 
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^^^^*  defendant  to  the  plaintiff  of  the  promissorj  note  in  this  plea 
mentioned,  &a,  it  was  agreed  by  and  between  the  plain- 
tiff and  the  defendant^  and  Thomas,  Earl  of  Dundonald, 
that  the  said  Thomas,  Earl  of  Dundonald,  should  sign  and 
seal,  and,  as  his  act  and  deed,  deliver  to  the  plaintiff  in  fiiU 
satisfaction  and  discharge  of  the  said  promissory  note  in 
this  plea  mentioned,  and  of  all  causes  of  action  in  respect 
thereof  and  of  the  causes  of  action  in  the  sidd  first  count 
mentioned,  a  cenain  deed  or  instrument,  called  a  warrant 
of  attorney  to  confess  judgment,  bearing  date  the  day  and 
year  last  aforesaid,  in  the  form,  to  the  eff^  and  with  the 
defeasance  thereunder  written  hereinafter  next  mentioned 
respectively,  and  that  the  plaintiff  should  accept  and  receive 
of  and  fix)m  the  said  Thomas,  Earl  of  Dandonald,  the  said 
warrant  of  attorney,  in  such  full  satis&ction  and  discharge 
as  last  aforesaid;  and  the  defendant  further  says,  that 
thereupon  afterwards,  &c.,  in  pursuance  of  the  said  agree- 
ment, and  according  to  the  true  intent  and  meaning  thereof 
the  said  Thomas,  Eari  of  Dundonald,  signed  and  sealed, 
and,  as  his  act  and  deed,  delivered  to  the  plaintiff,  in  full 
satisfiiction  and  discharge  of  the  said  promissory  note  in 
this  plea  mentioned,  and  of  all  causes  of  action  in  reqpect 
thereol^  and  of  the  causes  of  action  in  the  said  first  count 
mentioned,  a  warrant  of  attorney  to  confess  judgment,  &c., 
directed  to  Richard  James  Hitchcock  and  William  Martyo, 
attorneys  of  her  Majesty's  Court  of  Queen's  Bench  at  West- 
minster, jointly  and  severally,  and  to  any  other  attorney  of 
the  same  Court,  and  thereby  desired  and  authorized  them, 
the  last  named  attorneys,  or  any  one  of  them,  or  any  other 
attorney  of  the  Court  of  Queen's  Bench,  to  appear  for  the 
said  Thomas,  Eari  of  Dundonald,  as  of  Trinity  Term  then 
next,  or  any  other  subsequent  Term,  and  then  and  there 
to  receive  a  declaration  for  the  said  Thomas,  Earl  of  Dun- 
donald, in  an  action  of  debt  for  2100L,  at  the  suit  of  the 
now  plaintiff,  his  executors  or  administrators,  and  thereupon 
to  confess  the  same  action,  or  else  to  suffer  judgment  by 
nil  dicit,  or  otherwise  to  pass  against  the  said  Thomas, 
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^'  E^I  of  Dundonald)  in  the  same  action,  and  to  he  ther^       1B47. 

^'  upon  forthwith  entered  up  against  the  said  Thomas,  Earl 

^  -  of  Dundonald,  of  record,  for  the  sum  of  2700t,  together 

^''  with  costs  of  suit ;  and,  after  the  said  judgment  should  be 

F  entered  up  as  aforesaid,  for  the  said  Thomas,  Earl  of  Dun- 

V  donald,  in  his  name,  and,  as  his  act  and  deed,  to  sign,  seal, 

i:  and  execute  a  good  and  sufficient  release  in  law  to  the 

I!  now  plaintiff,  his  heirs,  executors  and  administrators,  of  all 

£.  and  all  manner  of  error  and  errors,  writ  or  writs  of  error, 

3,  and  all  benefit  and  advantage  thereof,  and  all  misprisions  of 

a;  error  and  errors,  defects  and  imperfections  whatsoever,  had, 

cz  made,  committed,  done,  or  suffered,  &c.,  in,  about,  touching 

IS.  or  concerning  the  aforesaid  judgment,  or  in,  about,  touching 

i,  or  concerning  any  writ,  warrant,  process,  declaration,  plea, 

X,  entry,  or  other  proceedings  whatsoever,  or  in  any  way  cou- 

rt ceming  the  same;  that  before  and  at  the  said  time  when 

>(  the  said  Thomas,  Earl  of  Dundonald,  signed,  and,  as  his 

^  act  and  deed,  delivered  the  said  warrant  of  attorney  as 

^  aforesaid,  there  was  present  at  the  said  execution  thereof, 

^  one   John   Phillips   Beavan,   an  attorney  of  one  of  the 

^  superior  Courts,  to  wit,  of  the  Court  of  our  Lady  the 

Queen,  before  the  Queen  herself  at  Westminster,  on  behalf 
•  of  the  said  Thomas,  Earl  of  Dundonald,  expressly  named 

^  by  him,  and  attending  at  his  request  to  inform  him  of  the 

nature  and  effect  of  such  warrant  of  attorney,  before  the 
same  was  executed ;  and  the  said  J.  P.  Beavan  then 
informed  the  said  Thomas,  Earl  of  Dundonald,  of  the 
nature  and  effect  of  the  said  warrant  of  attorney,  before  the 
[  same  was  so  executed  as  aforesaid,  and  then  subscribed  his 

name  as  a  witness  to  the  due  execution  thereof;  and  then 
thereby  declared  himself  attorney  for  the  said  Thomas, 
Earl  of  Dundonald,  so  executing  the  same  as  aforesaid, 
and  stated  that  he  subscribed  as  such  attorney.  And  by  a 
memorandum  of  defeasance  to  the  said  warrant  of  attorney, 
thereunder  then  written  and  signed  by  the  said  Thomas, 
Earl  of  Dundonald,  it  was  declared  that  the  said  warrant 

VOL.   IV.  F  F  P  D.   &   L, 
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1847.       of  attorney  was  given  to  secure  the  payment  from  the  sud 
Y^jji^    Thomas,  Earl  of  Dundonald^  to  the  now  pl^tiff,  of  the 
_    «•  sum  of  IS50L,  with  interest,  on  the  1st  of  JanoaiTy  a.  d. 

1843,  and  that  it  was  thereby  agreed  by  and  between  the 
said  parties  thereto,  that  no  judgment  should  be  signed  on 
the  said  warrant  of  attorney,  and  no  action  or  execution,  or 
other  process  or  proceeding,  should  be  commenced,  sued 
out,  or  prosecuted  against  the  said  Thomas,  Earl  of  Dun- 
donald,  his  heirs,  executors,  or  administrators,  or  against 
his  lands,  goods,  or  chattels,  until  default  should  happen 
to  be  made  in  payment  of  the  said  sum  of  1350iL,  with 
interest  as  aforesaid ;  and  that  it  should  not,  in  the  event  of 
the  now  plaintiff  delaying  to  sue  out  execution  on  the  said 
judgment,  after  a  year  or  more  from  the  signing  of  such 
judgment,  be  necessary  for  the  now  plaintiff,  his  heirs, 
executors,  or  administrators,  to  revive  the  said  judgment  by 
sci.  fa.  or  otherwise;  and  that  execution  might  issue  without 
any  such  writ  or  other  proceeding  being  taken,  any  rule 
of  law  to  the  contrary  notwithstanding :  and  the  plaintiff 
then,  to  wit,  on,  &c.,  accepted  and  received  the  said  warrant 
of  attorney,  with  the  said  defeasance  thereunder  written,  of 
and  from  the  said  Thomas,  Earl  of  Dundonald^  in  such 
full  satis&ction  and  discharge  of  the  said  promissory  note  in 
this  plea  mentioned,  and  of  all  causes  of  action  in  respect 
thereof,  and  of  the  causes  of  action  in  the  said  first  count 
mentioned,  and  this  the  defendant  is  ready  to  verify,  &c. 
The  defendant  pleaded  similar  pleas  to  the  second  and 
last  counts. 

Special  demurrer  to  the  first  count,  on  the  ground^  am<M^ 
others,  that  the  plea  is  double  in  this,  to  wit,  that  it  alleges 
that  the  defendant  delivered  to  the  plaintiff,  and  that  the 
plaintiff  accepted  of  the  defendant,  a  promissory  note^ 
payable  to  the  order  of  the  plaintiff,  for  and  oo  account  of 
the  bill  of  exchange  in  the  first  count  mentioned^  which,  if 
well  pleaded,  is  one  answer  to  the  said  first  count  And 
also  alleges  a  satis&ction  and  dischaige  of  the  same  caua^ 
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^  of  action  by  the  making  and  delivery  of  a  warrant  of        'iS47. 

^  attorney,  which,  if  well  pleaded,  is  another  and  second       fIarne 

r  answer  to  the  said  first  count 

F^  The  defendant  demurred  to  each  of  the  other  pleas  on 

!?  the  same  grounds. 

'J.  T.  Janesy  in  support  of  the  demurrer.     The   plea  is 

r  double,  as  it  contains  two  answers  to  the  action.     It  first 

r.  alleges  that  the  defendant  delivered   to  the  plaintiff  a 

is:  promissory  note  for  13502.,  on  account  of  the  bill  of  ex- 

>;.  chai^  in  the  count  in  the  declaration  to  which  the  plea  is 

ir^  pleaded.    Secondly,  it  alleges  the  execution  of  the  warrant 

i^:  of  attorney  by  Lord  Dundonald,  and  its  delivery  in  dis-^ 

V  charge  of  that    bill,  and   the  causes  of  action   in   the 

declaration  mentioned.     That  the  first  part  of  the  plea 
^  was  a  good  answer  to  the  action,  bad  been  decided  in  the 

case  of  Kearslake  v.  Morgan  (a).  There,  the  Court  held 
that  a  plea  stating  the  defendant,  who  was  payee  of  a 
promissory  note  ^^for  and  on  account  of  the  debt  alleged 
in  the  dedaralion,  was  good,  and  afforded  an  answer  to  the 
action.  The  case  of  Mercer  v.  Cheese  (b)  recognised  the  same 
principle,  for  there,  the  defendant  having  pleaded  that  the 
promises  in  the  declaration  mentioned,  were  made  jointly 
with  another  person,  and  that  before  action  brought  the 
defendant  received  a  bill  of  that  third  person,  **  for  and  on 
account  of"  the  said  sum  claimed  in  the  declaration  and  the 
promises  of  the  defendant,  this  Court  held,  on  demurrer, 
that  the  plea  was  good,  it  stating  a  prima  facie  defence ; 
and,  therefore,  that  it  was  incumbent  on  the  plaintiff  to 
shew  that  the  bill  was  over  due  and  unpaid,  or  that  he  had 
not  assigned  it.  Besides,  the  words  '*  for  and  on  account  of 
would  prima  £acie  imply,  having  regard  to  the  nature  of 
the  instrument,  satisfaction ;  but  if  not  leading  necessarily 

(a)  5  T.  R.  513.  4  M.  &  G.  S04$  5  Scott,  N.  R. 

yih)  2  Dowl.  619,  N.  S. ;  S.  C.      664. 
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1847.       to  that  implication,  they  were  doubtful,  and  must  be  con- 

Yeim^    ^^^'^^  ^^^  strongly  against  the  defendant  who  used  them. 

«•  Then  the  second  part  of  the  plea,  alleging  the  delivery  of 

an  instrument  under  seal,  in  satisfaction  of  the  note  and 

the  causes  of  action  in  the  declaration  mentioned,  must  be 

considered  as  affording  a  second  answer  to  the  action. 

ChanneUy  Seijt,  with  whom  was  Beavan.  The  first  part 
of  the  plea,  alleging  the  delivery  of  the  promissory  note 
given  by  the  defendant  himself  and  payable  on  demand, 
affords  no  answer  to  the  action.  The  case  is  cleaiiy  dis- 
tinguishable from  Kearslahe  v.  Morgan  (a).  There,  the  note 
was  given  by  a  third  person,  and  indorsed  to  the  plaintiS 
Here  it  was  given  by  the  defendant  himselE  There,  the 
note  was  payable  after  the  lapse  of  a  certain  time ;  her^  it 
was  payable  on  demand*  The  note  in  the  former  case 
would  operate  as  a  sospension  of  the  plaintiff's  remedy, 
but  here,  it  would  be  payable  at  the  date,  and  then, 
the  Statute  of  Limitations  would  ran  finom  that  date. 
The  decision  of  the  Court  in  Kearslahe  v.  Morgan,  pro- 
ceeded on  the  ground  that  the  remedy  was  suspended.  In 
Mercer  v.  Cheese  (b),  the  question  to  which  the  attention  of 
the  Court  was  durected  was,  whether  the  onus  of  shewing 
that  the  bill  was  overdue  or  negotiated  was  thrown  npoa 
the  plaintiff;  for  it  was  there  intimated  by  the  Court,  that 
if  the  bill  had  been  negotiated,  the  plaintiff  would  have 
elected  to  take  his  remedy  on  the  bill,  and,  therefore, 
that  as  the  delivery  of  a  negotiable  instrument,  payable 
at  a  certain  distant  time,  and  accepted  by  a  third  person, 
afforded  a  prima  fieuue  answer  to  the  action,  the  onus 
of  shewing  that  it  had  not  been  negotiated  was  cast 
upon  the  plaintiff.  It  was  to  be  observed,  besides,  that 
in  the  case  of  Mercer  v.  Cheese,  no  express  decision  had 

^(a)  5  T.  R.  513.  5  M.  &  G.  804 ;  6  Scott,  N.  R. 

^{b)  2  Dowl.  619,  N.  S. ;  S.  C.      644. 
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a- 


&: 


been  pronounced  by  the  Court,  but  a  mere  intimation  of       1847. 
opinion  had  been  given,  and  the  counsel  in  support  of  the       j^^lJ^ 
^  demurrer  prayed  leave  to  amend.      Since  that  case  the     ^    •• 

CoCHItANB. 

Court  of  Exchequer,  in  /Vice  v.  JWce  (a),  had  reviewed 
the  authorities,  and  had  held,  that  in  such  a  plea  it  is  in- 
^  cumbent  on  the  defendant  to  aver  that  the  note  is  not  due, 

or  tliat  it  has  been  indorsed  to  a  third  person.     Besides,  a 
promissory  note  given  by  the  defendant  himself,  payable 
BT  on  demand,  could  not  operate  to  satisfy  the  plaintiff's 

3£  demand,  or  to  suspend  his  remedy.     IF  the  plea  was  con- 

Eor  sidered,  the  allegations  with  reference  to  the  promissory 

tSL'"  note  could  only  be  considered  as  inducement  to  that  which 

\T.  was  the  substantial  answer  to  the  action,  namely,  the  war- 

I2  rant  of  attorney.     It  was  clear  that  matter  merely  pleaded 

if!  as  inducement  could  not  render  a  plea  double;   Stephen 

bf  an  Pleading^  p.  296,  5th  ed;  Bac.  Abr.  tit.  ^'Pkas  and 

'It  FteadhigB^  (K)  2.     In  the  latter  authority,  an  instance  was 

.  0  put  of  a  defendant  pleading,  that  after  a  bailment  of  goods 

I  s  by  the  plaintiff,  the  latter  married  Lord  Audley,  who  aftcr* 

{f^  wards  released  to  him  all  actions,  &c.,  and  the  Court  there 

^  held,  on  demurrer,  that  the  plea  was  not  double,  as  the 

0  statement  of  the  plaintiff's  marriage  was  a  necessary  induce* 

.^  roent,  in  order  to  render  the  release  good. 


is 
0 


T.  JoneSi  in  reply.  The  allegation  that  the  note  for 
1350iL  had  been  given  for  and  on  account  of  the  bill  in 
the  declaration  mentioned,  was  not  necessary  in  order  to 
render  effectual  the  defence  set  up  by  the  delivery  of  the 
warrant  of  attorney,  and  it  must  therefore  be  treated  as  an 
independent  ground  of  defence.  Then  did  the  all^^tion 
**  for  and  on  account"  amount  to  an  answer  to  the  declara- 
tion ?  [WUHamSy  J, — It  would  not  be  less  an  answer  because 
it  averred  payment  of  the  bill  The  only  objection  to  the 
plea  would  then  be,  that  it  was  an  argumentative  plea  of 

i/(fl)  Ante,  p.  537 ;  S.  C.  16  M.  &  W.  232.    ^ 
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1847.  payment,  but  that  objection  is  not  taken  as  a  ground  of 
demurrer.]  The  only  question  is,  whether  the  deliYery  of 
the  note  on  account  of  the  bill  is  to  be  treated  as  an 
allegation  of  payment.  If  it  is,  then  the  plea  is  double. 
IfVUUams,  J.— The  difficulty  is  that  introduced  by  the 
case  of  IMee  v.  JFVice  (a),  in  which  the  distinction  is  taken 
between  a  bill  of  a  third  person  and  one  of  the  defendant 
himself.  In  the  case  of  Richardson  v.  Bickman  (b)  there 
cited,  the  principle  appears  to  haYe  been,  that  when  a 
defendant  alleges  that  he  delivered  a  promissory  note,  he 
alleges  that  which  is  prima  facie  a  payment  Cresswelly  J. 
— In  the  judgment  in  IMce  v.  PricCy  Parke,  B.,  seems  to 
treat  the  decision  in  Kearslahe  v.  Morgan  (c)  as  arising  out 
of  the  statute  of  Anne.]  The  ground  of  the  decision  in 
Kearslahe  v.  Morgan^  as  well  as  of  the  unpublished  decision 
of  Richardson  v.  Rickman  there  mentioned,  was  that  the 
delivery  of  a  note  on  account  of  an  existing  debt  was  prima 
fiu:ie  payment.  If  so,  then  a  prima  fecie  answer  to  the 
action  was  disclosed  in  the  prior  part  of  the  plea. 

Channell,  Serjt.,  referred  to  MaiUard  v.  Dvke  ofArgyU{d), 
where  the  defendant  pleaded  that  he  was  jointly  liable  widi 
two  other  persons,  and  that  those  other  persons  delivered 
to  the  plaintiff  certain  bills  for  themselves  and  the  defendant, 
*^  for  and  on  account"  of  the  sum  to  which  the  plea  was 
pleaded,  **  and  in  payment  thereof;"  and  the  Court  there 
held,  on  special  demurrer,  that  the  word  *^  payment"  taken 
with  the  context,  did  not  import  payment  in  satisfaction. 

Wilde,  C.  J. — We  think  this  plea  is  not  open  to  the 
objection  suggested.  It  appears  that  the  plea  alleges  that 
a  note  of  the  defendant,  payable  on  demand,  was  given  on 
account  of  the  bill.  Being  payable  on  demand,  it  is  of 
no  greater  legal  effect  than  the  defendant's  original  liability, 

/(a)  Ante,  p.  537;  S.  C.  16  M.      '^(c)  5  T.  R.  613. 
&  W.  232.  /(rf)  Ante,  vol.  1,  p.  636  ;  S.  C. 

(6)  5  T.  R.  517.  6  Scott,  N.  R.  938 ;  6  M.  &  G.  40. 
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which  was  to  pay  on  request.  It  appears  that  the  note  1B47. 
remained  in  the  hands  of  the  plaintiff,  for  the  contrary  is  Fearne 
not  all^ed^  and  it  so  appears  also,  because  the  warrant  of 
attorney  was  given  in  satisfaction  of  that  note.  It  treats 
the  plaintiff,  therefore,  as  the  holder  of  the  note.  The 
effect,  therefore,  of  the  allegation  is,  that  a  security  of  no 
higher  nature  is  given  by  the  defendant  in  substitution  of 
the  original  liability.  The  effect,  therefore,  of  giving  the 
warrant  of  attorney,  was  to  satisfy,  not  merely  the  original 
bOl,  but  also  the  note,  which  was  given  as  a  collateral 
security.  The  substance  of  the  defence,  therefore,  is  the 
one  satisfaction  of  the  plaintiff's  demand  by  the  warrant  of 
attorney.  It  is  not  necessary  to  inquire  whether  Price  v. 
Price  broke  in  on  the  principle  of  Kearslake  v.  Morgan. 
The  Court  does  not  seem  to  have  intended  so  to  do,  but  to 
decide  that  case  on  the  distinction  there  suggested.  It  cer- 
tainly is  not  consistent  with  Mercer  v.  Cheese  (a);  but  that 
was  not  a  decision,  but  an  acceptance  of  a  permission  to 
amend  after  an  intimation  of  the  Court's  opinion.  I  think, 
therefore,  that  Price  v.  Price,  and  Kearslake  v.  Morgan^ 
are  still  to  be  considered  as  perfectly  good  law,  and  that, 
consistently  with  them,  we  may  hold  this  plea  to  l)e 
imobjectionable,  on  the  ground  of  duplicity. 

CoLTMAN,  J. — It  seems  to  me  that  this  plea  is  not  open 
to  the  objection  of  duplicity.  It  begins  by  stating  that 
which  might  or  might  not  operate  as  a  satisfaction  of  the 
plaintiff's  demand;  that  is,  according  to  what  occurred 
afterwards,  it  might  or  might  not  be  a  satisfaction.  The 
plea  then  goes  on  to  shew  that  another  security  was  given 
for  the  note,  and  the  right  of  action  on  it  was  put  an  end 
to  by  the  warrant  of  attorney.  Then  the  plea  alleges  that 
the  warrant  of  attorney  was  given  upon  all  the  causes  of 
action,  and  operated  in  satisfaction  of  them.     There  were 

'^a)  2  Dowl.  619,  N.  S. ;  S.  C.  4  M.  &  G.  804 ;  5  Scott,  N.  R.  644. 
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no  Other  causes  of  action  but  the  bill  and  the  note,  and, 
consequently,  the  warrant  of  attorney  is  the  (mly  ground 
of  defence  set  up. 

Cresswell,  J. — I  am  of  the  same  opinion.  As  to  the 
first  supposed  ground  of  defence,  all  that  is  said  in  the 
plea  falls  short  of  any  satisfaction  of  the  plaintiff's  claim 
or  suspension  of  his  cause  of  action.  Merely  giving  a  note 
payable  on  demand,  is  not  any  satis£Eu:tion  or  suspension  of 
the  plaintiff's  right  of  action.  If  this  part  of  the  plea  only 
had  been  pleaded,  it  would  clearly  have  been  bad  on  general 
demurrer.  The  only  defence  set  up  by  the  plea  is,  there- 
fore, the  warrant  of  attorney.  It  is  not,  therefore,  liable  to 
objection  on  the  ground  of  duplicity. 

Williams,  J. —  It  is  not  necessary  to  decide  which 
is  the  more  correct  decision,  that  of  I\ice  v.  IMce  (a), 
or  that  of  Kearslake  v.  Morgan  (b).  The  plea  states  that 
a  note  was  given,  which  might  or  might  not  have  been 
a  satisfaction  of  the  plaintiff's  claim ;  but  it  proceeds  to 
shew,  by  what  occurs  subsequently,  that  it  cannot  be  a 
good  answer  to  the  action.  The  warrant  of  attorney  then 
remains  the  sole  ground  of  defence.  As  to  the  objection 
of  argumentativeness,  as  that  is  not  stated  as  a  ground  of 
demurrer,  I  need  not  make  that  a  subject  of  remark. 

Judgment  for  the  Defendant 

•^  (o)  Ante,  p.  537  ;  S.  C.  16  M.  &  W.  232. 
^  (b)  5T.  R.  613. 
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MuMDEN  V.  Charles  Frederick  Augustus  William  Duke  of 

Brunswick  and  Luneburg,  r 

Sued  as 

Charles  Frederick  Augustus  William  D'Este,  commouly 

called  the  Duke  of  Brunswick.  ^^  j^,&Q.  ss/, 

JSyLES  Sent,  shewed  cause  against  a  rule  obtained  by  ^  ?>«  *>*>«  ^ 

T      T  1-  .  .  1         .     ,  .  ,  .        ,         ,..«.» Pl«*  to  the 

Lush  for  setting  aside  a  judgment  signed  bj  the  plaintiff  as  jurbdictioo, 

for  want  of  a  plea.     It  was  an  action  of  debt  to  recover  the  desciiW 

arrears  of  an  annuity  due  from  the  defendant  to  the  plaintiflE  ll*|^i^ 

on  a  bond^  by  which  the  annuity  was  secured.     In  the  writ  Frederick 

of  summons  issued  against  the  defendant  he  was  described  Wiu^, 

as  "  Charles  Frederick   Augustus  William  D^Este,  com-  cS^f 

monly  called  the  Duke  of  Brunswick."    The  defendant  BruMwick 

"^  and  Lunebnrg, 

appeared  in  person^  and  entered  an  appearance  as  **  Charles  med  as/'&c, 

Frederick  Augustus  William  Duke  of  Brunswick  and  Lu-  charlotte 

nebuig,  sued  as  Charles  Frederick  Augustus  William  D'Este,  JJ^^g*^'. 

commonly  called  the  Duke  of  Brunswick."    The  plaintiff  da^i*  »»P- 

porting  the 
having  declared  on  the  26th  of  Aprils  1847^  he  pleaded  to  plea,  he  was 

the  jurisdiction.     The  substance  of  the  plea  was,  that  he  ^Udf  but 

was  a  sovereign  prince^  and  the  reigning  sovereign  of  the  ^^  *^?^" 

Duchy  of  Brunswick  and  Luneburg;  that  the  deed  declared  hehaden- 

on  was  executed  within  the  said  Duchy,  and  that  from  the  «  Charles 

time  of  making  it  continually  and  at  .the  commencement  of  J^*"^* 


the  suit,  he  was  justly  entitled  to  the  rights,  prerogatives,  ?^**"^' 

and  privileges  appertaining  to  him  as  sovereign  Duke  of  Brunswick 

Brunswick   and   Luneburg.      The   title   of  the  plea  was  sued  as,  *&c!?' 

«  Charles  Frederick   Augustus  William,  Sovereign  Duke  ^^^^ 

of  Brunswick  and  Luneburg,  sued  as  Charles  Frederick  wH?»^!*   The 

Augustus  William  D'Este,  commonly  called  the  Duke  of  treated  the 

Brunswick,  at  the  suit  of  Charlotte  Munden."    This  plea  S,Sli^,and 

was  accompanied  by  an  affidavit  which  was  entitled  in  a  "P^^JjJ?- 
*^  -^  ^  ment.    The 

similar  manner.     The  plaintiff  afterwards  signed  judgment  Court  refused 

the  judgment 
without  an  affidavit  ormerits. 
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1847. 

' V ' 

MUNDEN 

Dokeof 
Bkdnswick^ 


as  for  want  of  a  plea,  and  the  present  rule  was  then  obtained 
to  set  aside  that  judgment  The  judgment  was  quite  re- 
gular. By  the  4  Anne»  c.  16,  s.  11,  it  was  enacted,  **  that 
no  dilatory  plea  shall  be  received  in  any  Court  of  record, 
unless  the  party  offering  such  plea  do,  by  affidavit,  prove 
the  truth  thereof  or  shew  some  probable  matter  to  the 
Court  to  induce  them  to  believe  that  the  fact  of  such  dila- 
toiy  plea  is  true."  In  order  to  render  such  a  plea  valid,  it 
was  necessary  that  it  should  be  entitled  in  the  cause,  but 
here  it  was  not  so  entitled,  and  the  affidavit  required  by 
the  statute  was  open  to  a  similar  objection.  The  plaintifi; 
therefore,  was  entitled  to  sign  judgment  In  Bichards  v. 
Selree  (a),  the  Court  of  Exchequer  held  that  a  mistake  in 
the  names  of  the  parties  to  the  suit  in  the  tide  to  a  plea  in 
abatement,  rendered  it  insufficient  to  support  the  plea,  al- 
though it  referred  expressly  to  an  affidavit  in  which  the  title 
of  the  cause  was  right,  and,  therefore,  that  the  plaintiff  was 
entided  to  sign  judgment  immediately  as  for  want  of  a  plea. 
This  was  a  still  stronger  case,  for  here  the  plea,  as  well  as 
the  affidavit,  were  wrongly  entitled.  The  case  of  Skrimpton 
V.  Carter  {h)  shewed  that  a  very  slight  variation  in  the  tide 
of  an  affidavit,  fiK>m  the  real  title  of  the  cause,  was  sufficient 
to  render  the  affidavit  inadmissible.  There  it  was  held, 
that  an  affidavit  entitled  '^  G.  Skrimpton  v.  Wm.  Carter^ 
the  elder,  sued  as  Wm.  Carter,"  could  not  be  used  in  a 
cause,  the  tide  of  which  was  "  G.  Skrimpton  v.  Wm. 
Carter.'' 


Lushf  in  support  of  the  rule,  contended,  that  even  sup- 
posing the  Court  to  be  of  opinion  that  the  affidavit  was 
insufficient,  the  defendant  would  be  permitted,  on  payment 
of  costs,  to  set  aside  the  judgment  No  affidavit  of  merits 
had  been  made  by  the  defendant,  but,  as  the  Court  here 
saw  that  the  answer  which  he  proposed  to  ^ve  to  die  action 
was  a  strict  rule  of  law,  an  affidavit  of  merits  was  unneces- 
sary. 

C«)  3  Price,  197.  -/(A)  3  Dowl.  648. 
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i^  WiLDB,  C.  J, — ^The  objection  to  the  plea  is,  that  the 

defendant  has  introduced  the  word  **  sovereign "  into  the 
title  of  bis  plea  as  well  as  of  his  affidavit,  and,  consequently, 
^  that  there  is  no  identity  between  the  plea  and  affidavit  with 

the  cause.     That  word  has,  no  doubt,  been  advisedly  intro- 
duced for  the  purpose  of  raising  some  question.     Now, 
''A.  B.,  commonly  called  the  Duke  of  Brunswick,"  and 
I  ^  A.  B.,  commonly  called  the  Sovereign  or  reigning  Duke 

I  of  Brunswick,"  may  be  different  persons,  and  the  rule  is, 

:  that  the  title  of  the  plea  and  affidavit,  and  that  of  the 

i  cause,  must  coincide.     The  plea  and  affidavit,  therefore, 

are  not,   in   our  opinion,   properly  entitled,  and,  conse- 
I  quently,   there   has  been    no    plea  in   the    cause.      The 

plaintiff,  therefore,  was  justified  in  signing  judgment  in 
the  manner  she  did.  The  Court  was  then  asked  to  set 
aside  the  judgment  on  payment  of  costs.  There  is,  how- 
ever, no  affidavit  of  merits ;  but  we  are  asked  to  look  at  the 
record  in  order  to  ascertain  that  the  defendant  has  merits. 
I^  however,  we  are  to  be  considered  as  possessing  any  judi- 
cial knowledge,  the  plea  is  incorrect  in  point  of  fact;  and 
if  not,  then  any  person  might  plead  what  is  stated  in  this 
plea.  In  such  a  case,  then  a  proper  affidavit  ought  to  be 
made.  None  such  has  been  made,  and,  therefore,  no 
ground  exists  for  disturbing  the  judgment. 


1847. 


The  remainder  of  the  Court  concurring. 

Rule  discharged  with  costs. 
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A  plea  in 
abatement  for 
iMMujowder  of 
eo-contracton 
dewriliing 


t/C  ^'CA.-^4ff  Gell  and  Another  v.  Lobd  Curzon. 

JLlEBT  on  simple  contract  The  defendant  pleaded  in 
abatement  that  the  contracts  in  the  declaration  mentioned 
were  made  with  several  persons  (their  names  were  set  out), 
who  are  still  living,  and  who  before  and  at  the  time  of  the 
commencement  of  this  suit,  were,  and  still  are,  resident 
within  the  jurisdiction  of  this  Court,  to  wit,  &c.,  and  with 
certain  other  persons  (their  names  were  set  out)  who  are 
/  3&'4  Wm.4,  still  living  and  beyond  the  jurisdiction  of  the  Court,  and 
not  by  the  defendant  alone,  and  this  the  defendant  is  ready 
to  verify,  wherefore,  inasmuch,  &c.  To  this  plea  the 
plaintifls  demurred 


dent  within, 
and  others 
without,  the 
juriadiction. 


ibad, 
thepatnngof 


Unthank,  in  support  of  the  demurrer.  By  the  law  pre- 
vious to  the  3  &  4  Wm.  4,  c  42,  s.  8,  it  was  requisite  that 
a  plea  in  abatement  should  contain  the  names  of  all  the 
persons  who  contracted  with  the  defendant,  and  this,  though 
some  of  them  were  not  resident  within  the  jurisdiction  of 
the  Court  He  could  not,  however,  plead  that  some  only 
of  the  co-contractors  had  not  been  joined,  if  he  did,  then 
the  plea  would  be  defective  in  that  which  is  essendal  to  a 
good  plea  in  abatement,  namely,  that  it  gives  a  vmt  not 
subject  to  a  similar  objection.  This  principle  was  recog- 
nised in  the  case  of  Godson  y.  Good  {a),  where  the  defendant 
pleaded  that  he  jointly,  with  sixteen  other  persons,  con- 
tracted, and  it  was  held  that,  shewing  that  there  were  more 
than  seventeen  joint  contractors,  disproved  the  plea.  Then 
by  the  3  &  4  Wm.  4,  c.  42,  s.  8,  it  was  provided,  ''that  no 
plea  in  abatement  for  the  non-joinder  of  any  person  as  a 
co-defendant,  shall  be  allowed  in  any  Couit  of  common  law, 
unless  it  shall  be  stated  in  such  plea  that  such  person  is 
resident  within  the  jurisdiction  of  the  Court,  and  unless  the 


Aa)  6  Taunt.  588. 
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place  of  residence  of  such  person  shall  be  stated  with  con- 
venient certainty  in  an  affidavit  varying  such  plea."  This 
provision  was  not  intended  to  enable  the  defendant  to  plead 
in  abatement  the  non^joinder  of  some  of  the  co-contractorB, 
which,  before  the  statute,  the  rules  of  law  would  not  permit 
him  to  do.  If  he  could,  then  the  inconvenience  which  the 
statute  was  intended  to  remove,  would  be  continued,  for 
supposing  the  plaintiff  to  issue  a  writ  containing  the  names 
of  the  parties  within  the  jurisdiction,  he  might,  on  the 
return  of  any  of  the  parties  now  absent  from  the  jurisdic- 
tion, be  met  by  another  plea  in  abatement,  because  they 
were  not  joined.  The  same  thing  might  occur  as  frequently 
as  co-contractors  returned  within  the  jurisdiction.  It  might 
happen  that  the  provision  of  the  statute  in  question  deprived 
co-contractors  of  their  right  to  plead  in  abatement,  but  no 
ground  was  thereby  furnished  for  enabling  the  defendant  to 
plead  in  a  manner  different  irom  that  authorized  by  the 
common  law.  In  Henry  v.  Goldney  (a),  the  remarks  of  the 
Chief  Baron  on  the  present  statute  were  very  important, 
and  in  frutherance  of  the  view  now  presented.  His  Lord- 
ship said,  **  I  do  not  think  that  we  can  alter  the  rules  of 
pleading,  because  the  statute  has  created  an  impediment  in 
the  way  of  pleading  in  abatement  We  ought  not  to  con- 
clude that  the  statute  intended  to  produce  that  effect,  and 
I  own  it  appears  to  me  that  the  statute  was  passed  without 
reference  to  the  rules  of  pleading,  in  order  to  prevent  a 
manifest  injustice,  which  arose  from  the  power  of  a  de- 
fendant to  plead  in  abatement  the  non-joinder  of  persons 
not  within  the  jurisdiction.  If  the  effect  of  that  shall  have 
been  to  make  all  joint  contracts  where  one  party  is  out  of 
the  kingdom  practically  joint  and  several  contracts,  I  do 
not  know  that  any  very  great  mischief  is  done,  because 
upon  application  to  the  equitable  jurisdiction  of  the  Court, 
it  would  take  care  to  prevent  injustice." 

/(fl)  Ante,^.  6 ;  S.  C.  15  M.  &  W.  494.  ^ 


1847. 


Gell 
and  Another 

9. 

Lord 

CVRZOH, 
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Keane,  in  support  of  the  plea.  No  express  decisioo  had 
been  pronounced  upon  the  validity  of  this  mode  of  pleading. 
The  opinion  expressed  bj  the  Chief  Baron,  and  cited  on 
the  other  side,  was  only  an  obiter  dictum ;  and  in  NewUm 
Y*  Stewart  (a),  although  a  similar  plea  was  pleaded,  no  dis- 
cussion took  place  as  to  whether  it  was  valid*  In  Giles  v. 
Tooth  (b)  allusion  was  made  to  such  a  plea,  but  no  determi- 
nation on  the  point  was  pronounced.  The  question  must 
be  considered,  therefore,  res  Integra.  What  was  the  contract 
into  which  the  defendant  had  entered?  He  had  entered 
into  a  contract  to  be  sued  jointly,  and  not  alone.  He  was, 
therefore,  excused  by  the  absence  of  the  non-resident  co- 
contractors  from  joining  them  in  the  plea.  The  course 
pursued  by  him  was  similar  to  that  adopted  according  to 
the  old  practice,  where  one  of  the  defendants  was  out- 
lawed, as  in  Fort  v.  OHver  (c).  [JFUde,  C.  J. — In  the  < 
you  put,  of  outlawry,  the  name  of  the  party  outlawed 
introduced  into  the  writ;  but  here,  an  attempt  is  made  to 
excuse  the  non-introduction  of  a  non-resident  contractor 
into  the  new  writ  given  by  the  defendant]  It  would  seem, 
fix)m  the  provisions  of  sec.  10  of  the  statute,  that  such  a 
state  of  things  was  contemplated,  when  it  speaks  of  '^  any 
subsequent  plea  in  abatement"  [fFilde,  C.  J. — ^If  that 
section  is  examined,  those  words  would  rather  seem  to 
apply  to  the  case  of  a  newly-joined  defendant  who  would 
not  be  prevented  from  pleading  the  non*joinder  of  other 
co-contractors,  beyond  those  mentioned  by  the  contractor 
first  sued] 


WiUeSy  (amicus  curiae),  mentioned  a  similar  plea,  in  which 
the  Court  of  Exchequer  had,  in  the  present  Term,  given 
judgment  in  fiivour  of  the  plaintifE  In  that  case,  Mr. 
Pieacockj  who  appeared  in  support  of  the  plea,  declined 
endeavouring  to  sustain  it 


(a)  Ante^  p.  89* 

(M)  Ante,  p.  486 ;  S.  G.  3  G.  B.  665. 


(e)  1  M.  &  S.  242. 
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Dhthankf  in  reply,  was  stopped  by  the  Coart* 

WiLDEy  C  J. — The  statute  in  this  case  had  for  its  object 
the  relief  of  plaintifis,  but  was  not  intended  to  relax  the 
strictness  of  the  rules  of  pleading  in  favour  of  defendants 
who  pleaded  in  abatement  By  the  rules  of  pleading  exist- 
ing antecedent  to  the  statute,  it  was  necessary  to  state  in 
such  a  plea  the  names  of  all  the  co-contractors,  so  as  to  give 
the  plaintiff  a  writ  against  all  of  them.  By  the  statute  the 
defendant  can  no  longer  plead  the  non-juinder  of  a  non- 
resident co-contractor;  but  the  plea  which  does  not  mention 
him  is  not  on  that  account  made  good.  I  entertain  no 
doubt  that  the  plea  must  offer  a  virrit  to  the  plaintiffs  against 
all  the  co-contractors,  or  else  it  is  not  good. 


1847. 

^ — V ' 

Oell 
tnd  Another 

9. 

Lord 

CURSSON. 


CoLTMAN,  J. — By  the  law  previous  to  the  passing  of  this 
statute,  a  defendant  might  plead  such  a  plea,  although  some 
of  the  CO -contractors  were  resident  abroad  The  plaintiff 
then  proceeded  against  the  co-contractors  mentioned  in  the 
plea,  by  outlawing  those  who  were  abroad,  and  ultimately 
obtained  judgment  against  the  defendants  who  were  resi^ 
dent  within  the  jurisdiction.  If  afterwards,  one  of  the 
persons  outlawed  appeared,  and  set  aside  the  outlawry,  on 
the  ground  that  he  had  been  out  of  the  jurisdiction  when 
the  proceedings  to  outlawry  took  place,  considerable  diffi- 
culty arose  in  determining  what  course  ought  to  be  pur^ 
sued.  The  object  of  the  present  statute  was  to  prevent  the 
recurrence  of  that  evil 

Crbsswell,  J. — I  am  of  the  same  opinion. 


Williams,  J. — ^I  am  of  the  same  opinion.  K  we  were  to 
bold  this  plea  good,  we  must  also  hold  that  it  would  be  good 
to  plead  that  one  of  the  co-contractors  was  resident  in  the 
country,  but  to  excuse  mentioning  him  in  the  new  writ,  by 
alle^ng  that  the  defendant  could  not  discover  his  residence. 
But  that  is  clearly  not  so.    In  effect,  the  statute  prohibits  a 
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1847.  plea  in  abatement  of  non-joinder,  unless  all  the  co-con- 

^^2ll  tractors  are  resident  in  the  country,  and  unless  the  defendant 

•nd  Another  can  give   the  places  of  residence  of  all,  with  convenient 

Lord  certainty,  in  an  affidavit  verifying  the  plea. 

CUEZOK. 

Judgment  for  the  Plaintifis. 


A  writ  of 


Belcher  and  Others,  Assignees,  &c.  v.  John  Goodered, 
c/a  ^  ^  .-^^'  sued  by  the  name  of  Henry  Goodered. 

rJ^A  TSON  and  Archbold  shewed  cause  against  a  rule 
obtained  by  ChanneU,  Seijt,  for  setting  aside  a  judgment  of 
non  pros,  signed  in  this  case  for  want  of  a  declaration  on 
the  ground  of  irregularity.  The  irregularity  suggested  wa^ 
that  no  appearance  had  been  entered  by  the  defendant    It 


I  oat 
against  a 
defendant  bv 
the  name  of 
••H.  G.,-bia 
real  i 


being  "J.  6." 

An  appearance  appeared,  fix)m  the  affidavits  on  both  sides,  that  the  name 

by  a  person  ^^  ^^^  defendant,  against  whom  the  action  had  been  com- 

^^^'V  menced,  was  **  John  Goodered,"  but  the  writ  described  the 

"fl.  G."   On  defendant  as  "Henry  Goodered"    A  relative  of  the  real 

the  plaintiff,  defendant,  whose  name  was  Heniy  Goodered,  entered  an 

wa^B.^to'^      appearance  to  the  writ     As  soon  as  this  was  ascertained  a 

set  aside  the 

i^pearance 

so  entered, 

the  Court  held 

the  affidavit 


appearance  to  the  writ 

summons  was  taken  out  before  Coltmanj  J.,  to  set  aside  the 
appearance.  An  order  was  accordingly  made  in  pursuance 
of  that  summons  to  set  aside  the  appearance,  and  being 
enti3£'°^!^  taken  to  the  clerk  of  appearances,  he  struck  out  the  appear- 
against  J.  O.,  ance  SO  entered.  The  order  was  not,  however,  served  upon 
the  defendant  The  defendant,  Henry  Goodered,  after^ 
wards  signed  judgment  of  non  pros,  for  not  declaring.  The 
affidavits  disclosed  a  variety  of  other  facts  affecting  the 
merits  of  the  case,  and  the  proceedings,  which  are  imneces- 
saiy  to  state.  The  affidavits,  on  which  the  rule  was  founded, 
^ir^r^SSSb  ^^^  entitled  "  Belcher  and  Others,  Assignees,  &c.  ».  John 
the  clerk  of       Goodered,  sued  by  the  name  of  Henry  Goodered."    It  was 

appearanoes  .  .  . 

has  struck  out    objected,  that  this  was  a  wrong  entiding^  as  there  was,  in 
in  pwnumoe^  ^U  DO  such  causc  in  existence.     The  plaintiff  could  only 

of  that  order. 


sosd  by  the 
name  of 
H.  G." 

A  Judge's 
order  to  set 
aside  an  ap- 
pearance IS 
of  no  arail 
until  served 


QOODERED. 
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enter  an  appearance  in  the  name  by  which  he  had  sued  the        1847. 
defendant,  although  the  defendant  might  correct  the  name      belcheT 
if  he  chose.     He  might,  however,  appear  by  the  name  in 
which  he  was  sued.     That  was  not  the  case  with  the  plain- 
tiff, as  he  was  bound  to  proceed  against  the  defendant  in  * 
the  name  by  which  he  had  sued  the  defendant.     In  Berth' 
toick  V.  Ravenscroft  (a\  the  defendant,  whose  real  name 
was  **  Henry  R.,"  was  described  as  "  Humphrey  D.  R."  in 
the  summons  and  distringas  thereon.      The  affidavit  in 
support  of  an  application  to  set  aside  the  distringas  was 
entitled  *'  B.  against  Humphrey  D.  R.,  sued  as  Henry  R.  f 
and  the  Court  held  the  entitling  wrong,  as  there  was  no 
such  cause  until  the  defendant  appeared.     He  also  cited 
Shrmptan  v.  Carter  (b) ;  Symes  v.  Prosser  (c).  [Cresstoett,  J. 
— ^Your  argument  seems  to  assume,  that  the  defendant  has 
actually  appeared  by  the  wrong  name ;  whereas  the  ground 
on  which  the  present  motion  proceeds  is,  that  no  appear- 
ance at  all  has  been  entered.     WilUams^  J. — The  case  of 
Janes  v.   Eldridge{d)  seems  an   authority  against  you.] 
That  case  is  distinguishable  from  the  present,  as  that  was 
an  application  to  set  aside  the  service  of  the  writ.     [WUde^ 
C.  J. — The  case  of  Jtmes  v.  Eldridge  appears  in  point,  and, 
in  the  absence  of  any  authority  overruling  that  decision, 
the  Court  feels  inclined  to  act  on  it  We  think  the  affidavits 
are  properly  entitled.]     Then  the  Judge's  order  for  setting 
aside  the  appearance  could  not  be  available  for  the  plaintiff 
as  against  the  defendant,  until  it  had  been  served.     Until 
then,  the  appearance  must  be  considered  as  remaining  on 
the  record.     The  universal  rule  was,  that  no  order  could 
affect  the  opposite  party  until  it  was  served.  This  appeared 
from  the  cases  of  Kenney  v.  Hutchinson  (e) ;  NormanJby  v. 
Janes {/);  Wilson  v.  Hunt{g). 

^{a)  7  Dowl.  393 ;  S.  C.  5  M.      4  Scott,  N.  R.  761 ;  1  Dowl.  710, 
&  W.  31.  N.  S. 

(b)  3  Dowl.  648.  ^  (e)  6  M.  &  W.  134 ;  S.  C.  8 

..(e)  AfUe,  vol.  3,  p.  491 ;  S.  C.      Dowl.  l7l. 
16  M.  9c  W.  151.  •  (/)  Ante,  vol.  3,  p.  143. 

^(ji)  4  M.  &  G.  266  J  S.  C.         (g)  1  Chitt.  647. 
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1847.  Watmi  and  Archbold  were  then  heard  upon  the  other 

^^j^^    matters  contained  in  the  affidavits. 

ChanneB,  Setjt,  supported  the  rule. 

WiLDS)  C.  J. — ^1  perfiBCtly  agree  that  it  is  a  rule  with 
respect  to  Judge's  orders  that  they  are  of  no  avail  until 
they  are  served.  Consequently!  the  phuntiff  in  the  presoit 
case  could  not  derive  any  advantage  fiom  the  order  of  the 
learned  Judge,  until  it  was  served  on  the  opposite  party. 
On  the  other  facts  in  the  case,  however,  1  think  the  present 
rule  should  be  discharged,  but  in  doing  so  I  in  no  way 
interfere  with  the  principle  which  I  have  stated. 

COLTMAN,  J*,  (yBBSSWBLL,  J.,  WlLLIAUB,  J.,  CODCUrred. 

Rule  absolute. 


if^e  j^.C/3"^^  BowTBR  V.  Cook. 

In  an  action  M   E ACOCK  shewed  cause  against  a  rule  obtained  by 

the mSieof  Rose^  calling  on  the  defendant  to  shew  cause  why  a  sng- 

IJ^^dri^*^  gestion  should  not  be  entered  on  the  roll,  stating  that  the 

•♦•^esmtothe  action  was  brought  for  a  trespass  to  land,  in  respect  of 

The  defendant  which  notice  not  to  trespass  had  previously  been  given  to 

?!ourt,  and"*^  ^®  defendant  on  behalf  of  the  plaintiff,  pursuant  to  the 

*  WnSTaS*  3  &  4  Vict  c.  24,  8,  3.     It  was  an  action  of  trespass  for 

ceptedand        breaking  and  entering  the  plaintiff's  close,  and  keeping 

discontinued.  .®,  ^,i  ,  .  . 

The  defendant  Certain  Stakes  and  earth  there,  and  causmg  certain  water 

fhe^^iSd  *^  flo^  ^"  ^^^  said  close.     The  defendant  pleaded,  firat, 

a  notice  in        not  guilty;  Secondly,  a  traverse  of  the  plaintiff's  ownership 

seired  on  him,   of  the  close ;  and  thirdly,  leave  and  license. 

statinff  that  if 
he  did  not 

remove  them,  a  second  action  would  be  brought  The  defendant,  however,  continued  the  stakes 
in  the  plaintifTs  land,  and  a  second  action  was  aocordingW  brought.  The  iury  gave  less  than  ¥k. 
damages ;  and  it  was  AeUthat  the  continuance  of  the  stales  in  the  phuntiff's  land  was  a  trespsss 
/  after  notice,  within  the  3  &  4  Vict  c.  24,  s.  3,  and  that,  therefore,  the  plaintiff  was  entided  to 
ftill  costs. 

J7eUalso»  that  in  order  to  obtain  them,  the  plaintiff's  proper  ooune  was  to  applj  to  enter  a 
suggestion,  and  not  for  the  Judge's  certificate. 
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Cook. 


The  cause  was  tried  before  Parker  B.,  at  the  Summer  1847. 
Assizes  for  the  county  of  Hertford,  and  the  jury  found  the  bowybe 
verdict  in  favour  of  die  plaintiff,  with  damages  20s.  An 
application  was  then  made  on  behalf  of  the  plaintiff,  under 
the  3  &  4  Vict  a  24,  s.  2,  for  the  learned  Judge's  oer* 
tificate,  either  that  the  action  was  brought  to  try  a  right, 
or  that  the  trespass  was  wilfiil  and  malioioua  His  Lord- 
ship, however,  refused  to  grant  his  certificate  on  either 
ground;  the  present  rule  was  accordingly  obtained  to  enter 
a  suggestion  upon  the  roll.  At  the  trial,  it  appeared  that 
the  trespass  of  which  the  plmntiff  complained  was  the  con- 
tinuance in  his  land  of  certain  stakes  and  stumps  which 
the  defendant  had  driven  there,  the  effect  of  which  was  to 
divert  fiom  its  channel  a  stream  of  water,  which  was  thence 
caused  to  flow  upon  the  plaintiff's  land.  It  was  now  shewn 
by  affidavit  that  the  trespass,  which  was  the  subject  of  the 
present  action,  had  formed  the  ground  of  a  previous  action, 
when  the  defendant  paid  40s.  into  Court.  That  sum,  the 
plaintiff  had  taken  out  and  discontinued.  No  additional 
act  of  trespass  had  been  committed  by  the  defendant,  but 
he  had  continued  the  stakes  and  stumps  in  the  same  state 
as  when  the  first  action  was  brought.  After  the  discon- 
tinuance, the  plaintiff's  attorneys  perceiving  the  course 
pursued  by  the  defendant,  wrote  a  letter  to  him  in  these 
terms: — 

'*  Hemel  Hempstead,  August  8,  1845. 
Sir, 

We  are  directed  by  Mr.  Bowyer  to  give  you  notice,  that 
unless  you  divert  the  course  of  the  water,  so  as  to  prevent 
its  flowing  over  his  land  and  ditch,  and  restore  the  ditch 
to  its  former  state,  and  remove  the  earth,  stumps,  stakes, 
and  other  encroachments  on  his  land  and  fence,  in  the 
parish  of  Ippolitts,  in  such  a  manner  as  shall  be  satisfactory 
to  him,  a  fiu^ther  action  will  be  brought  against  you  previous 
to  Michaelmas  Term. 

(Signed)  «  Smith  and  Groter." 

«  Mr.  John  Cook.'* 

o  G  o  2 
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1847.  Notwithstaoding  the  receipt  of  this  notice,  the  defendant 

B^Jj^      permitted  the  stakes  and  stumps  to  continue  in  the  plain- 
tiff's land     The  present  action  was  then  brought     The 
first  question  then  was»  whether  the  form  of  application 
adopted  by  the  plaintiff  was  his  proper  course.     Some 
difficulty  arose  in  construing  the  act  of  Parliament     The 
first  section  repealed   the  43  Eliz.  c.  6,  as  well  as  the 
22  &  23  Car.  2,  c.  9 ;  the  former  so  &r  as  it  related  to 
actions  of  trespass,  or  trespass  on  the  case,  and  the  latter  so 
far  as  it  related  to  costs  in  personal  actions.  Then  by  sect  2 
it  was  provided,  that  if  the  plaintiff  in  any  action  of  trespass, 
or  trespass  on  the  case  recovered  less  damages  than  40s^ 
the  plaintiff  should  not  be  entitled  to  recover  any  costs 
whatever,  unless  the  Judge,  '' before  whom  such  verdict 
shall  be  obtained,  shall  immediately  afterwards  certify  on 
the  back  of  the  record,"  '*  that  the  action  was  really  brought 
to  try  a  right,  besides  the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  for  which  the  action  shall  have 
been  brought,  or  that  the  trespass  or  grievance  in  respect 
of  which  the  action  was  brought  was  wilful  and  malicious." 
The  learned  Judge  who  tried  the  cause  having  refused  to 
give  the  certificate  contemplated  by  this  section,  the  pluntiff 
was,  by  the  operation  of  that  section,  deprived  of  his  right 
to  costs.     Then,  in  the  third  section  a  proviso  was  intro- 
duced, *'  that  nothing  herein  contained  shall  extend  to  or 
be  construed  to  extend  to  deprive  any  plaintifis  of  costs  in 
any  action  or  actions  brought  for  a  trespass  or  trespasses 
over  any  lands,  commons,  wastes,  closes,  woods,  plantations, 
or  enclosures,  or  for  entering  into  any  dwellings,  outbuildings, 
or  premises  in  respect  of  which  any  notice  not  to  trespass 
thereon  or  therein  shall  have  been  previously  served,  by  or 
on  behalf  of  the  owner  or  occupier  of  the  land  trespassed 
over,  upon  or  left  at  the  last  reputed  or  known  place  of 
abode  of  the  defendant  or  defendants  in  such  action  or 
actions."    This  proviso,  it  was  contended,  on  the  part  of 
the  plaintiff,  took  the  case  out  of  the  operation  of  the 
second  section ;  and,  consequently,  that  it  was  competent 
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to  him  to  apply  to  enter  a  suggestion;  as,  without  it,  he        1847. 
might  be  deprived  of  his  costs  altogether.     In  Sherwin  v.     '"^^JJ^^ 
Swindell  {a)y  which  was  an  application  to  set  aside  a  Judge's  ^' 

certificate  granted  under  sect  2,  Parke,  B.,  in  speaking  of 
sect  3,  observed,  "  very  probably  the  object  of  the  framer 
of  that  clause  was  that  which  has  been  stated  by  my  Lord, 
namely,  to  prevent  the  fourth  section  of  the  8  &  9  Wm.  3, 
c.  11,  from  being  inoperative.  But,  if  so,  the  clause  is  not 
happily  expressed,  for  it  applies  only  to  one  case  provided 
for  by  the  statute  of  Wm.  3,  namely,  that  of  a  written 
notice  served  upon  or  left  at  the  last  reputed  or  known 
place  of  abode  of  the  defendant,  leaving  unaffected  the  case 
of  a  verbal  notice,  or  of  a  notice  posted  up  upon  the  land. 
There  is  some  difficulty  in  putting  a  construction  upon  this 
section.  One  interpretation  of  it  may  be,  that,  wherever 
a  notice  in  writing  has  been  given,  the  plaintiff  shall  be 
entitled  to  full  costs  without  any  certificate,  although  the 
amount  of  damages  be  less*  than  405.;  but,  if  so,  unless  the 
fiict  of  the  notice  appeared  on  the  face  of  the  declaration, 
it  would  seem  that  there  must  be  a  su^estion  on  the  record 
for  that  purpose,  which,  according  to  the  recent  decision  of 
this  Court,  the  defendant  would  be  at  liberty  to  traverse. 
Or  the  meaning  may  be,  that  it  shall  be  imperative  on  the 
Judge  to  certify  where  a  written  notice  has  been  given, 
whereas  in  other  cases  it  b  discretionary.  Probably,  in 
order  to  avoid  the  inconvenience  of  the  former  decisions, 
the  latter  is  the  true  construction,  but,  without  deciding 
that  point,  it  is  enough  to  say  that  the  statute  of  Victoria 
leaves  the  statute  of  Wm.  3  wholly  untouched,  except  in 
the  particular  case  mentioned  in  the  third  section,  namely, 
of  a  trespass  committed  after  a  written  notice ;  and,  there- 
fore, that  I  was  fully  authorized  by  the  statute  of  Wm.  3, 
and  that  of  Victoria  taken  together,  to  grant  this  certificate." 
Assuming,  however,  that  the  present  was  the  proper  form 
of  application,  a  question  arose  whether  the  notice  contained 

/{a)  12  M.  &  W.  783,  790;  S.  C.  ante,  vol.  1,  p.  999. 


820  CA8E8  ON   POINTS  OF   PAACTICB,   C.    P. 

1847.       in  the  letter  fiom  the  plaintiff's  attoroeys  was  properij  a 
^^^^J^^^     ^'notice  not  to  treqMaB."    That  it  could  hardly  be  con- 
«•  ndered  to  be,  as  it  was  merely  an  intimadon  that  if  he  did 

not  abate  what  had  originally  oonstitated  the  cause  of  action 
in  the  original  suit,  an  action  would  be  brot^ht  for  its 
continuance.  No  doubt  it  must  be  assumed,  that  driving 
the  stakes  and  stumps  into  the  plaintiff's  land  originally 
constituted  trespass.  [Wildey  C.  J. — ^A  continuance  of  the 
stakes  in  the  plaintiff's  land  constitutes  a  trespass.  A  notice 
to  remove  the  stakes  is  a  notice  not  to  continue  it  Then 
continuing  after  that,  is  a  trespass  after  notice.  Supponng 
the  Judge  to  refiise  to  certify  that  the  trespass  was  wilful 
and  malicious,  the  plaintiff  would  be  without  remedy  as 
the  record  now  stands,  unless  he  could  be  permitted  to 
enter  a  suggestion.  The  case  oi  Holmes  ▼•  Wibon  and 
Others  (a),  was  similar  to  the  present  That  was  an  action 
of  trespass  for  wrongfully  continuing  a  building  on  the 
plaintiff's  land,  for  the  erection  of  which  the  plaintiff  had 
already  recovered  compensation;  and  it  was  there  held, 
that  a  recovery,  with  satisfaction,  for  erecting  it,  did  not 
operate  as  a  purchase  of  the  right  to  continue  such  erection. 
Wiltiamsy  J. — The  case  of  Hudson  v.  Nicholson  {b)  is  an 
authority  to  shew  that  the  continuance  of  the  stakes  was  a 
trespass.]  In  the  case  of  Daw  v.  Hole  (c)^  the  Court  of 
Queen's  Bench  directed  the  Master's  decision  to  be  set 
aside,  he  having  allowed  the  plaintiff  his  full  costs  in  an 
action  of  trespass,  wherein  the  plaintiff  had  recovered  less 
than  40^.,  notice  not  to  trespass  having  been  given  to  the 
defendant  There,  no  su^estion  had  been  entered,  and 
the  learned  Judge  had  refused  to  grant  his  certificate  that 
the  trespass  was  wilful  and  maIiciou&  [Wilde,  C.  J. — In 
that  case,  the  Master  had  improperly  allowed  the  plaintiff 
his  full  costs;  as  the  plaintiff  had  not  shewn,  either  by 
certificate  or  suggestion,  that  he  was  entitled   to  them. 

/(a)  10  A.  &  £.  503.  (c)  15  Law  Jour.  N.  S.,  Q.  B.  32. 

y{b)  5  M.  &  W.  437. 
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Here,  the  question  is,  whether  the  proper  course  is  not  for        1847. 

the  plaintiff  to  entitle  himself  to  them  by  a  suggestion.       bowyeb 

I  know  of  no  other  mode.1  ^  •• 

•*  Cook. 

Rmcj  in  support  of  the  rule,  was  stopped  by  the  Court. 

WiLDB,  C.  J.— The  Court  think  that  this  rule  ought  to 
be  made  absolute.  By  the  22  &  23  Car.  2,  c.  9,  it  is  pro- 
vided, that  in  all  actions  of  trespass,  if  the  plaintiff  recovers 
a  less  sum  than  forty  shillings,  unless  the  Judge  certifies 
certain  matters  the  plaintiff  shall  recover  no  more  costs  than 
damages.  That  was  the  whole  law  as  to  this  subject,  with 
reference  to  trespasses  on  land.  Then  by  the  8  &  9  Wm.  3, 
c.  11,  costs  were  restored,  in  certain  cases,  to  plaintiiis 
where  the  statute  of  Charles  had  taken  away  costs. 
By  sect  4  of  that  statute,  it  was  enacted  that  in  all 
actions  of  trespass,  where  at  the  trial  it  appeared,  and 
was  certified  by  the  Judge  under  his  hand  on  the  back 
of  the  record,  that  the  trespass  upon  which  the  defendant 
was  found  guilty,  was  wilful  and  malicious,  the  plaintiff 
should  be  entitled  to  full  costs.  The  effect  of  this  provision 
was  to  give  costs  and  not  to  take  them  away;  and  the 
object  evidently  intended  was  to  qualify  the  provisions  of 
the  statute  of  Charles.  If,  therefore,  the  statute  of  Charles 
was  repealed,  the  statute  of  William  became  nugatory.  But 
the  statute  of  the  3  &  4  Vict.  c.  24,  s.  1,  did  repeal  the 
statute  of  Charles  so  far  as  it  related  to  a  case  of  this 
description.  Then  how  stands  the  law  ?  The  plaintiff  in 
an  action  of  trespass  in  such  a  case  is  entitled  to  costs.  It 
is  true,  the  statute  of  William  gives  costs  in  certain  cases, 
but  that  provision  was  in  order  to  modify  the  statute  which 
took  them  away.  To  make  the  statute  take  away  the  costs 
from  the  plaintiff  would  be  quite  contrary  to  the  intention 
of  the  Legislature.  Then  comes  the  3  &  4  Vict  c.  24, 
which,  after  taking  away  the  plaintiff's  costs,  except  under 
certain  circumstances,  introduces  a  proviso  in  section  3,  by 
which  it  is  enacted,  **  that  nothing  herein  contained  shall 
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1847.      extend  to  or  be  construed  to  extend  to  deprive  any  plaintifi 
BowYEE     ^^  ^^^  '^^  ^^y  ^^^^  ^^  actions  brought  for  a  trespass  or 
^         trespasses  over  any  lands,"  **  in  respect  of  which  any  notice 
not  to  trespass  thereon  or  therein  shall  have  been  previously 
served,  by  or  on  behalf  of  the  owner  or  occupier  of  the  land 
trespassed  over.'*    If  we  incorporate  that  proviso  with  the 
previous  section,  the  present  will  appear  to  be  a  case  in 
which  it  was  not  intended  by  the  Legislature   that  the 
plaintiff  should  be  deprived  of  his  costs.     It  is  true  that  in 
Daw  V.  Hole  {a\  the  Court  held  that  the  plaintifl^  not 
having  a  certificate  of  the  Judge  who  tried  the  cause, 
and  there  being  nothing  on  the  record  to  shew  his  right, 
was  not  entitled  to  his  costs.     There,  however,  it  does  not 
appear  that  the  attention  of  the  Court  was  drawn  to  the 
effect  of  the  statute  of  William  3  on  the  statute  of  Charles; 
but  merely  to  the  effect  of  the  former  statute,  in  connection 
with  the  3  &  4  Vict,  which  repealed  the  statute  taking 
away  the  plaintiff^s  costs.     It  seems  to  me,  therefore,  that 
the  plaintiff  is  entitled  to  his  costs  as  a  matter  of  right,  if 
the  trespass  has  been  committed  after  notice  given  not  to 
trespass.     Then  the  question  is,  whether  the  trespass  was 
committed  after  notice.     The  continuance  of  the  stakes  is 
a  new  trespass.     If  there  was  a  new  trespass,  was  it  after 
notice?     I  think  it  was.     The  owner  of  the  land  says, 
^^  You  have  put  stakes  into  my  land,  and  if  you  do  not 
remove  them  I  will  bring  an  action  against  you."    The 
question  is,  whether  that  was  a  notice  not  to  trespass?    I 
think  it  clearly  was.     Then  the  trespass  being  committed 
after  notice,  in  what  way  is  the  plaintiff  to  entitle  himself  to 
costs.     He  could  not  be  deprived  of  them,  in  consequence 
of  the  Judge  refusing  to  grant  his  certificate ;  for,  by  the 
words  of  the  statute  the  right  to  costs  does  not  depend  upon 
the  certificate,  but  whether  a  notice  has  been  given.     Then, 
the  record  which  ought  to  shew  his  right  to  costs  is  silent 
as  to  the  notice.     How  then,  is  it  to  be  put  on  the  record  ? 
The  defendant  has  a  right  to  dispute  his  claim  to  costs. 
(a)  15  Law  Jour.  N.  S.  Q.  B.  32. 
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Cook. 


^  But  in  what  mode  can  the  plaintiff's  claim  to  costs  and  the        1847. 

3  defendant's  right  to  dispute  that  claim  be  raised,  except  by       boJtyb* 

^  a  suggestion?    None.     It  appears  to  me,  therefore,  that 

-  the  justice  of  the  case  will  be  in  every  way  satisfied  by 

^''  entering  a  suggestion,  and,  therefore,  that  the  present  rule 

r.  ought  to  be  made  absolute. 

i: 

3  CoLTMAN,  J. — It  seems  to  me  that  the  case  of  Sherwin  ▼. 

I.  Swtndall  (a)  is  not  in  point,  as  that  was  only  a  decision, 

::  that  the  Judge  trying  the  cause  had  power  to  certify.  Then 

I.  as  to  the  case  of  Daw  ▼.  Hoky  that  was  a  mere  question 

3  whether  the  Master  had  power  to  tax  the  plaintiff  his  full 

3  costs,  the  Judge  having  refused  his  certificate.     There,  no 

suggestion  was  entered  on  the  record,  and,  consequently, 
r.  there  was  nothing  to  authorize  the  Master  to  tax  the  plain- 

^  tiff's  costs;  but  the  question  as  to  entering  a  suggestion 

was  not  considered.     That  case,  therefore,  does  not  conflict 
,  with  the  opinion  which  the  Court  has  formed.     It  appears 

to  me  that  there  is  no  other  mode  of  securing  the  plaintiff's 

right  to  costs  than  by  entering  a  suggestion. 

,  Cbesswell,  J. — I  agree  with  the  rest  of  the  Court  that 

this  is  a  very  plain  case.  The  plaintiff  is  prima  facie 
entitled  to  his  costs.  He  is  entitled  to  them  unless  the 
defendant  shews  some  statute  which  takes  them  away  fi'om 
him.  The  only  statute  on  the  point  now  is  the  3  &  4  Vict 
c.  24.  That  statute  does  not  take  them  away  fix)m  him,  if 
there  has  been  a  notice  served  on  the  defendant  before  the 
trespass,  which  b  the  subject  of  the  action,  was  committed. 
If,  therefore,  notice  has  been  given,  the  plaintiff  is  entitled 
to  his  costs.  But  how  is  that  fact  to  be  ascertained  ?  It 
might  appear  at  the  trial,  or  it  might  not;  but  if  it  did 
not  appear,  how  is  the  fact  to  be  ascertained?  That  can 
only  properly  be  done  by  means  of  a  suggestion. 

Williams,  J. — If  the  fact  of  the  notice  appeared  at  the 
^{a)  12  M.  &  W.  783 ;  S.  C.  ante,  vol.  1,  p.  999. 
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1847.        trial,  the  Jadge  might  be  induced  on  that  ground  to  grant 

'^'^^^(^^    his  certificate  in  pursuance  of  section  2 ;  but  it  seems  to  me 

V-  more  convenient,  that  we  should  hold  the  proper  conrae  to 

be  to  enter  a  suggestion,  than  that  the  Judge  should  be 

required  to  grant  his  certificate. 

Rule  absolute. 


^n,  ^o^-^^'  Webb  v,  Hurbell. 

lo  a  plea  of  Ll  EBT.     The  declaration  contained  two  counts,  the  first 

meDtfm  Uie  ^or  goods  sold  and  delivered,  the  second  on  an  account 

w?ero  iS^i^"'  stated.     The  defendant  pleaded  as  to  67L  10*.,  parcel,  &c., 

alleged  that  that  the  plaintiff  ouffht  not  further  to  maintain  his  aforesaid 

a  plaint  had  *  .^ 

been  levied  action  thereof  against  him,  because  he  sajs,  that  the  ci^  of 

pEu*^  in  London  now  is,  and  immemoriallj  has  been  an  ancient  city; 

Ma  OT^s^Court  *^^  '^*^  there  is,  and  immemoriallj  has  been  a  custom 

before  the  therein,  that  if  any  person  affirms  or  hath  affirmed  a  plaint 

ment  of  the  in  debt,  in  the  Court  of  her  present  Majesty,  or  her  prede- 

wal*  no  alle!'*  cessors,  kings  or  queens  of  England,  held  or  to  be  holden 

^ration  of  before  the  mayor  and  aldermen  of  the  said  city,  for  the  time 

issuing  a  scire  "^  "^ 

facias  to  warn    being,  in  the  chamber  of  the  Guildhall  of  the  said  city, 

who  wu  the  within  the  said  city,  according  to  the  custom  of  the  said 
nishee^  rovious  ^^^»  *^^  upon  such  plaint  it  bc  or  hath  been  commanded 
to  the  com-       by  the  Court  to  any  of  the  serieants-at-mace  and  ministerB 

mcDcement  of  •/  •# 

the  suit,  the  of  the  said  Court  to  summon  such  person  named  defendant 
pleasuffident    ^^  ^^^^  plaint,  to  appear  in  the  same  Court,  to  answer  the 

Where,         plaintiff  ill  such  plaint,  and  if  it  is  or  has  been  certified  and 
pending  an         *  r         ' 

action,  a  returned  by  such  serjeant-at-mace  and  minister  of  the  Coiut 

tachment  in  that  the  defendant  in  such  plaint  has  or  had  nothing  within 

Mayor'sCourt  ^^^  **^^  ^^^y»  ^^  ^^^  liberties  thereof  whereby  he  can  or  could 

is  executed,  be  Summoned,  nor  is  nor  was  to  be  found  within  the  said 

but  which 

latter  suit  had    city,  and  such  defendant  at  that  Court  being  solemnly  called, 

been  com- 
menced 

previous  to  the  action :  Held,  that  it  miffht  be  pleaded  to  the  further  maintenance  of  the  action. 
In  such  a  plea,  if  the  custom  as  stated  does  not  all^e  any  precept  to  the  seijeant-at-mace  to 
warn  the  detcndant  to  bo  necessary,  and  the  custom  is  not  traversed,  an  averment  of  such  a 
precept  need  wft  bo  introduced. 
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makes,  or  bus  made  defiiult^  and  in  the  same  Court  it  is  or       1847. 
has  been  alleged  by  the  plaintiff  in  the  plaint,^hat  anj  other        ^^^^ 
jpersonowes  or  has  .owed  to  any  such  defendant  any  sum  ^' 

of  money  amounting  to  the  debt  in  such  plaint  specified,  or 
any  part  thereof,  then  at  the  petition  of  sach  plaintiff  made 
to  the  same  Court  for  process,  according  to  the  custom  of 
the  said  city,  that  is  to  say,  that  such  person  so  owing  or 
having  owed  such  debt  as  aforesaid,  being  found  within  the 
jurisdiction  of  the  said  Court,  may  or  m%ht  be  warned  by 
the  said  serjeant-at-mace  or  minister  of  the  said  Court,  not 
to  part  with  such  debt  or  sum  of  money  so  being  in  his 
hands  and  custody  without  license  of  the  said  Court,  but  the 
same  in  his  hands  and  custody  keep,  so  that  the  said 
defendant  might  be  attached  thereby,  that  he  might  appear 
in  the  same  Court  to  answer  the  said  plaintiff  in  the  plea  in 
such  plaint  specified,  it  is  and  has  been  commanded  by  the 
Court  to  one  of  the  serjeants*at-maoe  and  a  minister  of  the 
Court,  to  attach  such  defendant  in  such  plaint  by  such  sum 
of  money  so  being  in  the  hands  or  custody  of  such  other 
person,  according  to  the  said  custom,  so  that  such  defendant 
might  appear  at  the  then  next  Court  to  be  holden  before 
the  said  mayor  and  aldermen,  in  the  chamber  of  the 
Guildhall,  to  answer  the  plaintiff  in  the  plea  in  such  plaint 
specified,  and  then  if  such  serjeant-at-mace  and  minister  of 
the  Court  return  and  certify  to  such  Court,  such  defendant 
to  be  attached  according  to  the  said  custom,  by  such  sum  of 
money  so  being  in  the  hands  or  custody  of  such  other  person 
to  be  defended  and  kept,  so  that  such  defendant  in  such 
plaint  named  might  appear  at  the  same  or  the  then  next 
Court  holden,  or  to  be  holden  to  answer  such  plaintiff  in  the 
plea  in  such  plaint  specified ;  and  if  the  defendant  at  that  and 
three  other  Courts  then  next  severally  holden,  or  to  be  holden 
before  the  mayor  and  aldermen  of  the  said  city,  in  the 
chamber  of  the  Guildhall  of  the  said  city,  being  solemnly 
V.  called  does  not  appear,  but  makes  default,  and  such  four 
defaults,  according  to  the  custom  of  the  said  city,  are  recorded 
against  such  defendant  at  such  four  Courts  afler  such  at- 
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1847.  tachment  made,  and  if  such  ]^ntiff  in  such  plaint  named 
at  eyeiy  of  such  four  Courts,  in  his  own  person  or  by  his 
attorney  appear  and  offer  himself  agunst  such  defendant  in 
the  plea  in  such  plaint  specified,  according  to  the  custom  of 
the  said  city ;  then,  at  the  last  of  the  said  four  Courts,  or  at 
any  Court  holden  or  to  be  holden  after  such  four  defimlts 
recorded  at  the  petition  of  such  plaintiff  in  such  plaint 
named  made  to  the  Court,  it  is  and  has  been  used  for  the 
Court  to  command  such  or  any  other  seijeant-at-mace  and 
minister  of  the  Court  to  warn  such  other  person  so  being 
found  within  the  said  city,  according  to  the  custom  of  the 
said  city,  to  be  and  appear  at  any  Court  afterwards  to  be 
holden  before  the  mayor  and  aldermen  of  the  said  city,  to 
shew  if  any  thing  he  has  or  knows  to  say  for  himself  why 
such  plaintiff  in  such  plaint  ought  not  to  have  execution  of 
such  sum  so  attached  as  aforesaid,  and  if  at  such  Court  such 
serjeant-at-mace  return  and  certify  such  other  person,  in 
whose  hands  such  sum  of  money  is  or  has  been  attached,  to 
be  wanted  according  to  such  custom,  to  be  and  appear  in 
the  same  Court  to  shew  such  cause,  and  if  such  person  so 
warned,  being  solemnly  called  at  such  Court,  do  not  appear 
or  has  not  appeared,  but  makes  or  has  made  de&ult,  then 
it  is,  and  from  time  immemorial  it  has  been  used  and 
accustomed  for  such  Court  to  award  such  plaintiff  to  have 
execution  of  such  sum  so  attached,  to  satisfy  such  plaintiff 
the  debt  in  such  plaint  specified,  or  so  much  thereof  as  such 
sum  so  attached  extends  or  has  extended  to  satisfy,  by 
sujficient  pledges  to  be  found  and  given  by  such  plaintiff  in 
such  plaint  named  in  the  same  Court,  according  to  such 
custom,  to  restore  to  such  defendant  such  sum  of  money  so 
attached,  if  such  defendant  within  a  year  and  a  day  thence 
next  ensuing,  come  or  has  come  into  the  Court  so  holden, 
and  disproves  or  avoids  or  has  disproved  or  avoided,  such 
debt  in  such  plaint  mentioned,  according  to  the  custom  of 
the  said  city;  and  that  after  such  pledges  found,  and  exe- 
cution had  of  such  sum  so  in  the  hands  and  custody  of  such 
other  person  attached  and  defended  by  the  plaintiff  in  such 
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I  plaint  named,  such  other  person,  in  whose  hands  or  cu8->        1847. 

tody  such  sum  is  or  has  been  attached,  is  or  has  been  dis- 
i  charged  against  such  defendant  of  the  sum  so  attached  and 

had  in  execution,  and  such  defendant  in  such  plaint  named 
I  is  or  has  been  dischai^ged  against  the  same  plaintiff  of  so 

:  much  of  his  debt  in  such  plaint  demanded  by  such  plaintiff^ 

I  so  long  as  such  judgment  and  execution  remains  in  force 

e  and  effect  not  revoked  or  disproved  by  such  defendant ;  and 

J^  if  such  sum  of  money  so  attached  and  defended  and  had  in 

execution  amount  not  nor  has  amounted  in  the  whole  to  the 
^  sum  of  the  debt  in  and  by  the  said  plaint  demanded  by  such 

plaintiff  against  such  defendant,  then  such  plaintiff,  by  the 
custom  of  the  said  Courts  is  and  from  time  immemorial  has 
been  used  and  accustomed  to  have  process  against  such 
defendant  according  to  such  custom,  for  the  residue  of  his 
debt  by  him  in  such  plaint  demanded,  and  the  now  defendant 
further  says,  that  the  said  custom,  and  all  other  customs  of 
the  said  city  obtained  and  used  in  the  said  city  during  all 
the  time  aforesaid,  were,  by  authority  of  a  Parliament  holden 
in  the  seventh  year  of  the  reign  of  his  Majesty  Richard  the 
Second,  late  king  of  England,  ratified  and  confirmed  to  the 
then  mayor  and  commonalty  of  the  said  city  and  their 
successors.  And  the  defendant  in  this  suit  further  says, 
that  Charles  Barnard,  before  the  commencement  of  this 
action  of  the  plaintiff  in  this  suit,  against  the  defendant  in 
this  suit,  to  wit,  on  the  29th  day  of  April,  1846,  in  his  own 
proper  person,  came  into  the  Court  of  our  Sovereign  Lady 
the  Queen,  then  before  the  mayor  and  aldermen  of  the  said 
city  of  London,  in  the  chamber  of  the  Guildhall  of  and 
within  the  said  city,  according  to  such  custom,  the  said 
chamber  then  and  still  being  in  and  parcel  of  the  said  Guilds 
hall,  and  then  and  there  aflSrmed  a  certain  plaint  against  the 
now  plaintiff  George  Webb,  in  a  plea  of  debt,  upon  demand  of 
15021  of  lawful  money  of  Great  Britun,and  the  same  Charles 
Barnard  then,  in  the  same  Court,  according  to  such  custom, 
found  pledges  to  prosecute  such  suit,  to  wit,  John  Doe,  and 


HUBftlLL. 


8S8  CASES  ON   POINTS  OF   PRACTICB,   C.    P. 

1847.  Richard  Roe,  and  ihesk  and  there  appointed  in  his  stead 
^^]|^^  John  Carter,  his  attorney,  against  the  said  now  plaintiff,  in 
the  plea  of  the  said  plaint,  acocxding  to  such  custom,  and  it 
was  granted  to  him,  &c;,  whereupon,  at  the  petition  of  the 
said  Charles  Barnard,  then  and  there  made  to  such  Court, 
by  his  said  attorney,  and  by  virtue  of  such  plaint,  it  was 
then  and  there  commanded  by  the  said  Court  to  Chailes 
Sewell,  then  being  one  of  the  seijeants-at-mace  of  such 
Court,  that  he,  according  to  such  custom,  should  summon, 
by  good  summoners,  the  plaintiff  in  this  suit  to  appear  at 
die  same  Court  so  holden  before  the  mayor  and  aldermen  of 
the  said  city,  in  the  chamber  of  the  GuUdhall  of  the  said 
city^  to  answer  the  said  Charles  Barnard,  in  the  plea  in  such 
plaint  specified,  and  that  the  said  Charles  Sewell  should 
return  and  certify  what  he  should  do  by  virtue  of  the  said 
precept,  and  afterwards,  at  the  same  Court,  the  said  Chailes 
Sewell,  according  to  such  custom,  returned  and  certified  to 
the  same  Court  that  the  plaintiff  in  this  suit  had  nothing 
within  the  said  ci^  or  the  liberties  thereof,  whereby  he 
could  be  summoned,  nor  was  he  to  be  found  within  the 
same,  and  thereupon  the  now  plaintiff  was  then  and  there 
at  the  same  Court  solemnly  called  and  did  not  appear,  hot 
made  defiuilt,  and  thereupon,  aftelwards,  and  before  the 
commencement  of  this  action,  to  wit,  on  the  day  and  year 
last  mentioned,  at  the  same  Court,  it  was  alleged  by  the 
said  Charles  Barnard,  by  his  said  attorney^  that  the  said 
Charles  John  Hurrell,  the  now  defendant,  owed  to  the  now 
plaintiff  67/.  lOs.  in  monies  numbered,  as  the  proper  monies 
of  the  now  plaintiff,  and  then  detained  the  same  in  his  hands 
and  custody;  and  the  now  defendant  fimher  say^  that  he, 
the  now  defendant,  at  the  time  when  it  was  by  the  said 
Charles  Barnard,  by  his  said  attorney  so  alleged  as  last 
aforesaid,  was,  and  was  found  within  the  said  dtjj  and 
within  the  jurisdiction  of  the  same  Court;  and  thereupon 
the  said  Charles  Barnard,  by  his  attorney  then  and  there 
prayed  process,  according  to  such  eustmn,  to  attach  the 


BA8TEB  TERM,    10  VICT.  829 

now  plaintiff,  by  the  said  Vlh  10«.,  so  being  in  the  hands  1847. 
and  custody  of  the  now  defendant,  so  that  the  now  plaintiff  ^^~webb 
might  appear  at  the  next  such  Court  to  be  held  before  the  «• 

mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the 
Guildhall,  of  and  in  the  same  city,  to  answer  the  said 
Charles  Barnard,  in  the  plea  in  such  plaint  specified ;  where- 
upon, at  his  said  petition,  it  was  then  and  there  commanded 
by  such  Court,  before  the  commencement  of  this  action,  to 
the  said  seijeant-at'^mace  and  minister  of  the  said  Court, 
that  hCy  according  to  such  custom,  should  attach  the  now 
plaintiff  by  the  said  67/.  10«*,  so  being  in  the  hands  and 
custody  of  the  now  defendant  as  aforesaid,  and  the  same  in 
his  hands  and  custody  defend  and  keep  according  to  such 
custom,  so  that  the  now  plaintiff  might  appear  at  the  then 
next  such  Court  to  be  holden  before  the  said  mayor  and 
aldermen  of  the  said  city,  in  the  Guildhall  of  the  said  city, 
to  wit,  on  Saturday,  the  2nd  of  May,  then  next,  according 
to  such  custom,  to  answer  the  said  Charles  Barnard  in  the 
plea  in  the  said  plaint  specified,  and  that  the  said  seijeant- 
at-mace  and  minister  of  the  said  Court,  should  then  return 
and  certify  to  such  Court  what  he  should  do  by  virtue  of 
that  precept,  and  the  same  day  was  given  to  the  said 
Charles  Barnard ;  and  the  now  defendant  further  says,  that 
afterwards  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  he,  the  now  de- 
fendant, being  then  found  within  the  said  city,  and  within 
the  jurisdiction  of  the  said  Court,  was  then  and  there  duly 
warned,  according  to  the  said  custom,  by  the  said  serjeant- 
at-mace,  and  minister  of  the  said  Court,  not  to  part  with 
the  said  sum  of  &11  10«»  without  the  license  of  the  said 
Court,  but  the  same  in  his  hands  and  his  custody  safely  to 
keep,  so  that  the  now  plaintiff  might  be  attached  thereby, 
that  he  might  appear  at  the  said  then  next  Court,  to  answer 
the  said  Charles  Barnard  in  the  pl^  in  the  said  plaint 
specified,  and  thereby  the  said  seijeantrat-mace  duly  at- 
tached the  now  plaintiff  by  the  siud  sum  of  6721  10«.,  and 
that  afterwards,  to  wit,  at  the  said  then  next  Court  holden 
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1847*  before  the  said  mayor  and  aldermen  of  the  said  city,  in  the 
Wmb  ^^  chamber  of  the  Guildhall  of  the  said  city  on  the  said 
Saturday,  the  2nd  of  May,  in  the  year  last  aforesaid,  the 
said  Charles  Barnard,  by  his  said  attorney,  appeared,  and 
the  said  8eijeant-«t-mace  returned  and  certified  to  the  same 
Court  that  he,  by  virtue  of  the  said  precept,  had  thereupon, 
to  wit,  on  the  30th  day  of  April,  in  the  year  last  aforesaid, 
between  the  hours  of  twelve  and  one  of  the  clock  in  the 
afternoon,  attached  the  said  now  plaintiff  by  the  said 
6721  10c,  so  being  in  the  hands  and  custody  of  the  now 
defendant,  and  the  same  had  defended  and  kept  in  his 
hands  and  custody,  according  to  such  custom,  so  that  the 
now  plaintiff  might  appear  at  the  said  Court,  so  holden  on 
the  said  2nd  of  May  in  the  year  last  aforesaid,  to  answer 
the  said  Charles  Barnard,  in  the  said  plea,  in  his  said  plaint 
specified ;  and  thereupon  the  nowpliuntiff  at  the  same  Court 
was  solemnly  called,  but  did  not  appear,  but  then  made  a 
first  default,  which  said  first  default,  at  the  same  Court, 
was  recorded  according  to  such  custom;  and  thereupon, 
according  to  such  custom,  a  further  day  was  then  given  by 
the  same  Court,  to  the  said  now  plaintiff,  to  appear  at  the 
then  next  such  Court  to  be  holden  before  the  mayor  and 
aldermen  of  the  said  city,  in  the  chamber  of  the  GuildhaQ 
of  the  said  cily,  on  Monday,  the  4th  of  May,  in  the  year 
last  aforesaid,  to  answer  the  said  Charles  Barnard,  in  the 
plea  in  his  sdd  plaint  specified,  and  the  same  day  vras  by 
the  sud  Court  given  to  the  said  Charles  Barnard,  according 
to  such  custom ;  at  which  said  next  such  Court  holden  on 
the  day  and  year  hist  mentioned,  the  said  Charles  Barnard, 
by  his  attorney,  appeared,  and  offered  himself  against  the 
now  plaintiff  in  the  plea  in  the  said  plaint  specified,  accord- 
ing to  such  custom ;  and  thereupon,  at  the  same  Court,  the 
said  plainuff  was  again  solemnly  called,  but  did  not  appear, 
and  then  made  a  second  default,  which  was  recorded  at  the 
same  Court,  according  to  such  custom;  and  thereupon,  ac- 
cording to  such  custom,  a  further  day  was  then  given  by 
the  said  Court  to  the  now  plaintiff  to  i^pear  at  the  then 
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next  such  Court,  to  be  holden  before  the  mayor  and  alder-  1847* 
men  of  the  said  city,  in  the  chamber  of  the  Guildhall  of  the  Wbbb 
said  city,  on  Tuesday,  the  5th  of  May,  in  the  year  last  *• 

aforesaid,  to  answer  the  said  Charles  Barnard,  in  the  plea 
in  his  said  plaint  specified,  and  the  same  day  was  by  the 
same  Court  given  to  the  said  Charles  Barnard,  according 
to  such  custom ;  at  which  said  next  such  Court,  holden  on 
the  day  and  year  last  aforesaid,  the  said  Charles  Barnard, 
by  his  said  attorney,  appeared,  and  offered  himself  against 
the  now  plaintiff,  in  the  plea  in  his  said  plaint  specified^ 
according  to  such  custom;  and  thereupon,  at  the  same 
Court,  the  now  plaintiff  was  again  solemnly  called,  and  did 
not  appear,  but  then  made  a  third  default,  which  was  re* 
corded  at  the  same  Court,  according  to  such  custom ;  and 
thereupon,  according  to  such  custom,  a  further  day  was  then 
given  by  the  same  Court  to  the  now  plaintiff,  to  appear  at 
the  then  next  such  Court  before  the  mayor  and  aldermen  of 
the  said  city  of  London,  to  be  holden  in  the  chamber  of  the 
Guildhall  of  the  said  city,  on  Wednesday,  the  6th  of  May, 
in  the  year  last  aforesaid,  to  answer  the  said  Charles  Bar- 
nard, in  the  plea,  in  his  said  plaint  specified,  and  the  same 
day  was,  by  the  same  Court,  given  to  the  said  Charles 
Barnard,  according  to  such  custom;  at  which  said  next 
Court  holden  on  the  day  and  year  last  mentioned,  the  said 
Charles  Barnard,  by  his  attorney,  appeared,  and  offered 
himself  against  the  now  plaintiff,  in  the  plea,  in  his  said 
plaint  specified,  according  to  such  custom ;  and  thereupon, 
at  the  same  Court,  the  now  plaintiff  was  again  solemnly 
called,  and  did  not  appear,  but  then  made  a  fourth  default, 
which  was  recorded  in  the  same  Court,  according  to  such 
custom ;  and  thereupon,  afterwards,  and  after  the  said  four 
defaults  had  been  recorded  as  aforesaid,  by  the  same  Court, 
against  the  now  plaintiff  in  the  plea  aforesaid,  according  to 
such  custom,  the  said  Charles  Barnard,  by  his  said  attorney, 
then  at  the  same  Court,  prayed  process,  according  to  such 
custom,  to  warn  the  now  defendant,  the  garnishee,  to  be  and 
I4>pear  in  the  same  Court,  to  be  holden  on  Saturday,  the 
you  IV.  H  H  u  D.  &  L. 
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9th  of  May,  then  instant,  to  shew  canse  why  the  said 
Charles  Barnard  should  not  have  execution  of  the  said 
67L  10&,  so  attached  in  his  said  hands  and  custody ;  where- 
upon at  such  said  Court  so  holden  as  aforesud,  on  Wednes- 
day, the  said  6th  of  May,  in  the  year  aforesaid,  at  the  said 
petition  of  the  said  Charles  Barnard,  made  in  such  Court,  it 
was  commanded  by  the  same  Court  to  the  said  serjeant-at- 
mace,  that  he,  according  to  such  custom,  should  warn  and 
make  known  to  the  now  defendant,  being  the  garnishee,  to 
be  and  appear  in  such  Court,  to  be  so  aforesidd  holden  on 
Saturday,  the  said  9th  of  May,  then  instant,  to  shew  cause 
why  the  said  Charles  Barnard  should  not  have  execution  <^ 
the  said  6721 10^.,  so  attached  in  his  hands  and  custody,  and 
that  the  said  serjeant-at-mace  should  then  return  and  certify 
to  the  same  Court  what  he  should  do  by  virtue  of  sudi 
precept,  and  the  same  day  was  given  by  the  same  Court  to 
the  said  Charles  Barnard  to  be  there  according  to  such 
custom ;  and  the  now  defendant  further  says,  that  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  he^  the 
now  defendant,  was  within  the  said  city  duly  warned  by 
the  said  serjeant-at-mace,  to  be  and  appear  at  such  Court, 
to  be  so  as  aforesaid  holden  on  the  said  9th  of  May,  to  shew 
cause  why  the  said  Charles  Barnard  should  not  have  exe- 
cution of  the  said  sum  of  6721  lOs. ;  at  which  said  Court, 
holden  on  the  said  Saturday,  the  9th  of  May,  in  the  year 
last  aforesidd,  the  said  Charles  Barnard,  by  his  said  attorney, 
appeared,  and  the  said  serjeant-at-mace  then  returned  and 
certified  to  the  same  Court,  that  he,  by  virtue  of  such  precept 
to  him  directed,  and  according  to  such  cusix>m,  had  warned 
and  made  known  to  the  now  defendant,  the  garnishee,  to 
be  and  appear  at  the  same  Court,  to  shew  such  canse; 
and  thereupon  at  the  same  Court  the  now  defendant,  the 
garnishee  in  such  attachment,  having  been  solemnly  called, 
according  to  such  custom,  it  was  considered  by  the  same 
Court  that  the  said  Charles  Barnard  should  have  execution 
of  the  said  6721  10^.,  in  monies  numbered  so  attached,  and 
that  he  should  retain  and  hold  the  same  in  fiill  satisfiicticxi 
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of  the  like  sum  of  67L  lOs,  parcel  of  the  debt  in  the  said  1847. 
plaint  mentioned,  by  sufficient  pledges  to  be  found  and  Webb 
given  by  the  said  Charles  Barnard^  in  the  same  Court,  ^^ 

according  to  such  custom,  to  restore  to  the  now  plaintiff  the 
said  6721  10^.,  so  attached,  if  the  now  plaintiff,  within  a  year 
and  a  day  then  next  ensuing,  should  come  into  the  said 
Court  and  disprove  or  avoid  the  same  debt  in  the  said 
plaint  mentioned;  whereupon  the  said  Charles  Barnard 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  at  the 
same  Court,  according  to  such  custom,  found  sufficient 
pledges,  to  wit,  Frederick  George  White  and  George  Ray-* 
ment,  citizens  of  the  said  city  of  London,  to  restore  to  the 
said  now  plaintiff  the  said  67/.  lOs.y  so  attached,  if  the  now 
plaintiff,  within  a  year  and  a  day  thence  next  ensuing,  should 
come  into  the  same  Court  holden  as  aforesaid,  and  disprove 
or  avoid  the  debt  in  the  said  plaint  mentioned,  according  to 
such  custom;  and  thereupon  the  said  Charles  Barnard 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  for 
the  purpose  of  obtaining  execution  of  the  said  sum  of 
67L  lOs,,  so  attached  as  aforesaid,  sued  out  of  the  same 
Court,  according  to  the  custom  of  the  said  Court,  a  certain 
precept,  directed  by  the  said  Court  to  the  said  Charles 
Sewell,  being  one  of  the  serjeants^-at-mace  of  the  said  Court) 
whereby  he  was  commanded  by  the  said  Court  that  he 
should  take  the  now  defendant,  if  he  was  to  be  found  within 
the  liberties  of  London,  and  him  should  safely  keep,  so  that 
he  might  have  his  body  there  in  Court,  without  delay,  to 
satisfy  the  said  Charles  Barnard  67/.  10*.,  attached  in  his 
hands  at  the  suit  of  the  said  Charles  Barnard  as  the  proper 
moneys  of  the  said  G.  Webb^  the  now  plaintiff,  by  due 
process  of  attachment,  and  judgment  of  the  Court,  there 
received  against  him,  the  now  defendant,  according  to  the 
tenor  and  effect  of  the  said  judgment  thereof  given;  and  which 
said  precept  was  afterwards,  and  within  the  jurisdiction  of  the 
said  Court,  to  wit,  on  the  day  and  year  aforesaid,  delivered 
to  the  said  C.  Sewell,  to  be  executed  in  due  form  of  law; 
and  thereupon  he,  the  now  defendant,  afterwards  and  after 
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1847.       the  oommenoement  of  this  action,  and  whibt  the  said 
^"y^^^    precept  was  in  the  hands  of  the  said  C.  Sewcll  for  the 
*•  purpose  of  being  executed,  to  wit,  on  the  day  and  year  last 

aforesaid,  being  then  within  the  city  of  London  and  the 
jurisdiction  of  the  said  Court,  was  then  and  there  forced 
and  obliged,  and  then  and  there  necessarily  did,  for  the 
purpose  of  satisfying  the  said  judgment,  pay  to  the  said 
C.  Barnard  the  said  sum  of  6*IL  10<.,  according  to  the 
exigency  of  the  said  precept;   and  thereby  the  said  C. 
Barnard  then  and  there,  according  to  the  custom  of  the 
said  Court,  had  execution  of  the  said  debt  of  672.  10m. 
against  the  now  defendant,  the  said  garnishee,  according 
to  the  tenor  of  such  judgment  in  that  behalf  given,  and 
thereby  the  said  execution  then  was  executed,  as  by  the 
record  and  proceedings  thereof  remaining  in  the  chamber 
of  the  Guildhall  of  the  city  of  London  aforesaid,  more 
fully  appears;  and  the  now  defendant  in  &ct  says,  that  the 
said  6721  lOs.  so  attached,  and  of  which  the  said  C.  Barnard 
had  execution  by  virtue  of  such  judgment,  accrued  doe 
from  the  now  defendant  to  the  now  plaintiff,  and  the  now 
plaintiff's  cause  of  action  in  respect  thereof  arose  within  the 
ci^  of  London  and  the  jurisdiction  of  the  said  Court,  and 
not  elsewhere;  and  that  the  said  6721  10«.  were  so  attached 
before,  and  paid  after  the  commencement  of  this  suit,  and 
that  the  said  execution  was  duly  executed  in  the  said  city, 
according  to  the  custom  of  the  said  city;  and  that  the  said 
judgment  and  execution  are  still  in  force,  and  not  in  the 
least  by  the  plaintiff  otherwise  disproved  or  avoided ;  and 
that  the  said  sum  of  6721  10«.,  parcel,  &c.,  in  the  intro- 
ductory part  of  this  plea  mentioned,  was  the  very  same 
and  identical  sum  of  6721  lOs.  so  attached  and  taken  in 
execution  by  the  said  C.  Barnard,  by  virtue  of  the  judgment 
aforesaid;  and  this  the  now  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment,  if  the  now  plaintifi^  as  to 
the  premises  to  which  this  plea  is  pleaded,  ought  further 
to  maintain  his  said  action  against  him,  &c. 

The  plaintiff  demurred  specially,  assigning  for  causes, 
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among  otberSi  that  it  does  not  appear  that  any  summons 
or  precept  out  of  the  said  Court  was  delivered  to  the  said 
C.  Sewell;  and  also  for  that  it  does  not  appear  that  the 
said  scire  fiusias  to  warn  the  defendant  to  appear  upon  the 
said  foreign  attachment  was  before  the  commencement  of 
this  suit,  or  that  the  said  judgment  was  given,  or  that  the 
said  execution  was  issued,  or  that  the  said  money  was  paid, 
before  the  commencement  of  this  suit 

Petersdofffy  in  support  of  the  demurrer.  The  principal 
question  sought  to  be  raised  by  the  demurrer  in  the  present 
case  was,  whether  an  attachment,  in  order  to  constitute 
an  answer  to  the  action,  must  not  be  executed  before  the 
commencement  of  the  suit  in  the  superior  Court.  The 
plea  in  the  present  case  was  not  pleaded  puis  darrein  con- 
tinuance, but  to  the  further  maintenance  of  the  action,  and, 
therefore,  must  be  tested  like  any  other  plea  pftaded  to  the 
further  maintenance  of  the  action.  In  order  to  render  the 
plea  an  answer  to  the  action,  it  was  essential  that  it  should 
shew  that  there  had  been  an  actual  execution  executed  in 
the  inferior  Court.  He  cited  Rcberthon  and  Wife  v. 
Norroy  (a),  RolL  Ahr.  tit  "  Customs  de  London^  (L)  ; 
Azldejfs  PracL  p.  81 ;  and  Crosby  v.  HetheringUm  (J); 
unless  execution  had  been  executed,  it  appeared  by  those 
authorities  that  the  plaintiff  could  resort  to  the  original 
debtor.  Next  it  was  requisite  that  the  plea  should 
disclose  that  the  execution  had  l>een  executed  before  the 
commencement  of  the  action  in  the  superior  Court  In 
Humphrey  v.  Bams  (c)  it  was  held,  that  the  plea  of  foreign 
attachment  must  shew  that  it  was  not  obtained  pendente 
lite,  for  if  it  was,  it  was  bad.  The  Court  there  said, 
**  because  this  attachment  was  made  whilst  the  suit  was 
depending  in  the  Common  Pleas ;  and  the  Queen's  Court 
being  possessed  of  a  cause,  it  is  insufficient,  and  cannot  be ; 

(fl)  Dyer,  83,  (a).  ^  4  M.  &  G.  933. 

(ft)  5  Scott,  N.  R.  637}  S.  C.     /(c)  Cro.  Eliz.  691. 
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1847.       for  the  suit  depending  m  the  Queen's  Court,  the  said  Court 
^"^^^^    is  interested  therein ;  and  it  is  against  the  dignity  thereof  to 
9'  have  an  inferior  Court  meddle  with  it:  also  whilst  the  smt 

is  depending,  it  is  quasi  in  custodia  legis,  and  cannot  be 
meddled  with  by  another."  The  cases  of  Fell  v.  Peff  (a); 
Babinfftan  v.  BabingUm{b)\  Anan,  (c);  were  to  the  same 
effect.  Again,  the  plea  did  not  shew  any  answer  to  the 
damages,  even  supposing  it  to  be  an  answer  to  the  debt 
In  Francis  v.  Crywett  (d),  a  plea  of  payment  in  discharge 
of  the  plaintiff^s  claim  was  held  bad  on  demurrer  to  the 
replication^  as  it  was  not  pleaded  in  discharge  of  ^'  the  costs 
and  damages"  accrued  by  reason  of  the  non-performance 
of  the  proceedings.  In  Henry  v.  Fori  (e),  the  same  prin- 
ciple was  recognised.  The  last  objection  to  the  plea  was, 
that  there  was  no  allegation  of  a  precept  having  been  issued 
to  the  seijeant-of-raace  to  warn  the  defendant  to  shew  cause 
why  Bama||,  should  not  have  execution,  so  as  to  give  the 
officer  time  to  warn  the  defendant,  nor  was  there  any  alle- 
gation that  he  had  any  authority.  No  doubt  it  was  alleged 
that  the  serjeant-of-mace  made  his  return,  but  that  could 
not  obviate  the  necessity  of  alleging  the  delivery  of  a  pre- 
cept. [Wilde,  C.  J. — The  plea  states  the  command  of  the 
Court  to  that  officer  to  warn  the  defendant  according  to 
the  custom,  and  the  officer's  return  according  to  the  custom* 
Cresswelly  J. — The  custom,  as  alleged  in  the  plea,  does  not 
state  the  necessity  for  a  precept,  and  the  plea  alleges  the 
proceedings  to  have  been  in  conformity  with  the  custom 
as  alleged.  The  plaintiff  does  not  traverse  the  custom  as 
alleged  in  the  plea.] 

BavHl,  contra.  None  of  the  cases  cited  on  the  other  nde 
were  precisely  in  accordance  with  the  present.  In  none  of 
t^em  did  it  appear  that  the  proceedings  were  first  com- 

/(a)  Cro.  Eliz.  101.  &  R.  546. 

•  (6)  lb.  157.  /(«)  9  Dowl.  726 ;  S.  C.  8  M. 

(c)  3  Leon.  210.  &  W.  228. 
Ad)  5  B.  &  A.  886;  S.  C.  1  D. 
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menced  in  the  inferior  Court,  and  afterwards  an  action  was  1847. 
commenced  in  the  superior  Court  In  more  modem  times,  Webb 
however,  many  cases  had  been  decided  in  which  the  precise  ^ 

question  raised  in  the  present  case  had  been  decided  in 
support  of  the  present  plea.  Thus  in  Brook  v.  Smith  (a) 
it  was  expressly  laid  down  by  the  Court,  "that  if  an  attach- 
ment and  condemnation  be  before  the  writ  purchased,  it 
may  be  given  in  evidence  on  the  general  issue,  because 
that  is  an  alteration  of  the  property  before  the  action 
brought ;  but  if  the  attachment  only  be  before  the  writ 
purchased,  it  ought  to  be  pleaded  in  abatement  of  the  writ; 
and  if  the  condemnation  be  after  the  action  commenced, 
and  before  the  plea  pleaded,  then  it  may  be  pleaded  in  bar, 
but  shall  not  be  given  in  evidence  on  non  assumpsit,  for 
that  the  property  is  not  altered  until  condemnation." 
Again,  in  Savage^s  case  (£),  the  maiginal  note  was  "  con- 
demnation after  original,  in  foreign  attachment  brought 
before  original,  is  a  discharge  on  non  assumpsit"  The 
same  principle  was  recognised  in  Nathan  and  Another  v. 
Giles  {ey  He  also  cited  Palmer  v.  Hoohe  (cf),  Com.  Dig, 
tit  '' Attachment^''  (I);  Banks  v.  Self{e).  In  Crosby  v. 
Hetherington  (/),  the  plea  was  precisely  similar  in  setting 
forth  the  proceedings,  vrithout  stating  the  time  when  the 
execution  was  obtained.  No  objection  was  taken  to  them 
on  that  account  during  the  ai]gument  Here,  the  proceeding 
in  the  Lord  Mayor's  Court  in  the  attachment  were  com- 
menced before  the  proceedings  in  this  Court  The  custom 
was  stated,  and  k  was  admitted  by  the  plainti£P  to  be  a  good 
one^  and  that  all  the  proceedings  were  in  conformity  with 
it  All,  therefore,  which  constituted  a  good  answer  to  the 
action  was  stated  on  the  &ce  of  the  plea.  No  valid  ground, 
therefore,  existed  for  objecting  to  the  plea. 

Petersdorff  replied. 

/{fl)  1  Salk.  2S0.  /^  («)  6  Taunt  234. 

^  (6)  lb.  291.  (/)  6  Scott,  N.  R.  637;  S.  C. 

^  (c)  6  Taunt.  658.  M.  &  G.  933. 
(<2)  I  Ld.  Raym.  727. 
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1847.  WiLDB,  C.  J. — It  seems  to  me  that  tbe  objections  to  the 

WiBB  P^**  *"*  °*^  ^^'^  founded  Tbose  cases  which  have  been 
referred  to  on  the  part  of  die  plaintiff  do  not  shew  that  it 
is  a  bad  plea;  while,  on  the  contrary,  die  anthoriUes  cited 
on  the  other  side  shew  that  it  is  good.  I  can  see  no  dis- 
tinction in  this  case  in  point  of  principle  between  a  plea 
puis  darrein  continuance,  and  a  plea  to  the  fiirdier  main- 
tenance of  the  action.  There  is  no  weight  in  the  ol]jectiott 
that  the  plea  does  not  profess  to  answer  the  damages  and 
the  costs;  for  it  is  an  answer  to  the  principal  matter. 
That  is  sufficient  As  in  the  case  of  bankruptcy,  or  any 
other  such  plea  being  an  answer  to  the  principal  matter, 
all  that  is  necessaxy  to  it  is  considered  as  answered, 
without  specifically  directing  the  plea  to  it  The  general 
principle  recognised  by  the  cases  appears  to  be,  that  an 
execution  in  tbe  Court  below  is  an  answer  to  an  action  in 
the  Court  above.  The  question  raised  here  is  as  to  the 
time  when  it  should  appear  that  the  execution  was  obtained 
It  does  not  seem  to  me  that  the  fact,  that  it  does  not  appear 
that  the  judgment  and  execution  below  was  not  obtained 
before  the  commencement  of  the  action  in  this  Court,  con- 
stitutes a  well  founded  objection  to  this  plea.  No  case  has 
been  cited  which,  when  examined,  shews  that  this  is  a  bad 
plea.  I  am  of  opinion,  therefore,  that  the  defendant  is 
endded  to  judgment 

CoLTBCAK,  J. — The  cases  cited  from  Salhdd  are  clear 
authorities  in  iavour  of  the  defendant  We  could  not  deddc 
otherwise  than  in  favour  of  the  defendant,  unless  we  over* 
ruled  them. 

Cbbsswell,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  Defendant  (a), 
(a)  WiUiami,  J.,  was  gone  to  Chambers. 


INDEX 


TO  THB 


PRINCIPAL   MATTERS. 


ABATEMENT. 

See  Ple/l,  2,  20»  22,  23. 

An  afiSdavit  yerifying  a  plea  of  non 
joinder  of  co-contractors  with  the 
defendant,  stated  the  residence  of  one 
as  "No.  20,  Qower  Street,  Bedford 
Square,"  and  of  another  as  "High 
Street,  Canterhnry."  The  Court,  on 
afiidavit  hy  the  plaintiff  that  inquiries 
had  heen  made  at  the  respective  places 
mentioned,  and  that  no  such  persons 
as  those  named  were  living  there,  set 
aside  hoth  the  plea  and  the  affidavit ; 
although  the  defendant  shewed  that 
the  mistakes  had  been  made  acci- 
dentally, and  that  the  one  party  was 
to  be  found  at  "  No.  22,"  instead  of 
'*  No.  20,"  and  that  his  name  was  in 
the  Post  Office  Directory  and  other 
similar  works  of  reference,  as  residing 
at  No.  22  ;  and  that  the  other  party 
was  well  known  in  Canterbury,  and 
that  he  lived  in  a  street  adjoining  to 
the  one  named.  Newton  and  Others 
v.  Stewart,  89 

ABATEMENT  (OF  SUIT). 

A  defendant  arrested  on  a  ca.  sa.  is 
not  entitled  to  be  discharged  out  of 


AFFIDAVIT  (ENTITLING). 

custody  by  reason  of  the  plaintiff*s 
death  after  the  delivery  of  the  writ  to 
the  sheriff,  and  before  the  arrest. 
ElUs  V.  GHffith,  279 

ABSQUE  HOC. 
See  Plea,  3. 

ADMISSION  (ON  RECORD). 

See  New  Assignment. 

AFFIDAVIT. 
See  Abatement. 
Where  a  rule  is  obtained  on  an 
affidavit,  by  two  or  more  deponents, 
the  jurat  of  which  is  defective,  in  not 
containing  the  names.of  the  deponents, 
pursuant  to  Reg.  Gen.,  Trin.  Term, 
1  Qeo.  4,  the  Court  will  discharge  the 
rule  with  coste.     Cobbett  v.  Oldfield, 

492 

AFFIDAVIT  (ENTITLING). 

See  Amendment,  6. 
Certiorari,  1. 
1.  A  defendant  described   in   the 
writ  of  summons  as  **  W.  W.  Kilpin," 
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entered  an  appearance  "William 
Wells  Kilpin  sued  as  W.  W.  Kilpin." 
An  affidavit  in  support  of  a  rule  for 
judgment  as  in  case  of  a  nonsuit, 
entitled  **  Edward  Loraax  plaintiff  v. 
William  Wells  Kilpin  defendant:" 
Held  sufficient.   Lomax  v.  Kilpin,  295 

2.  Affidavits,  on  which  a  rule 
calling  on  an  attorney  to  answer  the 
matters  in  the  affidavit,  has  been  gran- 
ted, need  not  be  entitled  at  all. 

But  affidavits  in  answer  to  the  rule 
must  be  entitled  in  the  same  way  as 
the  rule. 

Where,  however,  they  were  so 
entitled,  the  Court  enlarged  the  rule, 
in  order  that  they  might  be  amended. 
In  re  Wilkinson  Grantham,  Gent.,  one, 
^c.  427 

3.  A  writ  of  summons  was  sued  out 
against  a  defendant  by  the. name  of 
**  H.  a,"  his  real  name  being  "  J.  G." 
An  appearance  was  entered  by  a 
person  describing  himself  as  "  H.  G." 
On  a  motion  by  the  plaintiff,  whose 
name  was  B.,  to  set  aside  the  appear- 
ance so  entered,  the  Court  held  the 
affidavit  to  be  properly  entitled  "  B. 
against  J.  G.,  sued  by  the  name  of 
H.  G."  Belcher  and  Others,  Assig 
nees,  S^c,  v.  John  Goodered,  sued  by 
the  name  of  Henry  Goodered,         8 1 4 

AFFIDAVITS  (FILING). 
Where  a  rule  nisi  has  been  granted, 
one  of  the  terms  of  which  is,  that 
affidavits  in  answer  shall  be  filed 
before  a  certain  day,  the  Court  will, 
upon  reasonable  ground  being  shewn, 
extend  the  time  within  which  the 
affidavits  must  be  filed.  Regina  v. 
John  Keen,  622 

ALLOCATUR. 
See  Ordbb  for  P/lthent  ov 
Monet. 

AMENDMENT. 

See  Affidavit  Entitling,2. 
Appearance. 
Costs,  1. 

1.  In  order  to  save  the  Sutute  of 


Limitations,  the  Court  will  allow  an 
alias  and  pluries  writ  of  summons  to 
be  amended,  by  inserting  therein  the 
date  of  the  first  writ  and  return 
thereto.     Culverwell  v.  Nugee,       30 

2.  In  an  action  of  ejectment  com- 
menced in  Hilary  Term,  1841,  by  a 
mortgagee,  on  a  mortgage  deed  of  the 
date  of  1 824,  the  term  was  stated  to  be 
for  eleven  years  from  the  date  of  the 
demise,  22nd  of  June,  1831.  The 
defendant  was  admitted  to  defend  as 
landlord,  and  the  cause  was  set  down 
for  trial  at  the  summer  assizes  1841, 
when,  upon  terms  of  arrangement 
being  proposed  by  the  defendant,  the 
plaintiff  countermanded  his  notice  of 
trial.  Negociations  had  since  been 
going  on  between  the  parties  till 
March  1846,  when  they  were  broken 
off,  and  notice  of  trial  again  given  for 
the  spring  assizes  1846.  The  plaintiff 
then  having  discovered  that  the  term 
demised  had  expired,  countermanded 
his  notice  of  trial.  The  Court  made 
absolute  a  rule  permitting  the  lessor 
of  the  plaintiffs  to  amend  the  declara- 
tion and  issue,  by  inserting  the  tenn 
of  twenty  for  eleven  years,  or  by 
altering  the  date  of  the  demise.  Doe 
dem.  Rabbits  and  Others  v.  Welch, 

115 

3.  Where  the  plaintiff  had  issued  a 
writ  and  declared  against  the  defend- 
ant as  *' Hume,"  and  the  defend- 
ant had  afterwards  pven  a  written 
consent  signed  "  Robert  Montagu 
Hume,"  to  a  Judge's  order  for  judg- 
ment, and  judgment  was  accordingly 
signed    against   him   in    November, 

1844,  as  " Hume ;"  the  Court, 

on  the  application  of  the  plaintiff,  for 
the  purpose  of  proceeding  to  outlawry 
against  the  defendant,  made  an  order 
in  Trinity  Term,  1846,  to  amend  the 
declaration,  and  all  subsequent  {mto- 
ceedings,  by  inserting  the  defendant's 
Christian  name.    Wood  v.  Hume,  136 

4.  A  writ  of  capias  and  copy  served 
were  directed  to  the  "sheriffs"  of 
Middlesex  instead  of  **  sheriff."  The 
defendant  in  consequence  applied  to 
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a  Judge  at  Chambers  to  be  discharged 
out  of  custody,  which  the  Judge 
refused,  and  ordered  the  writ  and  copy 
to  be  amended.  On  motion  to  rescind 
the  Judge's  order  :  Held,  that  though 
the  capias  might  be  amended,  the 
copy  could  not,  and  that  the  defendant 
was  entitled  to  be  discharged,  inas- 
much as  he  was  not  served  with  a  true 
copy  of  the  writ  as  amended*  Moore 
V.  ATGhan,  267 

5.  If  a  defendant,  not  under  terms 
of  pleading  issuably,  plead  non  as- 
sumpsit to  a  declaration,  containing  a 
count  on  a  bill  of  exchange,  and  also 
a  count  on  an  account  stated,  the 
proper  course  for  the  plaintiff  is  to 
demur  specially,  and  he  ought  not  to 
treat  the  plea  as  a  nullity,  and  sign 
judgment  generally  ;  and  where  he 
had  done  so,  the  Court  refused  to 
amend  the  judgment  by  confining  it 
to  the  first  count,  and  entering  a  nolle 
prosequi  as  to  the  other.  Eddison  y. 
Peagramy  277 

6.  In  the  writ  and  declaration,  the 
cause  was  described  as  **  T.  p.  S.  & 
H."  The  defendants  appeared  under 
that  title,  and  pleaded  to  the  declara- 
tion. Heldy  on  motion  to  set  aside  a 
judgment  signed  for  want  of  a  rejoin- 
der, that  the  affidavit,  on  which  the 
rule  to  set  aside  the  judgment  was 
obtained,  was  incorrectly  entitled  "  T. 
9.  S.  &  P.  sued  as  H. ;"  and  the 
Court  refused  to  allow  the  affidavit  to 
be  resworn,  or  to  post-date  the  rule. 
Tagg  v.  Simmonds  and  Another,   582 

7.  A  declaration  stated  that  the 
defendants  sold  to  the  plaintiffs  four 
hundred  and  eighty  tons  of  coal,  sub- 
ject to  the  conditions  "  that  they  were 
of  a  suitable  quality  to  be  used  in 
steam  vessels,  and  were  adapted  for 
all  closed  furnace  or  stove  fires  where 
a  strong,  steady,  and  lasting  heat  was 
desirable ;  that  they  would  burn  with 
little  or  no  smoke  ;  would  make  but 
a  small  quantity  of  ashes ;  would  ig- 
nite readily  with  a  good  draught; 
would  open  and  swell  out ;  would  not 
cake  and  unite  like  the  bituminous 


coal,  and  would  bum  without  being 
stirred."  The  declaration  then  al- 
leged a  promise  by  the  defendant  in 
the  same  terms,  and  stated  as  breach 
that  the  coals  were  not  of  a  suitable 
quality  to  be  used  in  steam  vessels, 
&c.,  (negativing  the  terms  of  the 
proviso).  At  the  trial,  it  appeared 
that  the  plaintiff  had  purchased  coals 
of  the  defendant,  which  were  de- 
scribed in  the  invoice  as  "steam 
coals,"  but  which  had  turned  out 
unfit  for  the  purpose  of  generating 
steam ;  and  that  prior  to  the  sale  of 
the  coals,  the  defendant  had  delivered 
to  the  plaintiffs  a  printed  paper  or 
advertisement,  in  which  the  qualities 
of  the  coal  were  described  as  stated 
in  the  declaration,  but  the  plaintiffs 
failed  to  prove  that  the  printed  paper 
formed  any  part  of  the  contract : 
Held,  that  the  declaration  might  be 
amended,  by  striking  out  the  descrip- 
tion of  the  qualities  of  the  coal,  and 
substituting  in  lieu  thereof  a  statement 
that  the  coal  was  of  fit  quality  for 
working  steam-engines  and  generat- 
ing steam  for  steam-engines,  the  de- 
fendant  being  at  liberty  to  plead  de 
novo.  The  Pacific  Steam  Navigation 
Company  y.  Lewis,  681 

8.  In  order  to  save  the  Statute  of 
Limitations,  the  Court  amended  a 
writ  of  summons,  by  describing  the 
plaintiffs  as  assignees  of  a  bankrupt, 
and  the  defendants  as  the  registered 
officers  of  a  banking  copartnership. 
Christie  and  Another,  Assignees  of 
Yeld  and  Dawes,  Bankrupts,  v.  Bell 
and  Another,  Public  Officers,  4*0.,  690 

9.  The  defendant,  in  January, 
1843,  pleaded  not  guilty  to  an  indict- 
ment for  a  misdemeanor  removed  at 
his  instance  into  this  Court  by  certio- 
rari. In  Michaelmas  Term,  1843, 
he  withdrew  his  plea,  and  judgment 
for  the  Crown  was  accordingly  entered 
up  against  him  as  of  that  Term,  but 
sentence  was  deferred.  His  clerk  in 
Court,  according  to  the  usual  practice, 
made  up  the  plea  roll,  up  to  and  in- 
clusive of  the  retraxit  of  the  plea; 
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and  in  entering  the  continnances  from 
Tenn  to  Term,  he  omitted  to  state, 
after  the  seyeral  days  of  the  month  in 
the  jury  process,  the  Term  and  year 
of  the  reign  in  which  the  same  respec- 
tively were  ;  and  he  entered  a  yenire 
£u;ias  juratores  as  issuing  in  Hilary 
Term,  1843,  returnable  on  the  16th 
of  April,  wUch  was  a  Sunday.  The 
prosecutor  entered  up  the  judgment, 
and  all  the  subsequent  proceedings 
down  to  the  delivery  of  sentence  in 
Trinity  Term,  1845,  by  which  the 
defendant  was  sentenced  to  six  months' 
imprisonment;  and  in  so  doing, 
omitted  the  Term  and  year  of  the 
reign  after  the  several  days  of  the 
continuances,  and  also  omitted  any 
continuances  at  all  from  Easter  Term, 
1844,  to  Trinity  Term,  1845.  In 
August,  1845,  the  bail  in  error  act 
was  passed  :  upon  which  the  defend- 
ant sued  out  a  writ  of  error,  and  gaye 
recognizances  under  that  act ;  assign- 
ing for  error  that  the  16th  of  April 
was  a  Sunday ;  that  the  Terms  and 
years  in  the  jury  process,  and  conti- 
nuances, were  omitted  after  the 
months ;  and  that  the  continuances 
from  Easter  Term,  1844,  to  Trinity 
Term,  1845,  were  also  omitted.  He 
was  then  discharged  from  prison,  after 
having  undergone  two  months  of  his 
sentence.  ' 

The  Court  made  absolute  a  rule, 
obtained  by  the  prosecutor  in  Trinity 
Term,  1846,  pending  the  writ  of  error, 
to  issue  a  venire  facias  juratores  as 
of  Hilary  Term,  1843,  returnable  in 
Easter  Term,  1843,  not  on  a  Sunday ; 
to  correct  the  roll  accordingly ;  and  to 
insert  the  Terras  and  years  after  the 
months,  and  the  omitted  continuances, 
on  the  roll. 

Semhle^  that  the  earlier  statutes  of 
amendments  apply  to  criminal  as  well 
as  civil  cases.  Regina  v.  Gregory^  777 

AMBIGUITY. 
See  Plea,  10. 

ANNUITY. 

See  Replication,  I. 


APPEAL. 

See  Lunatic. 

Mandamus,  I,  2,  JL 

Upon  appeal  against  an  order  of 
removal  of  a  female  pauper  of  the 
name  of  M.  S.,  it  was  objected  by 
the  appellants  that  there  was  nothing 
on  the  &ce  of  the  examinations  to 
shew  that  A.  S.,  whom  the  pauper  in 
her  examination  described  as  her 
husband,  was  the  same  person  as  A.  S^, 
who,  in  another  part  of  the  examina- 
tions, was  described  as  having  gained 
a  settlement  in  the  appellant  parish. 
The  respondents  contended  that  this 
objection  could  not  be  taken  under 
the  following  grounds  of  appeal: 
"  Because  the  said  order  of  removsl, 
and  the  notice  of  chaxgeability,  and 
the  examinations  whereon  the  said 
order  is  granted,  are  respectively  de- 
fective and  bad  on  the  face  thereof, 
and  the  said  examinations  contain  no 
sufficient  legal  evidence  of  the  said 
pauper  being  settled  in  our  said  pa- 
rish of  C,  or  of  their  having  come  to 
settle  in  or  being  chargeable  to  your 
said  township  of  L.  and  L. ;  and 
because  no  information  or  complaint 
appears  to  have  been  made  to  the 
said  justices  from  the  overseers  of 
your  township  of  L.  and  L.  requiring 
them  to  make  the  said  removal.** 
The  sessions,  however,  decided  that  it 
could,  and  that  the  objection  was 
fatal,  and  accordingly  quashed  the 
order :  Heldy  that  the  grounds  of 
appeal  sufficiently  raised  the  objection, 
and  that  the  justices  having  decided 
on  it,  this  Court  would  not  interfere 
with  their  decision.  Regina  v.  Justices 
of  Staffordshire.  {CatUdoa  v.  Leek 
and  Lotve)t  624 

APPEARANCE. 

See  Affidavit  Entitling,  3. 
Irregularity,  5. 
Judge's  Order,  4. 
Partner. 

I .  Where  upon  service  of  a  writ  of 
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ARBITRATION. 
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sammons  on  a  defendant,  he  denies 
that  he  is  the  party  named  therein, 
and  the  person  serving  the  writ,  con- 
sequently omits  to  make  the  indorse* 
ment  on  the  writ  within  the  time 
required  hy  Reg.  Gen.  Mich.  Term, 
3  Wm.  4,  r.  3  ;  the  Court  will,  upon 
affidavit  of  these  facts,  permit  him  to 
make  the  indorsement,  notwithstand- 
ing the  lapse  of  the  specified  time,  so 
as  to  enable  the  plaintiff  to  enter  an 
appearance  for  the  defendant  according 
to  the  statute.  Burrows  and  Another 
V.  Ann  Gabriel,  Eliza  Gabriel,  and 
Catharine  Gabriel,  107 

2.  A  plaintiif,  suing  in  person,  may 
in  person  enter  an  appearance  for  a 
defendant,  though  the  Uniformity  of 
Process  Act  gives  no  such  form  of 
appearance.     Smith  y.  Wedderbume, 

296 

3.  The  Court  will  not  allow  an  ap- 
pearance to  be  entered  for  a  cor- 
porate company  upon  affidavit  that 
the  writ  was  served  on  a  clerk  at  the 
office  of  the  company,  and  that  it  had 
come  to  the  knowledge  of  the  secre- 
tary. fValton  V.  The  Universal  Sal- 
vage Company,  558 

ARBITRATION. 

See  Judgment  (as  in   Cass  of  a 
Nonsuit),  3. 
Taxation,  1, 

1.  "  The  matters  at  issue  in  the 
action,  together  with  all  claims  in 
respect  of  the  mesne  profits  of  the 
land  in  question,  and  all  matters  in 
difference  between  the  parties,  and  of 
the  costs  of  this  action,  and  of  the 
reference  to  be  made  pursuant  to 
this  order,"  were,  after  issae  joined 
in  an  action  of  ejectment,  referred  by 
a  Judge's  order  to  arbitration.  The 
arbitrator  awarded  "  that  judgment 
for  the  plaintiff  be  entered  in  the  said 
action,  with  is.  damages,  and  that  the 
plaintiff  do  recover,  under  the  same 
judgment,  a  plot  or  parcel  of  land, 


situate,  &c.,  (describing  it)  ^*  and  I 
do  further  award,"  &c.,  "that  the 
said  defendant  shall  pay  the  sum  of 
12^.  as  and  for  the  mesne  profits  of 
the  said  land,  and  the  plaintiff's  costs 
of  the  said  action  to  be  taxed  by  the 
proper  officer,  and  the  sum  of  21,  iOs. 
in  part  of  the  said  plaintiff's  costs  of 
the  reference  ;  and  I  do  award,"  &c., 
**  that  except  as  aforesaid,  each  party 
shall  pay  his  own  costs  of  the  said 
reference,  and  that  the  costs  of  this 
my  award  shall  be  paid  and  borne  by 
them  in  equal  moieties."  The  plain- 
tiff having  signed  judgment  accord- 
ingly :  Held,  first,  that  the  arbitrator 
had  exceeded  his  authority  in  order- 
ing a  judgment  to  be  entered  up ; 
and  that,  therefore,  the  judgment 
must  be  set  aside. 

And  secondly,  that  there  was  no 
ground  for  setting  aside  the  award ; 
as  that  portion  of  it  which  related  to 
the  judgment  might  be  rejected  as 
surplusage,  and  a  good  award  would 
still  remain.    Doe  dem.  Body  v.  Cox^ 

75 

2.  Where  an  award  is  made  on  a 
submission  by  order  of  reference  at 
nisi  prius,  the  order  of  reference  does 
not  belong  exclusively  to  either  party, 
but  the  party  holding  it  holds  it  for 
the  benefit  of  both  parties,  and  is 
bound  to  produce  it  in  order  to  its 
being  made  a  rule  of  Court. 

Where  a  submission  was  by  order 
of  reference  at  nisi  prius,  and  the 
defendants  in  whose  favour  the  award 
was  made  had  possession  of  the  order 
of  reference,  and  although  requested 
by  the  plaintiff,  delayed  making  it  a 
rule  of  Court  till  it  was  too  late  to 
move  within  the  time  ordinarily  li- 
mited for  setting  aside  an  award  ;  the 
Court  ordered  the  defendants  either 
to  make  the  order  of  reference  a  rule 
of  Court,  or  to  file  it  with  one  of  the 
Masters,  so  as  to  enable  the  plaintiff 
to  make  it  a  rule  of  Court,  and  al- 
lowed the  plaintiff  to  move  to  set  the 
award  aside  in  a  sabsequent  Term, 
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nane  pro  tunc*   BatUmUy  ▼.  Buckley 
and  Another,  157 

3.  An  award  made  on  reference  of 
an  action  of  trespass,  is  not  vitiated 
by  the  arbitrator  directing  damages 
to  be  paid  at  a  certain  place  and 
time,  but  the  mode  of  payment  may 
be  rejected  as  surplnsage. 

If  upon  a  reference  of  *'  all  matters 
in  difference*'  the  parties  omit  to  call 
the  attention  of  the  arbitrator  to  a 
matter  not  necessarily  before  him, 
they  cannot  object  to  the  award,  on 
the  ground  that  he  has  not  adjudi- 
cated upon  it 

Upon  a  reference  of  "  all  matters 
in  difference**  between  the  plaintiff  of 
the  one  part,  and  the  defendants  of 
the  other  part,  queere,  if  the  arbi- 
trator must  award  in  respect  of  mat- 
ters in  difference  between  him,  and 
any  one  or  other  of  them.  Bees  v. 
Francis  Waters  and  Two  OtherSy  567 

4.  After  issues  joined  in  an  action 
of  trover,  on  the  pleas  of  not  guilty, 
and  not  possessed,  "all  matters  in 
difference  in  the  cause  between  the 
parties,"  were  referred  by  order  of 
reference  to  arbitration,  "  the  costs  of 
the  cause  to  abide  the  event."  The 
award  directed  that  *'  the  said  cause 
shall  cease  and  be  no  further  prose- 
cuted, and  that  the  said  defendant," 
&c.,  "  shall  pay  to  the  said  plaintiff," 
&c.,  on,  &c.,  "the  sum  of  145/. :"  Held, 
on  motion  to  set  aside  the  award,  that 
there  was  a  sufficient  finding  on  the 
issues,  on  which  the  costs  might  be 
taxed;  and  that  that  part  of  the 
award  which  directed  a  stay  of  pro- 
ceedings might  be  treated  as  sur- 
plusage.    Hobson  V.  Stewart,       589 

5.  Where  the  clause  in  an  order  of 
reference,  empowering  the  arbitrator 
to  examine  the  parties  to  the  action, 
had  by  agreement  been  struck  out, 
it  appearing  that  the  defendant  would 
not  otherwise  have  consented  to  the 
reference,  and  at  the  meeting  before 
the  arbitrator,  the  plaintiff  notwith- 
standing tendered  himself  as  a  wit- 


ness in  his  own  behalf,  and  was  re- 
ceived by  the  arbitrator  (who  thought 
he  had  a  power  independent  of  any 
such  clause)  :  Held,  that  such  a  pro- 
ceeding on  the  part  of  the  plaintiff 
was  a  breach  of  good  faith,  and  that 
the  award  must  therefore  be  set  aside. 

Held  also,  that  the  defendant  had 
not  waived  the  objection  by  cross- 
examining  the  plaintiff  under  protest, 
and  offering  evidence  in  support  of 
his  defence. 

Qui^ere,  if  an  arbitrator  has  any 
power,  independent  of  a  clause  in  the 
order  of  reference  to  that  effect,  to 
examine  the  parties  to  the  action  ? 
Smith  V.  Sparrow,  Executor,  ^c.  604 

6.  The  Court  refused  to  set  aside 
an  award  on  the  ground  that  the  wit- 
nesses had  been  examined  without 
being  sworn  ;  it  appearing  that  the 
party  objecting  had  called  witnesses 
in  support  of  his  case,  and  examined 
them  also  not  upon  oath.  Allen  v. 
Francis,  note  (a),  607 

7.  Where  a  rule  nisi  to  set  aside 
an  award  had  been  granted  on  the 
last  day  but  one  of  Term,  but  was 
stayed  in  the  office,  because  the 
agreement  of  reference  had  not  been 
made  a  rule  of  Court,  of  which  it  ap- 
peared that  the  parties  were  aware  at 
the  time  of  making  the  motion  ;  this 
Court  refused  in  the  following  Term, 
(the  agreement  of  reference  having  in 
the  mean  time  been  made  a  rule  of 
Court),  to  antedate  the  latter  rule  as 
of  the  day  when  the  motion  to  set 
aside  the  award  was  made,  and  to 
draw  up  the  rule  to  set  aside  the 
award  on  reading  the  rule  making 
the  agreement  of  reference  a  rule  of 
Court;  although  it  appeared  that, 
the  party  moving  had  no  copy  of  the 
agreement,  which  was  in  the  hands  of 
the  opposite  party,  who  had  refused 
to  msJce  it  a  rule  of  Court  in  time. 
In  re  Arbitration  between  Hiomas 
Ross  and  George  Ross,  648 

8.  An  order  of  reference  of  a  cause 
and  all  matters  in  difference,  con- 


ARREST. 


ATTORNEY. 


845 


tained  a  clause  empowering  the  Court 
to  remit  the  matters  referred  to  the 
consideration  of  the  arbitrator.  After 
award  made,  the  attorneys  on  each 
side  considering  it  defective,  agreed 
that  the  arbitrator  should  amend  it, 
and  subsequently  a  Judge's  order  was 
drawn  up  by  consent,  by  which  "  the 
matters  arbitrated  upon"  were  re- 
ferred back  to  the  arbitrator  to  make 
such  alteration  as  he  might  think  fit : 
Held,  that  tbe  arbitrator  was  not 
bound  to  give  the  parties  notice 
before  he  altered  his  award,  they  not 
having  requested  him  to  hear  fresh 
evidence.  Held  also,  that  the  amended 
award  need  not  recite  the  Judge's 
order.     Baker  v.  Hunter^  696 

9.  A.,  one  of  the  parties  to  an 
award,  had  reason  to  believe  that  B., 
the  opposite  party,  in  whose  hands 
the  original  deed  of  submission  was, 
was  going  to  make  it  a  rule  of  Court, 
and  B.,  in  point  of  fact,  intended  to 
do  so,  and  was  prevented  by  acci- 
dent only.  On  the  last  day  but  one 
of  the  Term  next  after  the  making  of 
the  award,  A.  obtained  a  rule  nisi  to 
set  aside  the  award,  and  also  a  rule 
nisi  for  6.  to  file  the  submission  with 
the  Master,  in  order  to  its  being 
made  a  rule  of  Court  as  of  the  day 
on  which  the  motion  to  set  aside  the 
award  was  made;  and  that  the  rule 
to  set  aside  the  award  should  be 
drawn  up  on  reading  such  rule ;  and 
the  Court,  in  the  following  Term, 
made  the  rule  absolute.  In  re  the 
arbitration  between  the  Midland  Rail- 
way  Company  and  the  Rev,  Samuel 
Bracehridge  Heming  and  Dempster 
Heming,  788 

ARGUMENTATIVENESS. 
See  Plea,  7,  9. 

ARREST. 
See  Declaration^  5. 
A  party  arrested  by  order  of  a 
Judge  may  apply  for  his  discharge 


either  to  the  Court  or  to  another 
Judge,  and  may,  on  such  application, 
use  affidavits  to  contradict  or  explain 
those  on  which  the  order  was  granted, 
and  he  may  appeal  to  the  Court 
against  the  decision  of  such  latter 
Judge. 

If  the  Judge  secondly  applied  to 
should  differ  from  the  first,  or  if  it 
should  appear  on  fresh  affidavits  that 
the  person  arrested  was  about  to  quit 
England  at  the  time  those  affidavits 
were  made,  though  he  was  not  so 
when  the  order  was  made:  Queere, 
whether  in  such  cases  the  Judge  or 
Court  ought  to  discharge  him  ? 

An  affidavit  that  deponent  "has 
been  informed  and  believes"  that  a 
party  is  about  to  quit  England,  is 
insufficient  to  warrant  an  order  for 
arrest. 

Where  an  order  to  hold  to  bail  has 
been  improperly  made  by  a  Judge, 
the  Court  will  not  set  aside  the  capias, 
but  only  discharge  the  defendant  out 
of  custody. 

Where  a  defendant  against  whom  a 
capias  has  issued  under  a  Judge's 
order,  applied  to  the  Court  to  have 
the  money  returned  on  the  ground 
that  he  was  not  about  to  quit  the 
country,  and  the  affidavits  in  answer 
were  contradictory,  the  Court  referred 
the  matter  to  the  Master  for  inquiry. 
Graham  and  Others  v.  SandrineUi* 
Talbot  Y.BuUceleyy  317 

ARREST  (PRIVILEGE  FROM). 

The  "  Somerset  Herald"  is  one  of 
the  Queen*s  servants  in  ordinary  with 
fee^  and,  therefore,  privileged  from 
arrest.     Dyer  v.  Disney^  698 

ATTACHMENT. 

See  Foreign  Attachment. 

ATTORNEY. 

See  Affidavit  Entitlincs  2. 
Ejectment,  4. 
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ATTORNEY,  Ac. 


BANKRUPT. 


ATTORNEY  (ADMISSION  OF). 

The  Court  will,  in  argent  cases, 
dispense  with  the  Reg.  Gen.,  Easter 
Term,  9  Vict.,  which  regulates  the 
taking  out  a  certificate  as  an  attorney 
where  more  than  a  year  has  elapsed 
from  the  admission :  proyided  it  ap- 
pear that  there  has  been  no  neglect  in 
the  party  applying  to  give  as  long 
notices  as  were  in  his  power,  and  that 
the  notices  so  given  afforded  a  rea- 
sonable time  for  inquiry  into  his  con- 
duct, &c.,  since  his  admission.  Ex 
parte  Webb,  641 

ATTORNEY  (PRIVILEGE  OF). 

1.  On  motion  to  discharge  out  of 
custody  an  attorney  of  this  Court, 
who  had  been  arrested  whilst  attend- 
ing in  his  professional  capacity  at  a 
County  Court:  Held^  that  the  affi- 
davit need  not  shew  that  he  had 
signed  the  roll  of  attorneys  of  the 
County  Court,  in  pursuance  of  the 
6  &  7  Vict  c.  73,  8.  27 ;  or  that  there 
was  no  roll  of  attorneys  kept  in  the 
County  Court.    Cluiterbuck  v.  Hulls, 

80 

2.  In  an  action  by  an  attorney 
since  the  Uniformity  of  Process  Act, 
he  does  not  waive  his  privilege  of 
retaining  the  venue  in  Middlesex,  by 
suing  in  person,  without  naming  him- 
self as  attorney  on  the  record.  Cutis 
V.  Surridge  and  Others,  373 

ATTORNEY  (UNDERTAKING 
OF). 

Final  judgment  having  been  signed 
against  G.,  his  attorney  wrote  to  the 
plaintiff  as  follows  :«— "  In  considera- 
tion of  your  agreeing  to  suspend  exe- 
cution upon  uds  judgment,  I  hereby 
undertake  to  make  an  arrangement 
with  you  respecting  payment  of  the 
debt  and  costs  prior  to  G.  being  dis- 
charged from  prison  under  his  present 
detainers;  or  in  the  event  of  your 
not  agreeing  to  the  terms  offered  by 


me,  to  inform  you  in  sufficient  time  of 
G.'s  intended  discharge,  so  that  you 
may  not  be  deprived  of  your  power  of 
lodging  a  detainer  against  him:" 
Hdd,  not  to  amount  to  such  an  un- 
dertaking to  pay  debt  and  costs  as  the 
Court  would  enforce. 

It  is  no  answer  to  a  rule  calling 
upon  an  attorney  to  perform  his  un- 
dertaking given  in  a  cause  in  this 
Court,  that  he  is  not  an  attorney  of 
this  Court.     Tkompson  v.  Gortioa,  49 

ATTORNEY'S  BILL. 

1.  Where  an  attorney's  bill  con- 
tains charges  for  business  done  in  the 
Court  of  Chancery,  and  also  in  a 
Court  of  common  law,  the  bill  should 
specify  the  particular  Court  in  which 
each  portion  of  the  business  was  done. 
Ivimey  v.  Marks,  709 

2.  An  attorney's  bill  must  give  in 
some  part  of  it,  substantial  informi- 
tion  of  the  Court  in  which  the  busi- 
ness has  been  done.  Engleheart  ▼• 
Moore,  ^ 

BAILMENT. 
See  Decl/lration,  3. 

BAILIFF. 
See  Plea,  4. 

BANKRUPT. 

See  Amendhekt,  8. 
Cognovit,  2. 

iRftEOULARITT,   1. 

1.  The  defendant  entered  into  s 
charter-party  with  the  plaintiflb,  by 
which  he  bound  himself  to  supply  i 
cargo  of  guano.  An  action  was 
brought  against  him  for  an  allq;ed 
breach,  in  not  supplying  the  cargo  in 
pursuance  of  his  agreement,  and  he 
suffered  judgment  by  default.  Before 
the  execution  of  a  writ  of  inquiry,  a 
fiat  in  bankruptcy  issued  against  him, 


BANKRUPT. 
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and  he  obtained  his  certificate,  with  a 
suspension  for  six  months.  The  da- 
mages were  afterwards  assessed  at 
1644/.  Ss.  9d.,  and  for  that  amount 
he  was  arrested :  Held,  that  this  was 
a  debt  not  provable  under  the  fiat, 
and,  consequently,  that  the  defendant 
was  not  entitled  to  be  discharged. 
WooUey  and  Another  v.  Smith,     469 

2.  Where  a  Judge  at  nisi  prius  has 
granted  a  certificate  for  speedy  exe- 
cution, and  judgment  has  been  signed 
thereon,  and  the  costs  taxed ;  an 
application  by  the  defendant  for  costs 
under  the  19th  section  of  the  5  &  6 
Vict.  c.  1 22,  must  be  made  within  the 
first  four  days  of  the  ensuing  Term  : 
in  other  cases  such  application  must 
be  made  before  final  judgment. 

Quaere,  whether  the  19th  section 
of  the  5  &  6  Vict.  c.  112,  applies  to 
any  case  except  were  a  bond  is  given 
under  the  18th  section.  Smith  v. 
Temferley,  610 

3.  A  warrant  of  commitment  of  a 
bankrupt  to  prison,  under  1  &  2 
Wm.  4,  e.  5£3,  for  not  answering  satis- 
factorily the  questions  put  to  him  by 
a  subdivision  Court,  need  not  set  out 
the  answers  given  before  a  single  com* 
missioner  on  his  previous  examina- 
tion. 

And  if  it  state  on  the  face  of  it  that 
It  is  made  by  three  commissioners  of 
the  Court  of  Bankruptcy,  "  constitut- 
inf(  a  subdivision  Court,'*  it  is  sufii- 
cient ;  and  it  need  not  shew  that  the 
Court  was  duly  summoned,  or  in  what 
manner  it  was  constituted. 

The  return  to  a  habeas  corpus  set 
out  a  warrant  of  commitment  of  a 
bankrupt  made  by  a  subdivision 
Court  of  Bankruptcy  for  not  answer- 
ing satis&ctorily  the  questions  put  to 
him  upon  his  examination,  and  autho- 
rizing the  bankrupt  to  be  detained, 
"  until  such  time  as  he  should  submit 
himself  to  us,  or  to  any  of  the  com- 
missioners of  the  said  Court  of  Bank- 
ruptcy, and  full  answer  make  to  our 
or  their  satisfaction,  to  the  questions 

VOL.    IV, 


put  to  him  by  us  as  aforesaid  :"  Held, 
that  the  return  need  not  set  out  the 
fact  that  he  had  been  taken  afterwards 
before  a  single  commissioner,  who 
had  simply  inquired  if  he  had  any 
further  statement  to  make,  upon  which 
he  made  a  statement,  not  tending  to 
remove  the  dissatisfaction  produced  by 
his  former  answers,  and  was  then 
taken  back  to  prison. 

Upon  return  to  a  habeas  corpus  to 
bring  up  a  bankrupt  detained  under 
a  warrant  of  commitment,  for  not 
answering  satisfactorily  the  questions 
put  to  him  by  a  subdivision  Court, 
under  1  &  2  Wm.  4,  c.  56 ;  affidavits 
of  facts  which  do  not  appear  upon  the 
face  of  the  return  may  be  made  use  of 
by  the  bankrupt. 

It  is  not  necessary  in  order  to  give 
the  subdivisional  Court  power  to  com- 
mit, that  the  answers  should  be  in 
themselves  contradictory,  or  actually 
contradicted  by  independent  testi- 
mony. It  is  sufficient  if  they  be  of  a 
clearly  improbable  character.  In  re 
Wm.  Martin,  768 

BANKRUPT    (PROTECTION 

OF). 
Where  a  defendant  was  brought  up 
in  custody  of  a  gaoler,  for  the  pur- 
pose of  being  charged  in  execution, 
and  it  appeared  that  a  commissioner 
of  bankrupts  had,  on  the  preceding 
day,  granted  an  interim  order  for  his 
protection ;  the  Court  refused  to 
allow  him  to  be  charged  in  execution. 
Sloman  v.  Williams,  49 

BANKING  COPARTNERSHIP. 

See  Amendment,  8. 

BEGIN  (RIGHT  TO). 
1.  In  an  action  on  a  life  policy, 
the  declaration  averred  that  a  certain 
statement  by  the  insured  that  he  had 
not  been  afflicted  with  certain  dis- 
orders which  were  named,  (amongst 
which  was  rupture,)  was  true.     The 
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CERTIORARF. 


COGNOVIT. 


defendant  pleaded  that  the  statement 
was  untrue  in  this,  to  wit,  that  the 
insured  had  been  afflicted  with  rup- 
ture, concluding  with  a  verification. 
Replication,  de  injuria.  Held,  that 
the  plaintiffs  were  entitled  to  begin. 
jishby  and  Others  v.  Bates,  33 

2.  In  an  action  on  a  promissory 
note,  the  defendant  pleaded  several 
pleas  as  to  part,  the  proof  of  which 
lay  on  him,  and  also  a  plea  of  pay- 
ment of  money  into  Court  as  to  the 
residue,  to  which  the  plaintiff  replied 
damages  ultra.  Held,  that  the  plain- 
tiff was  entitled  to  begin.  Booth  v. 
MiUns,  52 

3.  The  Court  will  not  set  aside  a 
verdict  on  the  ground  that  the  wrong 
party  was  allowed  to  begin,  unless  it 
appears  that  some  manifest  injury 
has  resulted  therefrom.  Edwards  and 
jinother  Assignees  of  Barley,  a  Bank- 
rupt V.  MaUhewSf  721 

BILL  OF  EXCEPTIONS. 
See  New  Trial,  6. 

CAPIAS. 
See  Amendment,  4. 

CERTIFICATE  OF  JUDGE. 
See  Bankrupt,  2, 

CERTIORARI. 
See  Judge's  Order,  2. 

1 .  Affidavits  in  support  of  a  rule 
for  a  certiorari  ought  not  to  be  en- 
tiUedatall. 

And  where  they  were  entitled  "  In 
the  matter  of  the  dueen  v,  Robert 
Wallwork  and  James  Wallwork,"  (the 
name  of  the  proceedings  in  the  Court 
below  which  it  was  sought  to  bring 
up,  being  "the  Queen  o.  Robert 
Wallwork  and  James  Wallwork,")  the 
Court  held  them  irregular,  and  dis- 
charged the  rule.  Ex  parte  fVaUwork, 

403 


2.  Where  a  certiorari  had  issue<l 
to  bring  up  a  conviction  under  the 
Master  and  Servants'  Act  (4  Geo.  4» 
c  34),  for  the  purpose  of  being 
quashed  for  defects  on  the  face  of  it, 
the  Court  admitted  the  defendant, 
who  was  in  prison  under  the  con- 
viction to  bail. 

Semble,  that  the  Court  has  power* 
in  case  the  conviction  be  affirmed,  to 
recommit  the  defendant  for  such 
further  time  as  he  would  otherwise 
have  passed  in  prison.  Ex  parte 
Lordj  405 

COGNOVIT. 

1.  A  cognovit  was  attested  thus: 
— "  Duly  executed  by  the  above 
named  R.  G.,  in  the  presence  of  me, 
the  undersigned  S.  B.,  attorney  on 
behalf  of  the  said  R.  G.,  expressly 
named  by  him,  and  attending  at  his 
request;  and  I  do  hereby  declare 
that  I  subscribe  my  name  as  witness 
to  the  due  execution  hereof  by  the 
said  R.  G.,  and  as  his  attorney ;  and 
that  previous  to  the  execution  hereof 
by  the  said  R.  G.,  I  informed  him  of 
the  nature  and  effect  hereof.  S.  B., 
attorney,  Birmingham  :"  Held,  suffi- 
cient.    Phillips  V.  Gibbs,  275 

2.  The  6  Geo.  4,  c.  16,  s.  8,  for- 
feits the  debt  of  a  party  striking  the 
docket,  and  afterwards  accepting  a 
security,  only  where  a  commission 
issues  under  the  docket.  Therefore 
the  debt  is  not  forfeited  as  respects 
the  assignees  of  subsequent  creditors 
appointed  under  a  commission  issued 
on  a  docket  subsequently  struck. 

The  defendant  being  indebted  to 
the  plaintiff  and  other  parties,  and 
having  become  insolvent  in  May, 
1837,  it  was  agreed  between  the 
plaintiff  and  the  defendant,  that  the 
defendant  should  offer  a  composition 
of  lOtf.  in  the  pound  to  his  other 
creditors,  but  that  the  plaintiff  should 
not  come  in  under  that  arrangement, 
it  appearing  that  otherwise  the  dc- 
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fendant's  assets  would  produce  a 
much  smaller  dividend.  The  plain- 
tiff struck  a  docket  against  the  de- 
fendant to  protect  him  against  such 
of  his  creditors  as  would  not  agree 
to  the  composition,  but  no  fiat  was 
issued.  The  creditors,  however,  all 
came  in,  and  a  trust-deed  was  exe- 
cuted in  December,  1837,  under 
which  they  received  between  that 
time  and  the  August  following,  the 
full  amount  of  10^.  in  the  pound  on 
their  respective  debts.  In  Septem- 
ber, 1838,  the  plaintiff  brought  the 
present  action  against  the  defendant, 
who,  on  the  29th  of  September,  gave 
a  cognovit.  On  the  17th  of  October 
following,  judgment  was  signed  upon 
it;  and  in  December,  1845,  a  fieri 
facias  was  sued  out,  and  the  de- 
fendant's goods  seized.  On  the  28th 
of  February,  1846,  a  fiat  in  bank- 
ruptcy issued  against  the  defendant : 
Held,  on  motion  by  the  assignees  to 
set  aside  the  judgment  and  execution, 
that  the  debt  was  not  forfeited  under 
the  6  Geo.  4,  c.  16,  s.  8. 

A  cognovit  upon  which  judgment 
is  signed  within  twenty -one  days 
after  its  execution  is  valid,  notwith- 
standing that  it  has  not  been  filed  in 
pursuance  of  the  3  Geo.  4,  c.  39, 
8.  3)  or  the  Reg.  Gen.,  Hil.  Term, 
2  &  3  Geo.  4.  BusheU  v.  Boord,  359 

COLLOQUIUM. 
See  Declaration,  4. 

COLOUR. 

Trespass  quare  domuro  fregit 
Plea,  that  M.  being  seised  in  fee  of 
the  messuage  in  the  declaration  men- 
tioned, demised  to  L.  for  twenty-one 
years,  who  demised  it  to  the  de- 
fendant for  the  residue  of  that  term 
less  one  day.  It  then  gave  colour 
that  "  under  colour  of  a  charter  of 
demise  pretended  to  be  made  to  the 
plaintiff,  whereas  nothing  passed  by 


it,"  &c. ;  and  then  justified  the  tres- 
pass. Replication,  that  before  the 
demise  to  the  defendant  by  L.  he 
demised  to  F.  for  three  years,  and 
that  F.  assigned  his  term  to  the 
plaintiff.  Rejoinder,  that  the  demise 
to  F.  was  subject  to  a  proviso  for 
re-entry  reserved  to  L.,  his  execu- 
tors, administrators,  and  assigns,  in 
case  of  non-repair;  that  the  mes- 
suage was  not  kept  in  repair,  and 
that  the  defendant  entered  in  pur- 
suance of  the  proviso  :  Held,  first, 
that  the  defendant  was  an  assignee 
within  the  32  Hen.  8,  c.  34,  and 
could  therefore  avail  himself  of  the 
condition  of  re-entry  ;  secondly,  that 
although  livery  of  seisin  is  rendered 
unnecessary  by  the  8  &  9  Vict. 
c.  106,  s.  2,  in  order  to  pass  an 
estate  of  freehold,  the  colour  given 
by  the  plea  did  not  shew  a  title  in 
the  plaintiff;  thirdly,  that  the  alle- 
gation vi  et  armis  does  not  import  a 
breach  of  the  peace ;  and,  fourthly, 
that  the  matter  alleged  in  the  rejoin  - 
der  was  not  a  departure  from  the 
plea.  Wright  v.  Burroughes  and 
Others^  438 

CONDITION. 

See  Colour. 

CONVICTION. 
See  Certioeari,  2. 

CONSENT  RULE. 
See  Order  for  Payment  of  Money. 

CONSIDERATION. 
See  Replication,  1. 

CONTINUANCES. 

See  Amendment,  9. 

COPYRIGHT. 

See  Declaration,  1 1. 
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COSTS. 


CORPORATION. 

See  Appearance,  3. 

COSTS  IN  THE  CAUSE. 
See  Costs,  2. 

COSTS. 

See  Feme  Covert. 

Judge's  Certificate. 

New  Trial,  5. 

Rule  (when  Absolute). 

Taxation. 

1.  In  an  action  of  trespass  the  de- 
fendant pleaded  four  pleas,  upon 
which  issues  were  joined.  The  cause 
was  entered  for  trial  at  the  assises, 
and  made  a  remanet.  The  defendant 
ailer wards  obtained  an  order  to  amend 
one  of  the  pleas,  and  the  cause  was 
tried  at  a  subsequent  assizes,  when  a 
verdict  was  found  for  the  defendant  on 
the  amended  plea  (which  covered  the 
whole  cause  of  action)  and  for  the 
plaintiff  on  the  other  pleas ;  Held,  on 
motion  to  review  the  taxation,  that 
the  plaintiff  was  entitled  to  the  costs 
of  the  remanet  Waller  v.  Blackhck,  4 

2.  Where,  after  verdict,  the  Court 
recommended  a  special  case,  which 
was  acceded  to  by  both  parties,  but 
which  was  never  finally  settled,  by 
reason  of  the  defendant's  default: 
Heldf  that  the  plaintiff,  who  had  the 
general  costs  of  the  cause,  was  not 
entitled  to  the  costs  of  the  abortive 
special  case.     Foley  v.  Botfield,    328 

8.  An  affidavit  in  support  of  an 
application  to  enter  a  suggestion 
under  the  23  Geo.  2,  c.  zxxiii.,  (The 
Middlesex  Court  of  Requests  Act) 
described  the  defendant  as  of  "  No.  51, 
Bedford  Row,  Holbom,  in  the  county 
of  Middlesex,"  and  further  stated,  that 
*'  before  and  at  the  commencement  of 
this  suit  he  was,  and  ever  since  hath 
been,  and  still  is,  inhabiting  and 
resident  in  Bedford  Row  aforesaid; 


and  that  for  and  during  all  that  time 
he  was,  and  still  is,  liable  to  be  sam* 
moned  to  the  Court  of  Requesto  held 
at  Kingsgate  Street,  Holborn,  afore- 
said ;  and  that  the  cause  of  the  above 
action,  and  every  part  thereof^  arose 
within  the  jurisdiction  of  the  said 
Court  :'•  Held,  that  the  affidavit  was 
insufficient,  as  it  did  not  shew  the 
whole  of  Bedford  Row  to  be  in  the 
county  of  Middlesex  ;  and  that  the 
Court  could  not  take  judicial  notjee 
that  the  Court  of  RequesU  for  Mid- 
dlesex was  held  in  Kingsgate  Street 
Thome  v.  Jackson^  478 

4.  To  debt  for  goods  sold,  money 
lent,  &c.,  the  defendant  pleaded, 
except  as  to  15«.  parcel,  &c,  never 
indebted  ;  and  as  to  the  said  sum  of 
15*.  payment  into  Court.  The  pUdn- 
tiff  joined  issue  on  the  first  plea,  and 
accepted  the  15*.  paid  into  Court 
The  issue  was  tried  and  found  for  the 
defendant.  Held^  that  the  plaintiff 
was  entitled  to  all  the  custe  relatmg  to 
the  1 5s.  paid  into  Court.  Harritem 
▼.  Watt,  51» 

5.  Where  a  cause  stood  No.  15  on 
the  list  in  the  sheriff's  Court,  and  the 
practice  of  the  Court  was  to  go  through 
the  list  and  take  the  undefended 
causes  first,  and  on  coming  to  No.  15, 
the  plaintiff's  attorney  stated  it  to  be 
undefended,  having  good  ground  for 
believing  it  to  be  so,  and  the  cause  was 
accordingly  taken  and  tried  in  the  de- 
fendant*s  absence :  Heldy  no  gronnd 
for  a  new  trial. 

At  the  time  the  debt  for  which  the 
action  was  brought  was  contracted, 
the  plaintiff  asked  the  defendant  where 
he  resided,  and  was  told  by  him  that 
he  resided  at  No.  4,  Manchester 
Buildings,  in  consequence  of  which 
the  goods  were  sent  there,  and  repeated 
conversations  were  had  with  the  de* 
fendant  there,  in  none  of  which  did  he 
give  the  plaintiff  any  reason  to  think 
that  he  had  any  other  residence.  The 
writ  described  him  as  of  Manchester 
Buildings,  and  to  the  vrrit  he  appeared 
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and  pleaded,  and  no  objectbn  was 
made  to  the  description  of  the  resi- 
dence nntil  after  trial  and  verdict: 
Held,  on  motion  to  enter  a  suggestion 
under  a  Court  of  Requests'  Act,  that 
the  defendant  was  precluded  from 
shewing  that  in  point  of  fact  he  resided 
elsewhere,  and  within  the  jurisdiction 
of  the  Court  of  Requests. 

Heid  also,  on  motion  to  set  aside 
the  taxation  of  costs,  the  final  judg- 
ment signed  on  the  above  verdict,  and 
writ  of  execution  issued,  that  as  there 
was  no  suggestion  on  the  roll,  the 
plaintiffs  judgment  for  costs  was,  on 
the  face  of  it,  regular.  Banks  v. 
Newton^  682 

On  an  application  under  the  3  &  4 
Wm.  4,  c.  42,  s.  SI,  to  exempt  plain- 
tiffs who  are  executors  from  costs,  the 
Court  wiU  look  not  so  much  as  to 
whether  the  plaintiffs  have  proceeded 
bon&  fide  in  the  action,  and  with  a 
fair  and  reasonable  belief  as  to  the 
justice  of  their  claim,  as  to  whether  the 
defendant  has  been  guilty  of  any  mis- 
representation or  deception  to  induce 
them  to  bring  their  action. 

Mere  silence  by  a  defendant  as  to 
the  nature  of  his  defence,  is  not  suffi- 
cient ground  for  such  an  application, 
although  it  may  have  induced  the 
plaintiffs  to  proceed  with  the  action. 
Birkhead  and  Another,  Executors,  S^e., 
v.  North,  782 

COUNTY  COURTS. 
See  Attorney,  (Privilege  of). 

COUNTS  (STRIKING  OUT). 

Where  the  plaintiff  brought  an 
action  for  libel,  the  declaration  in 
which  contained  several  counts,  the 
Court  refused  to  strike  out  the  first 
count,  on  the  ground  that  the  plaintiff 
had  previously  obtained,  in  the  Court 
of  Queen's  Bench,  a  rule  nisi  for  a 
criminal  information  for  the  same 
libel  as  that  contained  in  that  count, 


which  rule  was,  after  argument,  dis- 
charged. fVakley  v.  Cooke  and 
Another,  702 

COURT  OF  REQUESTS. 
See  Costs,  8,  5. 

CRIMINAL  INFORMATION. 
See  Counts  (Striking  out). 

DAMAGES. 
See  Plea,  12. 

DE  INJURIA. 

See  Begin,  (Right  to),  1. 
Replication,  2. 

DEATH. 

See  Abatement  of  Suit. 
Discharge  of  Prisoner. 
Error. 

DECLARATION. 

See  Amendment,  7. 
Venus,  2. 

1  •  A  declaration  alleged  that  the  de- 
fendant wrongfully  kept  a  ram,  well 
knowing  that  the  said  ram  was  accus- 
tomed to  butt  and  injure  mankind,  and 
that  whilst  the  defendant  kept  the 
same,  it  did  butt  and  gore  the  wife  of 
the  plaintiff:  Held,  on  motion  in 
arrest  of  judgment,  that  the  declaration 
was  sufficient,  without  averring  that 
the  defendant  negligently  kept  the  ram. 
Jackson  and  Wife  v.  Smithson,        45 

2.  A  declaration  founded  on  the 
6  &  7  Vict  c.  18,  s.  82,  which  pro- 
hibits returning  officers  from  allowing 
a  scrutiny,  alleged  that  when  the 
plaintiff  tendered  his  vote,  the  return- 
ing officer  allowed  a  scrutiny,  and 
after  such  scrutiny,  determined  that 
the  plaintiff  was  not  entitled  to  vote  ; 
•*  whereby"  the  plaintiff  was  delayed 
in  the  exercise  of  his  privilege,  and  was 
wholly  deprived  of  his  privilege,  and 
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a  burgess  was  elected  without  any 
vote  of  the  plaintitF:  Held,  that  the 
allegations  after  the  word  "  whereby" 
were  sufficient  averments  of  fact,  and 
not  mere  inferences  from  preceding 
allegations;  and  that  the  facts  so 
averred  disclosed  sufficient  legal 
damage  resulting  from  holding  the 
scrutiny.    Pryee  v.  Belcher,         238 

3.  In  a  declaration  in  detinue,  the 
allegation  of  bailment,  whether  com- 
mon or  special,  is  mere  surplusage, 
and  not  traversable.  Clements  v. 
Flight,  261 

4.  In  an  action  for  slander,  the 
declaration  must  positively,  and  not 
by  way  of  recital,  allege  the  speaking 
of  the  slanderous  words  :  therefore  a 
declaration  which  commences  "  for 
that  whereas"  the  defendant  contriving 
to  injure  the  plaintiff,  in  a  certain  dis- 
course, spoke,  &c.,  is  bad  on  special 
demurrer.     Brown  v.  Thurlow,     301 

5.  Since  the  1  &  2  Vict.  c.  110, 
the  declaration  in  an  action  for  a 
malicious  arrest  must  allege  falsehood 
or  fraud  in  obtaining  the  Judge's 
order  for  the  capias,  and  must  state 
the  circumstances  which  constitute 
such  falsehood  or  fraud. 

But  where  the  declaration  alleged 
that  the  defendants,  not  having  rea- 
sonable or  probable  cause  for  be- 
lieving that  the  plaintiff  was  about  to 
quit  England, /a ^e/y  and  maliciously, 
and  without  reasonable  or  probable 
cause,  caused  and  procured  a  Judge 
to  make  an  order  for  the  plaintiff's 
arrest:  Held,  that  after  verdict  the 
declaration  must  be  taken  to  mean 
that  the  order  was  procured  by  false 
evidence,  or  by  means  of  falsehood ; 
the  allegations  as  to  the  defendants 
not  having  reasonable  or  probable 
cause  for  believing  that  the  plaintiff 
was  about  to  quit  England,  being 
rejected  as  surplusage.  Daniels  v. 
Fielding  and  Another,  329 

6.  The  1  Vict.  c.  55,  for  increasing 
tlic  remuneration  to  be  paid  to  she- 
riffs on   executing   process,   has  not 


repealed  the  penalty  for  extortion 
imposed  by  the  29  Eliz.  c  4,  and  in 
suing  for  such  penalty  it  is  sufficient 
to  declare  upon  the  statute  of  Eliza- 
beth. 

If  the  defendant  relies  upon  the 
sUtute  of  Victoria,  he  must  plead  it 
by  way  of  defence. 

A  declaration  on  the  statute  of 
Elizabeth  sUted  that  the  defendant, 
by  colour  of  his  office,  took  for  exe- 
cuting a  writ  a  large  sum  of  money, 
to  wit,  16^,  being  a  larger  recom- 
pence  than  by  the  said  statute  is 
limited,  that  is  to  say,  a  large  sum, 
to  wit,  15/.  more  than  is  by  the  said 
act  limited,  whereby  the  plaintiff  is 
damaged  to  the  amount  of  I5l.: 
Held  bad  on  special  demurrer,  Pil- 
kington  v.  Cooke,  347 

7.  The  rule,  Reg.  Gen.,  M.  T., 
3  Wm.  4,  r.  15,  as  to  the  commence- 
ments of  declarations  is  compulsory, 
and  therefore  a  declaration  not  dis- 
closing whether  the  plaintiff  proceeds 
in  person  or  by  attorney,  is  irregu- 
lar. An  application  to  set  it  aside 
should  be  made  at  Chambers,  and 
not  to  the  Court,  even  in  Term  time. 
White  V.  Feltham,  454 

8.  In  an  action  by  indorsee  against 
indorser  of  a  promissory  note,  the 
declaration  alleged  that  neither  at 
the  time  when  the  note  was  made, 
nor  afterwards,  and  before  it  became 
due,  nor  when  it  became  due,  and  on 
presentment  for  payment,  had  the 
maker  or  the  payee  any  effects  of  the 
defendant  in  his  hands ;  nor  was 
there  any  consideration  or  value  for 
the  making  of  the  note,  or  for  the 
payment  thereof,  or  for  the  indorse- 
ment by  the  payee  to  the  defendant : 
and  that  the  defendant  had  not  sus- 
tained any  damage  by  reason  of  his 
not  having  had  notice  of  the  non- 
payment of  the  note :  Held  bad  on 
special  demurrer,  as  it  was  consis- 
tent with  the  averments  in  the  de- 
claration that  the  note  might  have 
been  indorsed  by  the  defendant  for 
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the  accommodation  of  a  prior  party, 
or  some  third  person ;  in  which  case 
the  defendant  would  be  entitled  to 
notice  of  dishonour.  Carter  v.  Flower, 

529 

9.  A  declaration  stated  that  the 
defendant  held  a  dwelling-house  as 
tenant  thereof  to  the  plaintiffs,  under 
a  demise  thereof,  made  by  the  plain* 
tiffs  ;  by  reason  of  which  tenancy  it 
became  and  was  the  duty  of  the  de- 
fendant not  to  permit  waste  :  it  then 
alleged  as  a  breach,  that  the  de- 
fendant permitted  the  house  to  be 
waste  and  ruinous :  Held  bad  on 
general  demurrer,  as  it  was  consistent 
with  every  allegation  that  the  de- 
fendant was  tenant  at  will  only. 
HarneU  and  Wife  v.  Maitland,     545 

10.  Though  in  an  action  of  libel 
prefatory  averments  may  be  necessary 
to  explain  the  matter  alleged  to  be 
libellous,  it  is  enough  to  state  In  the 
declaration  that  the  publication  was 
*'  of  and  concerning*'  the  plaintiff, 
without  also  stating  that  it  was  "  of 
and  concerning*'  such  matter.  O'Brien 
V.  Clement,  563 

11.  In  debt  for  penalties  under 
the  3  &  4  Wm.  4,  c.  15,  s.  2,  for 
representing  a  pantomime,  of  which 
the  plaintiff  was  the  author,  without 
his  licen&e,  at  a  place  of  dramatic 
entertainment,  upon  nil  debet  by 
statute  pleaded,  it  was  held  that  the 
plaintiff's  undertaking  to  give  ma- 
terial evidence  in  Middlesex  was  ful- 
filled by  proof  of  an  ofier  to  sell  the 
pantomime  in  Middlesex,  by  the 
plaintiff's  agent  acting  under  his  di- 
rections. 

A  pantomime  is  a  "  dramatic  en- 
tertainment" within  the  3  &  4  Wm.  4, 
c.  15, 

It  need  not  be  shewn  that  the  de- 
fendant knew  the  work  to  belong  to 
the  plaintiff  when  he  illegally  repre- 
sented it. 

The  offence  is  sufficiently  described, 
if  alleged  in  the  language  of  the  act 
of  Parliament.     Lee  v.  Simpson,  666 
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DEBT  (PROVABLE). 
See  Bankrupt,  1. 

DEMURRER. 
A  demurrer  to  a  plea  stated  in  the 
body  of  it,  and  also  in  the  margin, 
"  that  the  plea  was  insufficient  for 
the  like  grounds  of  objection  as  those 
taken  to  a  former  plea :"  Held,  a  suf- 
ficient statement  of  the  special  causes 
of  demurrer.  Brdhamy.Watkins,   42 

DEMURRER,  (FRIVOLOUS). 

1.  Where  a  demurrer  clearly  frivo- 
lous was  pleaded  to  one  of  several 
replications  by  a  defendant,  who  was 
under  terms  of  pleading  issuably,  &€.» 
the  Court  gave  the  plaintiff  leave  to 
sign  judgment  on  the  whole  record  as 
for  want  of  a  plea ;  unless  the  de- 
fendant consented  to  strike  out  the 
pleadings  ending  with  the  demurrer, 
and  pay  the  costs  of  the  application 
and  of  preparing  for  the  tritd,  which 
had  been  lost,  and  take  short  notice 
of  trial.     Tucker  y.  BamesUy,     292 

2.  Reg.Gen.,Hil.Term,  4Wm.4, 
r.  2,  which  empowers  the  Court  oi 
Judge  to  set  aside  a  demurrer  as 
frivolous,  applies  equally  to  the  case 
of  a  plaintiff  demurring,  as  a  defend- 
ant. 

A  frivolous  demurrer  is  not  an  ir- 
regularity, but  an  improper  proceed- 
ing, which  the  Court,  in  iu  discre- 
tion, may  set  aside  at  any  time. 

Therefore,  where  the  defendants 
had  obtained  orders  twice  for  time  to 
join  in  demurrer:  Held,  that  they 
did  not  thereby  waive  their  right  to 
apply  to  the  Court  to  set  aside  the 
demurrer  as  frivolous,  Cutts  v.  Sur^ 
ridge  and  Others,  642 

DEMURRER,  (JOINDER  IN). 
See  Irregularity,  3. 

DEPARTURE. 

See  Colour. 
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EJECTMENT. 


ERROR. 


DEPONENT. 

See  Affidavit. 

DETINUE. 

See  Declaeation,  S. 
Plba,  11. 

DISCHARGE  OF  PRISONER. 

The  Court  refused  to  discharge  out 
of  custody  a  defendant  taken  in  exe- 
cution in  the  year  1828,  upon  affidavit 
that  the  plaintiff  had  died  in  1839, 
and  that  the  defendant  had  heen  in- 
formed and  believed  that  no  legal 
personal  representative  of  the  plaintiff 
had  revived  the  action,  or  had  token 
any  proceedings  whatever  in  the 
matter,  since  the  death  of  the  plaintiff. 
Taylor  v.  BurgesSf  708 

DISCONTINUANCE. 

See  Replication,  1. 

DISTRINGAS. 

A  writ  of  distringas  may  issue 
within  a  reasonable  time  after  the  ex- 
piration of  a  previous  writ  of  summons. 
Peyton  v.  Wood,  19 

DISHONOUR  (NOTICE  OF). 

See  DsCLAEATIONf  8. 

DRAMATIC  ENTERTAIN- 
MENT. 

See  Declaration,  11. 

DUPLICITY. 
See  Flea,  21. 

EJECTMENT. 

See  Amendment,  2. 

Order  for  Payment  op  Money.. 

1.  On  a  motion  for  judgment 
against  the  casual  ejector,  where  other 
than  personal  service  is  relied  on,  the 
affidavit  should  stote  in  terms  that  the 


deponent  "  served  the  said  A.  B.»  the 
tenant  in  poesession  by,"  &c,  and  then 
detail  the  facts  which  it  is  sought  to 
substitute  for  personal  service.  Doe  d. 
PigoU  V.  Roe,  88 

2.  Personal  service  of  a  declaration 
in  ejectment  on  the  secretary  of  a 
railway  company  who  are  in  posses- 
sion of  the  land  sought  to  be  recovered 
is  under  the  8  &  9  Vict,  c  16,  s,  185, 
sufficient  for  a  rule  absolute  for  judg- 
ment against  the  casual  ejector.  Doe 
dew.  Burgees  v.  Roe,  3 1 1 

3.  Service  on  one  of  two  oo-exeeo- 
tors  who  were  in  possession  of  the 
premises:  Held  sufficient  for  judg- 
ment against  the  casual  ejector.  Doe 
dem.  Strickland  v.  Roe,  431 

4.  The  Court  requires  the  same 
strictness  of  service  of  a  declaration  in 
ejectment,  where  the  tenant  in  pos- 
session is  an  attorney,  as  in  the  case  of 
any  ordinary  tenant.  Doe  dem. 
Fowler  v.  Roe^  639 

ERROR. 

See  Issues,  Several. 

A  plaintiff  having  obtained  a  ver- 
dict subject  to  a  special  case,  (with 
liberty  to  turn  the  same  Into  a  special 
verdict)  had  judgment  on  the  special 
case.  The  defendants  then  brought  a 
writ  of  error  in  the  Exchequer  Cham- 
ber, after  which,  on  the  12th  of 
August,  1845,  the  plaintiff  died.  In 
December,  1 845,  the  judgment  below 
was  affirmed.  The  defendants  then 
brought  a  writ  of  error  in  the  Hoase 
of  Lords,  and  assigned  errors  thereon, 
and  on  the  6th  of  March,  1846,  pe- 
titioned the  House  of  Lords  that  the 
executor  of  the  deceased  plaintiff 
might  be  made  a  party  to  the  writ  of 
error.  On  the  11th  of  May,  the 
Lords  ordered  the  record  to  be 
remitted  to  the  Court  of  Exchequer. 
On  the  24th  of  August,  the  defendants 
again  petitioned  the  House  of  Lords 
that  the  executor  might  be  made  a 
party  to  the  judgment,  but  no  order 


FOREIGN  ATTACHMENT. 

WM  made  thereon.  On  the  10th  of 
November  the  executor  sued  out  a 
•cire  facias  quare  executionem  non. 
The  Court  refuaed  to  stay  the  judg- 
ment, but  ordered  a  stay  of  execution 
for  six  weeks,  to  enable  the  defendants 
to  sue  out  a  writ  of  error  in  the  House 
of  Lords.  Riddle,  Executor  of  HaU,  v. 
The  Proprietors  of  the  Grantham  Canal 
Navigation,  555 

ESTOPPEL. 
See  Plea,  1. 

EXCEPTIONS,  (BILL  OF). 
See  Nbw  Trial,  6. 

EXECUTION. 
See  Oedxr  for  Payment  of  Money. 

EXECUTOR. 

See  Costs,  6. 

Discharge  of  Prisoner. 
Ejectment,  8. 
Error. 

EXTORTION. 
See  Declaration,  6« 

FEME  COVERT. 

A  feme  covert  who  succeeds  on  a 
plea  in  bar  of  coverture,  is  entitled  to 
costs.     Findley  Y.  Farquharson^    185 

FOREIGN  ATTACHMENT. 

In  a  plea  of  foreign  attachment  in  the 
city  of  London,  where  it  was  alleged 
that  a  plaint  bad  been  levied  against 
the  plaintiff  in  the  Lord  Mayor's 
Court  before  the  commencement  of  the 
suit,  bat  there  was  no  allegation  of 
issuing  a  scire  facias  to  warn  the  de« 
fendant,  who  was  the  alleged  garnishee, 
previous  to  the  commencement  of  the 
suit,  the  Court  held  the  plea  sufficient 

Where,  pending  an  action,  a  foreign 
attachment   in     the    Lord    Mayor's 
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Court  is  executed,  but  which  latter 
suit  had  been  commenced  previous  to 
the  action :  Heldy  that  it  might  be 
pleaded  to  the  further  maintenance  of 
the  action. 

In  such  a  plea,  if  the  custom  as 
stated  does  not  allege  any  precept  to 
the  seijeant-at-mace  to  warn  the  de- 
fendant to  be  necessary,  and  the  cus- 
tom is  not  traversed,  an  averment  of 
such  a  precept  need  not  be  intro- 
duced.    IVebb  V.  Hurrellf  824 

FOREIGN  LAW. 
See  Plea,  7. 

FRAUD. 

See  C08T89  6. 

GOOD  FAITH. 
See  Arbitration,  5. 

HABEAS  CORPUS. 
See  Bankrupt,  3. 

HERIOT, 
See  Replication,  2. 

HIGHWAY. 
See  Judge's  Order,  2. 

HUSBAND  AND  WIFE. 
See  Plea,  14. 

INSPECTION  (OF  DOCU- 
MENTS). 

In  an  action  by  an  allottee  of  shares 
in  an  abortive  railway  company  against 
a  provisional  committeeman  to  re- 
cover back  the  deposit,  the  Court  will 
order  the  defendant  to  allow  the  plain- 
tiff to  inspect  and  take  a  copy  of  the 
Parliamentary  contract  and  subscri- 
bers* agreement,  if  it  appear  that  those 
documents  are  in  the  possession  or 
control  of  the  defendant.  Steadman  v. 
Arden,  16 
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IRREGULARITY. 


INSOLVENT. 

Where  an  insolvent  has  obtained  an 
order  under  the  7  &  8  Vict.  c.  96,  s.  22, 
his  person  only  is  protected  from  pro- 
cess, and  consequently,  such  an  order 
is  no  bar  to  an  action  for  a  debt 
existing  previous  to  its  being  made. 
Toomer  v.  Gingellj  182 

INSTALMENT, 
See  Issuable  Plba,  1. 

INTERPLEADER. 

Under  a  fi.  fa.  against  goods  of  M., 
the  sheriff  entered  the  apartments  of 
H.,  who  was  a  lodger  in  the  House  of 
M.,  and  there  seized  certain  goods. 
H.  claimed  them,  and  the  sheriff  ap- 
plied to  the  Court  of  Exchequer,  out 
of  which  the  6.  fa.  issued,  for  relief 
under  1  &  2  Wm.  4,  c.  58,  s.  6,  (the 
Interpleader  Act).  An  issue  was 
directed  to  try  the  right  to  the  goods, 
and  in  it  H.  succeeded.  H.  afterwards 
brought  an  action  of  trespass  in  this 
Court  for  entering  the  apartment. 
The  Court  refused  to  stay  proceedings 
in  that  action,  as  the  order  made  in 
the  Exchequer  in  the  action  there 
only  affected  the  goods  seized,  and  did 
not  extend  to  the  trespass  which 
formed  the  subject  of  the  latter  action. 

Semhle,  that  if  the  Interpleader 
order  did  extend  to  such  a  case,  the 
proper  course  was  for  the  sheriff  to 
apply  to  the  Court  of  Exchequer. 
Hollier  v.  Laurie  and  Others^       205 

2.  Where  an  execution  creditor  is 
made  a  defendant  in  an  issue  under  the 
Interpleader  Act,  and  he  is  resident 
out  of  the  jurisdiction,  the  Court  will 
compel  him  to  give  security  for  costs. 
WiUiams  v.  CrossUng^  660 

INTEREST. 
See  Summons,  2. 

IRREGULARITY. 
1.  Assignees  of  a  bankrupt  apply- 


ing to  set  aside  proceedings  on  the 
ground  of  irregularity,  must  come  to 
the  Court  within  a  reasonable  time 
after  notice  of  the  irregularity. 

An  original  writ  of  fi.  fa.,  and  a 
testatum  writ  were  sued  out  on  the 
2drd  of  February,  and  on  the  same 
day  the  defendant's  goods  were  seized 
under  the  testatum  writ.  On  the 
26th,  the  original  writ,  with  the  re- 
turn of  nulla  bona,  was  filed  in  the 
proper  office  of  this  Court.  On  the 
25th  a  fiat  in  bankruptcy  was  issued 
against  the  defendant,  and  on  the 
loth  of  March,  creditors*  assignees 
were  appointed.  The  plaintiff  having 
made  up  the  roll,  on  the  face  of  which 
the  original  writ  appeared  to  be  re- 
gularly returned  before  the  issuing 
of  the  testatum  writ,  the  defendant's 
assignees  applied  to  a  Judge  at  Cham- 
bers, on  the  ]  0th  of  March,  to  have 
the  roll  amended,  by  inserting  the 
true  date  of  the  return  of  the  testa- 
tum fi.  fa.,  and  were  referred  by  the 
Judge  to  the  Court :  Held^  that  this 
was  at  most  but  an  irregularity,  and 
that  a  motion  made  on  the  5th  oi 
May  for  that  purpose  was  too  late. 
Butlerworth  v.  JViUiams^  82 

2.  In  an  action  by  drawer  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  (amongst  other 
pleas  concluding  to  the  country)  that 
the  plaintiff  indorsed  the  bill  to  a 
person  unknown,  who  at  the  time  of 
the  commencement  of  the  suit  was 
the  holder  thereof,  and  entitled  to 
sue  the  defendant  thereon.  The 
plaintiff  replied  that  the  said  person 
was  not  at  the  time  of  the  com- 
mencement of  the  suit  the  holder  of 
the  bill,  concluding  to  the  country. 
The  plaintiff  having  added  the  simi- 
liters, and  delivered  the  issue,  the 
defendant  struck  out  the  similiter  to 
the  above  replication,  and  demurred 
specially.  A  Judge  at  Chambers 
ordered  the  demurrer  to  be  set  aside  as 
frivolous,  and  that  the  plaintiff  be  at 
liberty  to  sign  judgment  on  the  plea 
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in  question.  The  plaintiif  signed 
judgment  on  that  plea,  tried  the  other 
issues,  and  obtained  a  verdict,  the 
defendant  not  appearing  at  the  trial. 
On  motion  to  rescind  the  Judge's 
order,  and  set  aside  the  trial  and  sub- 
sequent proceedings :  Held,  that  as 
the  rule  did  not  ask  to  set  aside  the 
issue,  there  was  no  irregularity  in 
the  trial :  Held  also,  Alderson^  B., 
dissentrentey  that  the  judgment  signed 
was  irregular,  there  being  other  pleas 
on  the  record  covering  the  whole 
cause  of  action.     Talbot  v.  Bulkeley^ 

306 

3.  A  defendant  who  obtained  time 
to  plead  on  the  term  of  rejoining 
within  twenty-four  hours,  delivered 
several  pleas,  to  some  of  which  the 
plaintiff  replied,  concluding  to  the 
country,  and  to  others  he  demurred. 
The  plaintiff  having  added  the  simi- 
liters and  joinders  in  demurrer,  the 
defendant  struck  them  out.  The 
plaintiff  then  obtained  a  Judge's 
order,  "  that  the  defendant  forthwith 
join  in  demurrer."  On  motion  to  re- 
scind that  order :  Held,  that  the  Reg. 
Gen.,  Hil.  Term,  4  Wm.  4,  r.  8, 
qualified  and  altered  the  Reg.  Gen., 
Hil.  Term,  2  Wm.  4,  r.  108,  and  that 
the  plaintiff  was  irregular  in  adding 
the  joinders  in  demurrer.  Cook  v. 
Blake,  313 

4.  A  warrant  of  attorney,  dated 
the  25th  of  May,  1842,  authorized 
certain  attorneys  to  appear  as  "of 
Easter  Term  last  past,  Trinity  Term 
now  next,  or  any  other  subsequent 
Term,"  •*  and  then  and  there"  to 
receive  a  declaration  at  the  suit  of 
&c.,  '*and  thereupon  to  confess  the 
said  action  or  to  suffer  judgment  by 
nil  dicit  or  otherwise,"  &c.  On  the 
27th  of  November,  1846,  a  Judge's 
order  was  obtained  for  leave  to  sign 
judgment,  and  judgment  was  accord- 
inpjly  signed  on  the  following  day  : 
Held,  that  the  judgment  was  regu- 
larly signed  in  pursuance  of  the  au  - 
thority  by  warrant  of  attorney  ;  not- 


withstanding the  Reg.  Gen.,  Hil. 
Term,  4  Wm.  4,  Pt.  II.  r.  3,  re- 
quiring all  judgments  to  be  "  entered 
up  of  record  of  the  day  or  month, 
whether  in  Term  or  Vacation,  when 
signed." 

On  the  Ist  of  December,  the  de« 
fendant's  goods  were  seized  and  sold 
under  a  fieri  facias  issued  on  that 
judgment.  On  the  8th  of  December, 
a  fiat  issued  against  the  defendant ; 
on  the  11th  an  official  assignee  was 
appointed,  and  on  the  4th  of  January, 
a  creditor's  assignee.  On  the  llth 
of  January,  the  first  day  of  Hilary 
Term,  a  rule  was  moved  to  set 
aside  the  judgment  and  execution: 
Held,  that  at  most  it  was  only  an 
irregularity  that  was  complained  of, 
and  that  the  application  was  made 
too  late.  Alcock  and  Others  v.  Sut- 
cliffe,  612 

5.  A  rule  to  set  aside  the  declaration 
and  judgment  signed  thereon,  and  all 
subsequent  proceedings,  and  to  dis- 
charge the  defendant  out  of  custody, 
on  the  ground  that  the  defendant  has 
never  been  served  with  process  in 
the  action,  must  ask  to  set  aside  the 
appearance  also;  unless  it  appear 
upon  affidavit  that  no  appearance  has 
in  fact  been  entered.  Hardwick  v. 
Wardk,  739 

6.  A  party  moving  to  set  aside 
proceedings  on  the  ground  of  irre- 
gularity, must  ask  to  set  aside  the 
first  proceeding  in  which  the  irre- 
gularity occurs,  »^» 

ISSUABLE  PLEA. 

See  Amendment,  5. 

1.  The  plaintiffs  declared  on  an 
agreement  that  the  defendants  should 
furnish  the  plaintiffs  with  a  steam- 
engine  by  a  specified  time,  to  be  paid 
for  by  instalments,  payable  at  certain 
times,  with  reference  to  the  progress 
of  the  work :  Breach,  that  the  steam- 
engine  was  not  furnished  by  the  spc- 
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dfied  time.  A  plea  alleging  the 
non  fwyment  of  the  second  instal- 
ment, though  due  with  reference  to 
the  woric  done,  according  to  the 
terms  of  the  agreement,  was  held  to 
he  an  issuable  plea.  Zulueta  and 
Another  v.  MiUer  and  Another,    186 

2.  Trespass  for  taking  goods. 
Plea,  that  Uie  mayor,  aldermen,  and 
huigesses  of  the  city  of  O.  had,  from 
time  immemorial,  been  seised  in  fee 
of  certain  streets  and  lanes  within 
the  dty,  and  also  of  the  toll  of  two* 
pence  for  every  cart  coming  upon, 
and  passing  over,  any  of  those  streets 
or  lanes,  with  certain  exceptions; 
and  that  they  were  entitled  to  the 
right  of  distress  for  such  toll ;  and 
becanse  the  plaintiif*s  cart,  laden 
with  merchandize  not  excepted,  came 
upon,  and  passed  over,  one  of  the 
streets  on  the  days  in  question,  the 
defendants,  as  bailiffs  of  the  corpo- 
ration, distrained  for  the  toll,  after 
demand  made.  Replication,  de  in- 
juria 

The  defendants  being  under  terms 
to  rejoin  issuably,  specially  demurred 
for  duplicity  to  the  above  replication  : 
Held,  that  the  plaintiff  was  entitled 
to  sign  judgment  as  for  want  of  a 
rejoinder. 

Heldf  on  motion  to  set  aside  the 
judgment  to  signed,  that  the  repli- 
cation was  good  on  general  demurrer. 

Semble,  that  it  would  have  been 
good  even  on  special  demurrer.  Tagg 
V.  Simmonds  and  Another,  582 

ISSUES  (SEVERAL). 

Where  there  are  issues  in  fact  as 
well  as  in  law  on  the  same  record, 
and  the  defendant  has  obtained  judg- 
ment on  demurrer  to  pleas  going  to 
the  whole  cause  of  action,  but  the 
issues  in  fact  remain  untried,  the 
Court  will  not  compel  the  defendant 
to  enter  up  a  judgment  of  nil  capiat 
per  breve,  before  the  trial  of  the 
issues  in  fact,  in  order  that  the  plain- 


JUDOMBNT,  &c 

tiff  may  bring  a  writ  of  error  without 
trying  the  issues  in  fad.  HuUou  t. 
Acraman,  462 


JOINDER  IN  DEMURRER. 
See  Iresoularitt,  3. 

JUDGMENT. 

See  Irregularity,  4. 


JUDGMENT  (TIME  FOR 
SIGNING). 

A  verdict  having  passed  for  the 
plaintiff  at  the  trial  of  this  cause, 
which  took  place  in  the  Vacation,  the 
Judge  granted  a  certificate  for  im- 
mediate execution.  The  same  day 
the  plaintiff  gave  notice  of  taxation 
of  his  costs,  and  on  the  following 
day  taxed  them,  signed  judgment, 
and  issued  execution :  Held,  on 
motion  to  set  aside  the  judgment 
and  subsequent  proceedings,  that  the 
plaintiff  was  regular  in  the  course 
that  he  had  pursued,  and  that  he  was 
not  bound  to  take  out  a  rule  for 
judgment,  or  to  wait  four  days  before 
proceeding  to  sign  judgment.  Alex* 
ander  v.  WiUiams,  132 

JUDGMENT,  NUNC  PRO  TUNC. 

On  an  application  to  enter  judg- 
ment nunc  pro  tunc,  it  appeared  that 
the  cause  was  tried  in  December, 
1845,  and  that  the  plaintiff  tendered 
a  bill  of  exceptions.  It  was  settled 
and  sealed  in  May,  1846,  and  the 
postea  delivered  to  the  defendants  on 
the  3rd  of  June,  1846.  Negotiations 
were  pending  between  the  parties  as 
to  the  form  in  which  the  judgment 
should  be  entered,  down  to  the  27th 
of  October  following,  when  one  of 
the  defendants  died:  Held,  that  as 
the  delay  in  signing  judgment  was 
not  the  delay  of  the  Court,  the  rule 


JUDGMENT,  &c 


JUDGE'S  ORDER.         859 


could  not  be  granted.  Fishmongers' 
Company  y.  Robertson^  SiaineSf  and 
Others,  656 

JUDGMENT  (AS  IN  CASE  OF 
NONSUIT). 

1 .  On  a  cause  being  called  on  for  trial, 
the  plaintiff,  who  had  given  a  peremp- 
tory undertaking  to  try,  applied  for 
its  postponement,  on  the  ground  of 
the  absence  of  a  material  witness. 
Pending  the  application  it  was  dis- 
covered, that  owing  to  some  defect  in 
the  entry  of  the  record,  the  cause 
could  not  be  tried ;  and  it  was  accord- 
ingly struck  out  of  the  list.  The 
Court  discharged  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit, 
which  was  subsequently  obtained, 
and  enlarged  the  plaintiff's  peremp- 
tory undertaking.  Rogers  t.  Fander- 
com,  102 

2.  A  defendant  is  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit, 
although  the  cause,  on  being  called 
on  for  trial,  was  struck  out  of  the 
list  in  consequence  of  neither  plaintiff 
nor  defendant  appearing.  Allott  v. 
Bearcrofi,  327 

3.  Issue  was  joined  in  a  country 
cause  on  the  19th  of  March.  On  the 
20th  an  agreement  to  consent  to  an 
order  to  refer  was  entered  into  by  the 
attorneys  on  both  sides,  the  award  to 
be  made  on  the  1st  of  June.  No  step 
was  taken  to  draw  up  the  order  to 
refer  by  either  party;  nor  was  any 
further  proceeding  taken  by  the  plain- 
tiff in  the  cause :  Held^  that  a  motion 
for  judgment  as  in  case  of  a  nonsuit 
in  the  ensuing  Michaelmas  Term,  was 
regular.  Peter  Armand  Le  Comte  de 
Foniaiuemoreau    v.  Emile  Encontre, 

425 

4.  A  creditor's  assignee,  without 
the  consent  or  knowledge  of  the  offi- 
cial assignee,  commenced  an  action  in 
their  joint  names  for  the  recovery  of 
a  debt  due  to  the  bankrupt.  As  soou 
as  the  official  assignee  was  aware  of 


it,  he  applied  for  and  obtained  a  rule 
staying  proceedings  until  security 
was  given  him  for  costs.  The  de- 
fendant was  no  party  to  that  rule, 
but  it  was  served  on  him  :  Held,  that 
the  rule  only  restrained  a  voluntary 
proceeding  by  the  plaintiffs ;  and  that 
the  defendant  might,  notwithstanding, 
move  for  judgment  as  in  case  of 
nonsuit. 

Where  a  town  cause  is  made  a 
remanet  from  one  sitting  to  another, 
and  there  is  afterwards  a  default  in 
proceeding  to  trial,  the  defendant  may 
move  for  judgment  as  in  case  of  a 
nonsuit.  Lawes  and  Another,  Assign 
nees,  ^c.  v.  Bott,  559 

5.  Where  a  plain  tiff  had  proceeded 
to  trial  on  a  defective  notice  of  trial, 
and  obtained  a  verdict,  and  the  pro- 
ceedings were  afterwards  set  aside  at 
the  instance  of  the  defendant,  on  the 
ground  of  the  defect  in  the  notice, 
bat  the  latter  afterwards  obtained  a 
rule  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial 
pursuant  to  notice,  the  Court  dis- 
charged that  rule,  with  costs.  Larker 
V.  CerrUo,  672 

JUDGE'S  ORDER. 
See  Arrest* 

1.  A  Judge's  order  made  by  con- 
sent for  further  time  to  plead  "  pe- 
remptorily," does  not  preclude  the 
defendant  from  afterwards  applying 
by  summons  for  further  time.  Beaz^ 
ley  Y.Bailey,  271 

2.  A  Judge's  order  for  costs  of  the 
prosecution  of  an  indictment  for  iion 
repair  of  a  highway,  under  the  gene- 
ral Highway  Act,  5  &  6  Wm.  4, 
c.  50,  s.  95,  should  state  on  the  face 
of  it,  out  of  what  funds  the  costs  are 
to  be  paid ;  and  where  it  did  not  do 
so,  the  Court  set  the  order  aside. 

Semble,  that  it  should  also  state  the 
amount. 

Semble,  that  where  an  indictment 
is  preferred  at  the  quarter  sessions  by 
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order  of  special  sessions,  and  is  re- 
moved into  this  Court  by  the  defend- 
ants by  writ  of  certiorari,  and  is  then 
tried  at  nisi  prins,  the  Judge  sitting 
there  is  a  "Judge  of  assize,  before 
whom  the  said  indictment  is  tried/' 
within  the  meaning  of  the  95th  sec- 
tion of  the  5  &  6  Wm.  4,  c.  50,  so 
as  to  be  enabled  to  make  an  order  for 
payment  of  the  costs  of  the  prose- 
cution. 

Where  the  order  was  made  to  pay 
the  costs  to  "  G.  H.  A."  (the  pro- 
secutor) *•  or  his  attorney."  Semble» 
that  the  order  was  not  bad,  because 
"  G.  H.  A."  was  dead  at  the  time  of 
the  order  made. 

Semble,  that  it  need  not  appear 
by  express  averment,  if  it  may  be 
gathered  by  reasonable  implication 
that  the  highway  in  respect  of  which 
the  indictment  is  preferred,  is  within 
the  division,  for  which  the  justices  in 
special  sessions  were  sitting,  who  or- 
dered the  indictment  to  be  preferred. 

Semble,  that  it  is  not  necessary  that 
the  Judge  should  state  on  the  face  of 
the  order,  the  facts  out  of  which  his 
jurisdiction  arises.  Regina  ▼•  The 
Inhabitants  of  Waifordy  593 

A  Judge's  order  under  6  &  7  Vict. 
c.  73,  8.  43,  for  entering  up  judgment 
for  the  amount  of  the  Master's  allo- 
catur, has  the  same  force  as  a  rule  of 
Court  under  the  1  &  2  Vict.  c.  110. 

Therefore  it  is  unnecessary  to  sue 
out  a  writ  and  declaration  by  way  of 
foundation  for  the  judgment*  Qrif- 
fithsY.  Hughes,  719 

A  Judge's  order  to  set  aside  an 
appearance  is  of  no  avail  until  served 
on  the  opposite  party,  although  the 
clerk  of  appearances  has  strudL  out 
the  appearance  in  pursuance  of  that 
order.  Belcher  and  Others,  Assignees, 
S^c.  v.  John  Goodered,  sued  by  the 
name  of  Henry  Goodtred,  814 

JUDGE'S  CERTIFICATE. 

/See  Bankrupt,  2. 
In  an  action  of  trespass,  the  cause 


of  action  allied  was  driving  stakes 
into  the  plaintiff's  land.  The  de- 
fendant paid  40s,  into  Court,  and  that 
sum  the  plaintiff  accepted  and  dis- 
continued. The  defendant  did  not 
remove  the  stakes,  and  a  notice  in 
writing  was  served  on  him,  stating 
that  if  he  did  not  remove  them,  a 
second  action  would  be  brought.  The 
defendant,  however,  continued  the 
stakes  in  the  plaintiff's  land,  and  a 
second  action  was  accordingly  brought. 
The  jury  gave  less  than  40s.  damages, 
and  it  was  held  that  the  continuance 
of  the  stakes  in  the  plaintiff's  land 
was  a  trespass  after  notice,  within 
the  3  &  4  Vict.  c.  24,  s.  3,  and  that, 
therefore,  the  plaintiff  was  entitled  to 
full  costs  :  Held  also,  that  in  order  to 
obtain  them,  the  plaintiff's  proper 
course  was  to  apply  to  enter  a  sug- 
gestion, and  not  for  the  Judge's  cer- 
tificate.    Boujyer  v.  Cook,  816, 

JURAT. 

See  Affidavit. 

JURISDICTION. 

See  Judge's  Order,  2» 
Plea,  22. 

LANDLORD  AND  TENANT. 
See  Declaration,  9. 

LACHES. 

See  Aebitratiok,  7. 
Irregularity,  I. 
Mandamus,  1. 

1.  It  is  not  too  late  to  apply  on  the 
8th  of  June  to  set  aside  such  a  plea 
which  had  been  delivered  on  the  22Qd 
of  April.  Wright  v.  Burroughes  and 
Others,  22G 

2.  A  defendant  applied  by  sum- 
mons at  Chambers  to  strike  out  counts 
on  the  ground  that  they  related  to  the 
same    subject-matter    of  complaint. 


MALICE. 


MANDAMUS. 


sni 


The  summons  was  heard  on  the  14th 
of  November,  when  it  was  dismissed 
with  costs.  On  the  19th  the  defendant 
made  a  similar  application  to  the 
Court :  Held,  too  late. 

Sembley  that  an  appeal  lies  to  the 
Court  where  a  Judge  has  refused  to 
make  an  order.  Chapman  v.  King 
and  Another^  311 

LIBEL. 

See  Counts,  (Striking  out). 
Declaration,  10. 
Plea,  15,  16. 
Keplication,  3. 

LIMITATIONS  (STATUTE  OF). 
See  Amendment,  1,  8. 

LIVERY  OF  SEISIN. 
See  Colour. 

LORD  OF  MANOR. 
See  Replication,  2. 

LUNATIC. 

An  order  of  removal  of  a  lunatic 
pauper  under  9  Geo.  4,  c.  40,  s.  42, 
was  made  on  the  9th  of  July,  1845, 
and  on  the  8th  of  August,  the  8  &  9 
Vict.  c.  126,  came  into  force,  which 
repeals  the  former  act,  *'  except  as  to 
any  matters  committed  or  done,  before 
the  passing  of  this  act,  which  shall  be 
as  if  this  act  had  not  passed."  Held^ 
that  the  right  of  appeal  under  ss.  46 
and  54  of  the  former  act,  was  not 
taken  away. 

An  appeal  against  an  order  under 
9  Geo.  4,  c.  40,  s.  42,  is  an  appeal 
under  ss.  46  and  54,  or  one  of  them, 
and  not  under  sect.  60  ;  and  there- 
fore the  appellant  is  not  bound  to  give 
grounds  of  appeal  under  the  latter 
section.  Regina  v.  The  Recorder  of 
York,  876 

MALICE. 

See  Declaration,  5. 
Plea,  10. 


MANDAMUS. 

1.  At  the  Epiphany  Sessions,  upon 
objection  to  a  notice  of  appeal,  the 
justices  had  dismissed  the  appeal, 
subject  to  a  special  case,  or  a  motion 
for  a  mandamus  :  Held^  that  the  ap- 
pellant was  not  too  late  in  applying, 
in  the  Easter  Term  following,  for  a 
mandamus  to  hear  the  appeal.  Re' 
gina  v.  The  Justices  of  Cheshire^    94 

2.  Notice  and  grounds  of  appeal 
under  the  4  &  5  Wm.  4,  c.  76,  s.  81, 
should  be  given  fourteen  days  before 
the  first  day  of  the  general  quarter 
sessions,  and  not  fourteen  days  before 
the  first  day  on  which  the  adjourned 
sessions  are  appointed  to  be  held,  for 
the  division  in  which  the  appeal  is  to 
be  tried. 

Where  the  quarter  sessions  were 
held  at  B.,  and  by  adjournment  in 
each  of  three  other  divisions  of  a 
county,  and  the  appellants  had  given 
notice  and  grounds  of  appeal  fourteen 
days  before  holding  the  sessions  for 
the  division,  but  not  fourteen  days 
before  holding  the  sessions  at  B. ;  and 
the  sessions,  on  the  objection  being 
taken,  dismissed  the  appeal ;  this 
Court  refused  to  grant  a  mandamus, 
compelling  them  to  enter  continuances 
and  hear  it.  Regina  v.  Justices  of 
Suffolk.     {BedweU  Ash  v.  fVoolpU), 

628 

3.  After  a  notice  *' to  enter  and 
try**  an  appeal  had  been  served  on  the 
respondents,  the  attorney  of  the  ap- 
pellants thinking  the  words  **  to  enter" 
were  improper,  as  the  appeal  had  al- 
ready been  entered  and  respited,  ob- 
tained the  notice  back,  altered  it  by 
striking  out  the  words  "to  enter,** 
and  by  inserting  a  statement  that  the 
former  notice  was  thereby  withdrawn, 
and  caused  it  to  be  re-served,  but 
without  getting  the  parish  officers  to 
re-sign  it.  Upon  the  appeal  being 
called  ou  at  the  sessions,  the  appel- 
lants were  put  to  prove  their  notice 
of  appeal.  They  accordingly  proved 
the  original  notice ;  upon  which  the 
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respondents  objected  that  that  notice 
bad  been  withdrawn,  and  called  the 
appellants'  attorney,  who  proved  the 
second  notice  withdrawing  the  first. 
There  was  no  proof,  however,  at  what 
time  the  second  notice  was  served. 
The  sessions  dismissed  the  appeal  on 
the  ground  "  that  the  notice  of  appeal 
was  not  sufficiently  proved." 

On  motion  for  a  mandamus  to  the 
sessions  to  hear  the  appeal,  Held, 

Ist,  that  the  original  notice  was  a 
sufficient  notice,  the  words  **  to  enter" 
being  merely  redundant ;  but  that  it 
was  withdrawn  by  the  second  notice. 

2nd,  that  the  second  notice  was  a 
sufficient  notice,  and  did  not  require 
re-signing  by  the  parish  officers,  as 
the  alterations  were  mere  corrections, 
for  the  purpose  of  carrying  out  the 
original  purpose  for  which  the  signa- 
tures were  aJlixed,  and  which  it  was 
part  of  the  attorney's  duty  to  accom- 
plish ;  but  that  as  there  was  no  proof 
of  the  time  of  its  service,  the  sessions 
had  come  to  a  right  decision  in  refus- 
ing to  hear  the  appeal.  Regina  v. 
Justices  of  SomerseUhiref  {fVedmorey, 
Wesi  Pennard\  741 

MANOR  (LORD  OF). 

See  Replicatiok,  2. 

MATERIAL  EVIDENCE. 

In  an  action  for  goods  sold,  the 
plaintiff,  who  was  bound  by  an  un- 
dertaking to  give  material  evidence 
in  the  county  of  Durham,  gave  in 
evidence  a  letter  written  by  the  de- 
fendant, admitting  part  of  the  claim, 
which  letter  was  posted  in  Durham, 
and  received  in  Yorkshire :  Held^ 
sufficient  to  satisfy  the  undertaking. 
Hall  V.  Storey^  345 

MAYOR'S  COURT. 

See  Foreign  Attachment. 

NEW  ASSIGNMENT. 
To  trespass  for  breaking  and  enter- 


ing the  plaintiffs  close,  the  defendant 
pleaded  a  right  of  way  over  the  locus 
in  quo.  The  plaintiff  new  assigned 
trespasses  extra  viam.  The  defendant 
pleaded  to  the  new  assignment,  that 
whilst  he  had  the  said  right  of  way, 
the  plaintiff  obstructed  the  way  by 
digging  a  trench,  &c. ;  and  that  for 
the  purpose  of  avoiding  the  obstmc* 
tion  and  using  the  way,  the  defendant 
went  along  the  part  of  the  close  in 
the  new  assignment  mentioned.  Re- 
plication de  injuria :  Heldy  (^Platt^  B., 
dissentiente,)  that  the  right  of  way 
stated  in  the  plea  to  the  declaration 
was  not  admitted  by  the  new  assign- 
ment, and  that  being  substantially  re- 
asserted in  the  plea  to  the  new  assign- 
ment, the  defendant  was  bound  to 
prove  it.     Robertson  v.  Gantlett,  548 

NEW  TRIAL. 

See  Right  (to  Begin),  3. 
Costs,  5. 
Writ  of  Trial. 

1 .  The  Court  will  not  grant  a  new 
trial  on  the  ground  of  the  verdict  being 
against  evidence,  if  it  appear  upon  the 
notes  of  the  trial  that  evidence  has 
been  improperly  rejected,  which,  if 
received,  would  have  warranted  the 
jury  in  returning  the  verdict  sought  to 
be  set  aside. 

The  plaintiff,  in  the  further  and 
better  particulars  of  his  demand, 
delivered  under  a  Judge's  order, 
omitted  all  mention  of  a  sum  for  which 
he  had  given  the  defendant  credit  in 
the  particulars  delivered  with  the  de- 
claration. At  the  trial,  it  appeared 
that  the  further  particulars  were  alone 
annexed  to  the  record  ;  but  the  de- 
fendant offered  in  evidence  the  par- 
ticulars in  which  the  credit  was  given 
him.  The  undersheriff  having  refused 
to  receive  these  particulars  in  evidence, 
the  jury  notwithstanding  found  a 
verdict  for  the  defendant.  On  motion 
for  a  new  trial,  on  the  ground  of  the 
verdict  being  against  the  evidence: 


NEW  TRIAL. 


NOTICE  OF  ACTION.     863 


Heldf  that  the  Court  would  not  grant 
a  new  trial,  as  the  particulars  tendered 
in  evidence  ought  to  have  been  re- 
ceived, and,  if  that  had  been  done,  the 
verdict  would  have  been  warranted. 
BouUon  V.  Pritchard,  1 1 7 

2.  T^'liere  a  defendant  obtains  a 
Judge's  order  to  postpone  a  trial  on 
payment  of  costs,  he  should  serve  an 
appointment  to  tax  with  the  order ; 
and  where  he  omitted  to  do  so,  and  the 
plaintiff  treated  the  order  as  a  nullity, 
and  proceeded  to  trial,  the  Court 
refused  to  set  aside  the  verdict  so 
obtained,  except  upon  payment  of 
costs  by  the  defendant.  Waller  v. 
Joy,  338 

3.  Where  a  party  makes  a  speech 
and  conducts  a  case  as  an  advocate, 
he  cannot  afterwards  give  evidence  as 
a  witness  in  the  same  case. 

In  an  action  tried  before  the  under- 
sheriff,  the  attorney  for  the  plaintiff 
opened  the  case  to  the  jury,  examined 
the  witnesses,  made  a  speech  in  reply, 
and  afterwards  proposed  to  call  him- 
self as  a  witness  to  refute  the  de- 
fence. His  evidence  was  objected  to 
by  the  defendant,  but  received  by  the 
undersheriff,  and  a  verdict  was  re- 
turned for  the  plaintiff:  Held^  that 
the  Court  would  grant  a  new  trial. 
St<met  V.  Byron,  393 

4.  A  plea  puis  darrein  continuance 
pleaded  on  or  after  the  first  day  of 
the  sitting  at  nisi  prius,  must  be 
pleaded  in  form  as  a  plea  at  nisi  prius» 
and  delivered  to  the  Judge;  and  where 
it  was  pleaded  as  a  plea  in  banc,  and 
delivered  to  the  attorney  on  the  other 
side  on  the  first  day  of  the  sitting, 
and  the  plaintiff,  treating  it  as  irre- 
gular, proceeded  to  trial  as  if  no  such 
plea  had  been  pleaded,  and  obtained 
a  verdict ;  the  Court  refused  to  set 
the  verdict  aside.  Payne  v.  Shen- 
sione^  Administratrix^  ^c.  396 

5.  A  rule  was  made  absolute  for  a 
new  trial,  without  any  mention  of 
costs  in  the  rule:   Held,  that  the 
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Master  was  right  in  allowing  the  suc- 
cessful party  all  such  costs  of  the 
first  trial  as  were  available  for  the 
second. 

And  therefore  that  he  was  right  in 
allowing  the  cosU  of  the  briefs,  sub- 
poenas, and  copies  on  the  first  trial : 
but  not  the  fees  on  the  briefs  or  the 
consultation  fees,  or  the  costs  of 
serving  the  subpoenas  for  the  first 
trial.     Lambert  v.  Lyddon,  400 

6.  The  Court  permitted  a  motion 
for  a  new  trial  to  be  made  more  than 
a  year  after  the  verdict  was  pro- 
nounced,  a  bill  of  exceptions  which 
had  been  tendered  at  the  trial  not 
being  sealed  in  consequence  of  the 
Judge's  death. 

Where  a  verdict  has  been  pro- 
nounced, and  more  than  four  Terms 
are  allowed  to  elapse  before  judgment 
is  signed,  it  is  not  necessary  to  give 
a  Term's  notice  before  the  latter  step 
is  taken,  h'ewton  and  Wife  v.  Boodle 
and  Others,  664 

NEGATIVE  PREGNANT. 
See  Plea,  17. 

NEGLIGENCE. 
jS'tftf  Declaration,  1, 

NOLLE  PROSEQUI. 
See  Amendment,  5. 

NON  ASSUMPSIT. 
See  Plea,  6. 

NON  DETINET. 
See  Plea,  1 1. 

NON  JOINDER. 
See  Plea,  2,  20,  23. 

NOTICE  OF  ACTION. 
See  Taxation,  4. 
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NULLITY. 


PARTICULARS. 


NOTICE  (OF  DISHONOUR.) 

See  Declaration,  8. 

A  notice  of  dishonoar  given  by  a 
party  to  a  bill  other  tban  the  bolder, 
shoald  shew  that  the  party  to  whom 
it  18  addressed  is  looked  to  for 
payment. 

In  an  action  by  indorsee  against 
the  drawer  of  a  bill  of  exchange,  it 
was  proved  that  the  defendant  called 
at  C.'s,  a  narty  to  the  bill,  (but  not 
the  bolder),  to  whom  notice  of  dis- 
honour had  been  given  by  the  plain- 
tiff, the  same  evening  that  the  bill 
became  due,  and,  on  inquiring  about 
the  bill,  was  told  l)y  C/s  foreman, 
that  '*  it  had  been  presented  and  was 
not  taken  up."  The  next  day,  the 
defendant  called  on  C.  about  the  bill, 
and  was  told  by  him  that  the  ac- 
ceptor "had  not  taken  it  up," — 
"  that  it  was  not  paid.**  There  was 
no  evidence  to  shew  what  C.'s  busi- 
ness was,  or  that  his  foreman  had 
any  authority  to  give  notice  of  dis- 
honour:  Held,  no  sufficient  notice 
of  dishonour.     Ea9t  v.  SmUh^      744 


NOTICE  OF  TRIAL. 

Where  the  plaintiff's  pleading  con- 
cludes to  the  country,  be  may  give 
notice  of  trial  under  Reg.  Gen.,  Hil. 
Term,  2  Wm.  4,  r.  59,  either  at  the 
time  of  delivering  the  pleading  or 
afterwards,  without  waiting  for  the 
similiter  to  be  added.  Where  a  rule 
nisi  has  been  obtained  to  set  aside  a 
notice  of  trial,  with  a  stay  of  proceed- 
ings :  Semhle^  that  it  is  no  violation 
of  the  rule  to  countermand  the  notice 
of  trial.  MuUins  and  Another  v. 
Ford,  765 

NULLITY. 

See  Amendment,  5. 
New  Trial,  2. 


NUNC  PRO  TUNC. 

See  Arbitration. 

Judgment  Nunc  Pro  Tunc. 

OF  AND  CONCERNING. 
See  Declaration,  10. 

ORDER  (FOR  PAYMENT  OF 
MONEY). 

A  consent  rule  in  ejectment, 
whereby,  upon  a  certain  event,  either 
party  is  to  pay  costs,  is  an  order  fi>r 
the  payment  of  money  within  the 
1  &  2  Vict.  c.  110,  8.  18;  and  after 
the  costs  are  ascertained  by  the  Mas- 
ter's allocatur,  execution  may  issue 
thereon.  Doe  denu  Penningion  and 
Others  v.  BarreU  and  Another,     755 

OUTLAWRY. 
See  Amendment,  9. 

PANTOMIME. 
See  Declaration,  II. 

PARTICULARS. 

See  New  Trial,  1. 

1.  In  an  action  for  work  and  la- 
bour, the  particulars  of  the  plaintifTa 
demand  stated  the  action  to  be  brought 
"  to  recover  from  the  defendants  the 
sum  of  450L,  claimed  by  the  plaintiff 
for  his  services  as  clerk  or  manager 
to  the  defendants  from  October  1837 
to  October  1839."  An  order  was 
made  for  further  and  better  parti- 
culars, when  the  plaintiff  delivered 
the  same,  with  the  addition  of  the 
words  "  after  the  rate  of  200^  peran- 
num  :*'  Held,  that  the  plaintiff  could 
not  give  evidence  of  a  claim  for  com- 
mission on  the  amount  of  business 
done  by  the  defendants  through  his 
introduction.  Law  v.  Thompson  and 
Others,  54 

2.  In  an  action  on  the  indebitatus 
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counts  by  a  broker  to  recover  the 
amount  of  shares  purchased  for  the 
defendant,  and  commission  on  the 
same  ;  the  Court  obliged  him  to  fur- 
nish the  dates  of  the  purchases  within 
the  compass  of  a  few  days,  and  the 
names  of  the  parties  from  whom 
purchased.      Berkley   v.    De    Fere, 

97 

3«  In  an  action  on  the  case  for  an 
infringement  of  the  copyright  of  a 
certain  book,  the  defendant  pleaded 
several  pleas,  denying  that  the  plain- 
tiff was  the  proprietor  of  the  copy- 
right ;  that  there  was  any  copyright 
subsisting  ;  that  the  books  were  first 
published  in  England  ;  and  that  the 
copies  complained  of  were  unlawfully 
printed.  Held,  on  application  by  the 
plaintiff  to  have  the  notice  of  objec- 
tions, delivered  with  the  defendant's 
pleas  under  the  5  &  6  Vict.  c.  45, 
8.  16,  amended,  that  the  alleged  first 
publication  having  taken  place  abroad, 
and  so  far  back  as  the  year  1831,  it 
was  sufficient  for  the  defendant  to 
state  the  year  of  the  first  publica- 
tion, and  that  it  was  not  necessary 
that  be  should  specify  the  day  or 
monih. 

But  that  he  was  bound  to  state  the 
name  of  the  party  whom  he  alleged 
to  be  the  proprietor  oi  first  publisher, 
the  titie  of  the  work,  the  place  where, 
and  the  time  when,  the  first  publica- 
tion took  place. 

Held  also  that  he  was  not  entitled 
to  object  that  **  some  person  whose 
name  is  to  the  defendant  unknown, 
and  not  the  plaintiff,  was  the  pro- 
prietor of  the  said  copyright." 

Nor  "that  the  plaintiff  was  not 
himself  the  author." 

Nor  **  that  the  work  was  not  first 
printed  or  published  in  the  British 
dominions." 

Nor  that  the  plaintiff  never  ac- 
quired any  title  by  assignment  **  or 
otherwise,**  to  the  copyright. 

Nor  that  there  was  no  **  vaUd"  as- 
signment, &C. 


Nor  *'  that  there  is  no  copyright  in 
a  work  first  published  out  of  the  Bri- 
tish dominions,  under  such  circum" 
stances  as  the  hooks  in  question  were 
published:* 

But  that  he  might  object  that 
A.  B.,  if  any  one,  and  not  the  plain- 
tiff, was  the  proprietor. 

And  that  at  the  time  of  commit- 
ting the  alleged  grievances  '*  no  copy- 
right** in  the  work  "  was  subsisting,** 
Boosey  v.  Davidson,  147 

4.  Where  a  defendant  obtains  an 
order  for  particulars  with  a  stay  of 
proceedings,  he  may  give  notice  of 
abandoning  the  order  for  particulars, 
and  demur  or  plead  to  the  declaration, 
without  getting  the  original  order 
rescinded.    Maunder  v.  Collett,     456 

5.  In  an  action  by  a  surveyor  to  re- 
cover for  work  done  and  money  ex- 
pended, in  respect  of  a  projected 
railway  company,  where  it  does  not 
appear  that  the  defendant  is  other 
than  a  stranger  to  the  plaintiff,  and 
to  the  nature  of  his  claim,  the  par- 
ticulars of  demand  must  be  more  ex- 
plicit than  in  ordinary  cases. 

In  such  a  case,  therefore,  the  Court 
required  the  particulars  to  state  how 
many  men  were  employed  in  the 
survey,  &c.,  and  for  what  time  ;  and 
to  separate  the  tavern  charges  from 
posting  and  other  expenses ;  and  to 
state  for  whom  the  former  were  in- 
curred.    Prichard  v.  Nelson,       693 

6.  An  order  was  made  for  delivery 
of  particulars  of  set-off,  with  dates, 
and  in  default  thereof,  that  the  de- 
fendant should  be  precluded  from 
giving  evidence  of  set-off.  Particu- 
lars were  delivered,  but  without  dates, 
subsequently  to  which  the  plaintiff 
replied,  and  the  cause  came  on  for 
trial,  when  the  Judge  refused  to  re- 
ceive the  evidence  of  set-off:  Held, 
that  the  evidence  was  properly  re- 
jected, the  order  not  having  been 
complied  with  ;  and  that  the  plaintiff 
had  not  waived  the  objection  by  reply- 
ing to  the  plea.  Ibbett  v.  Leaver,    7 1 6 

K  K  K  2 


866    PENDENCY  OF  SUIT. 


PLEA. 


PARTNER. 

See  SoRETT. 

Where  a  partner  had  been  taken 
in  execution  on  a  judgment  signed 
on  a  warrant  of  attorney  given  by  a 
co-partner  without  the  authority  of 
the  former,  and  without  his  know- 
ledge of  the  proceedings  in  the  action, 
the  Court  set  aside  the  proceedings, 
and  discharged  the  defendant;  one 
partner  not  having  authority  to  enter 
an  appearance  or  submit  to  judgment 
on  behalf  of  the  firm.  Hamhridge  v. 
De  La  Crouie  and  Francois^        466 

PAUPER- 

See  Appkal. 

1.  A  plaintiff  sued  in  form&  pau- 
peris, and  after  action  brought,  exe- 
cuted a  release  to  the  defendants  ; 
the  release  having  been  pleaded  puis 
darrein  continuance,  the  Court  set  it 
aside  on  the  application  of  the  plain- 
tiff's attorney.  Wright  v.  Burroughes 
and  Others,  226 

2.  Where  a  plaintiff  sued  in  debt 
for  work  and  labour,  and  obtained  a 
verdict,  which  was  afterwards  set 
aside,  and  a  new  trial  ordered,  and 
instead  of  proceeding  again  to  trial, 
he  commenced  a  fresh  action  in  formi 
pauperis  in  respect  of  the  same  sub- 
ject-matter in  assumpsit,  declaring  on 
a  special  contract;  the  Court  made 
absolute  a  rule  to  stay  proceedings  in 
the  second  action  until  the  former 
was  discontinued  or  determined. 
Haigh  v.  Paris,  S25 

PAYMENT,  (PLEA  OF). 
See  Plea,  13. 

PENALTIES. 
See  DECLAaATiOK,  1 1 . 

PENDENCY  OF  SUIT. 
See  Pi»EA,  2« 


PEREMPTORY  UNDER- 
TAKING. 

A  plaintiff  who  is  prevented  bj 
accident  from  trying  pursuant  to  bis 
peremptory  undertaking,  should  come 
to  the  Court  to  have  it  enlarged,  and 
not  proceed  to  trial  after  the  time 
limited  in  his  peremptory  undertaking 
has  expired. 

And  where  be  did  not  do  so,  but 
gave  a  fresb  notice,  and  proceeded  to 
trial  after  tbe  time  limited  by  his 
undertaking  had  expired,  and  ob- 
tained a  verdict  in  the  absence  of  the 
defendant,  who  reftised  to  attend, 
the  Court  set  aside  the  verdict  so  ob- 
tained with  costs.     BusheU  v.  Slack, 

886 

PEREMPTORILY. 

See  Jui>oE*s  Order. 

PIRACY. 
iSee  Declaration,  11. 

PLEA. 

See  Declaration,  6. 

Foreign  Attachment. 

1.  To  a  declaration  for  unskilfully 
constructing  a  kitchen  range,  tbe  de- 
fendants pleaded,  by  way  of  estoppel, 
that  they  sued  tbe  now  plaintiff  for 
the  price  of  constructing  the  range, 
and  that  he  pleaded  payment  into 
Court  of  42/.,  which  the  now  defend- 
ants accepted  in  satisfaction :  Held, 
on  demurrer,  that  the  plea  did  not 
amount  to  an  estoppel,  and  afforded  no 
answer  to  the  action.  Rigge  v.  Bur^ 
hidge  and  Others,  1 

2.  In  an  action  against  one  of 
several  joint  contractors,  the  defend- 
ant cannot  plead  in  abatement  the 
pendency  of  another  action  for  the 
same  cause  against  another  co-eon- 
tractor  :  but  he  should  plead  in  abate- 
ment the  non -joinder  of  tbe  joint 
contractor ;  and  if  a  second  action  be 
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brought  against  all,  the  pendency  of 
the  former  action  against  the  other 
joint  contractor  may  be  pleaded. 
Henry  ▼.  GMney^  6 

3.  To  assampsit  by  drawer  against 
acceptor  of  a  bill  of  exchange,  with 
counts  for  money  lent,  &c.,  the  de- 
fendant pleaded,  first,   that  he  was 
employed  by  G.  &  Co.  to  engrave  a 
certain  print  for  the  sum  of  1200/., 
and  that  G.  &  Co.  had  agreed  to  pay 
him  on  account  of  the  said  engraving 
40/.   a  month;    and  thereupon,    in 
consideration  that  the  defendant,  with 
the  assent  of  G.  ^  Co.^  and  at  the 
request  of  the  plaintiff,  would  suffer 
and  permit  the  plaintiff  to   receive 
from  G.  &  Co.  so  much  of  the  said 
instalments  as  should  amount  to  the 
sum  of  money  in  the  bill  specified, 
the  plaintiff  agreed  to  take  payment 
of  the  bill  out  of  such  instalments, 
and  to  discharge  the  defendant  from 
the  performance  of  the  promise.    The 
plea  then  averred  that  the  plaintiff, 
in  pursuance  of  the  agreement,  re- 
ceived of  G.  &  Co.  40/.,  being  the 
first  instalment;  and  although  ano- 
ther instalment  was   due,   and    the 
same   was   sufficient  to    satisfy    the 
residue  of  the  bill,  the  plaintiff,  of  his 
own  wrong,   omitted   to  obtain   and 
procure  it  from  G.  &  Co.     Replica- 
tion, that  in  consideration   that  the 
defendant,  with  the  assent  of  G.  & 
Co.,  at  the  request  of  the  plaintiff, 
would  suffer  and  permit  the  plaintiff 
to  receive  from  G.  &  Co.  so  much  of 
the  said  instalments  as  should  amount 
to  the  sum  of  money  in  the  bill  spe- 
cified, the  plaintiff  did  not  agree  to 
take  payment  of  the  bill  out  of  such 
instalment,  and  to  discharge  the  de- 
fendant from  the  performance  of  the 
promise :  Heldj  on  special  demurrer, 
that  the  replication  was  bad,  inasmuch 
as  it  was  uncertain  whether  the  plain- 
tiff meant  to  put  in  issue  the  consi- 
deration or  the  agreement,  or  both. 
Held  also,  that  the  plea  was  bad,  for 
not  shewing  such  an  agreement  be- 


tween the  three  parties  as  would  give 
the  plaintiff  a  right  of  action  against 
G.  &  Co. 

The  defendant  also  pleaded  to  the 
money  counts,  as  to  50/.  parcel,  &c., 
that  before  any  breach  of  the  promise 
in  those  counts  mentioned,  the  plain- 
tiff made  a  bill  of  exchange  for  the 
payment  of  50/.  four  months  after 
date,  and  that  defendant  accepted  the 
bill  and  delivered  the  same  to  the 
plaintiff,  who  then  accepted  the  same 
in  discharge  of  the  sum  of  502.  parcel, 
&c.,  and  then  indorsed  and  delivered 
the  same  to  S.,  who  from  thence 
hitherto  hath  been,  and  still  is,  the 
bolder  of  the  bill,  and  entitled  to  sue 
thereon.  Replication:  that  defendant 
did  not  pay  the  bill,  and  that  Sharp 
returned  it  to  the  plaintiff,  who  thereby 
then  became  and  was  the  holder 
thereof,  and  so  remained  and  con- 
tinued until  and  at  the  time  of  the 
commencement  of  this  suit,  and  still 
is  the  holder  thereof.     Verification. 

There  was  a  similar  plea  alleging 
payment  to  S.  while  he  was  the  holder 
of  the  bill ;  to  which  the  plaintiff 
replied,  denying  the  payment,  and 
alleging  that  S.  returned  the  bill  as  in 
the  last  plea. 

Held^  on  special  demurrer,  that  the 
two  last  replications  were  argumen- 
tative denials  of  the  allegation  in  the 
pleas  that  S.  was  the  holder  of  the 
bill,  and  that  the  replications  should 
have  concluded  with  an  absque  hoc 
that  S.  was  the  holder  of  the  bill. 
Kemp  V.  Watt,  21 

4.  In  an  action  of  trover,  the  de- 
fendant pleaded  that  the  supposed 
grievance  was  committed  after  the 
passing  of  the  7  &  8  Vict.  c.  19,  in- 
tituled **  An  Act  for  regulating  bailiffs 
of  Inferior  Courts  :*'  that  the  defend- 
ant had  been  duly  appointed  to  act  as 
bailiff  in  execution  of  the  process  of 
the  Tolsey  Court  of  Bristol,  which 
Court  has,  by  charter,  jurisdiction  for 
the  recovery  of  debts ;  and  that  the 
defendant  then  became,  and  at   the 
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time  of  committing  tbe  supposed 
grievance  was,  a  bailiif  of  the  Court, 
and  that  the  supposed  grievance  was 
a  thing  done  in  pursuance  of  his  duty 
as  such  bailiff,  and  that  no  notice  of 
action  was  given :  Held  sufficient, 
and  that  the  defendant  was  justified, 
on  the  ground  that  he  was  bailiff  de 
facto.     Braham  v.  Waikins,  42 

6.  The  Court  refused  to  allow  a 
defendant  to  plead  a  plea  in  bar  of 
the  further  maintenance  of  the  action, 
together  with  a  plea  in  bar  of  the 
action  generally.  Suchling  v.  WiUon^ 
BarU,  and  Others,  167 

6.  Declaration  upon  an  agreement 
whereby  it  was  contracted  that  the 
plaintiffs  should  supply,  and  the  de- 
fendant receive,  certain  bales  of  wool, 
and  alleging  as  a  breach  the  refusal 
of  the  defendant  to  receive  ;  plea,  that 
the  wool  contracted  for  was  to  be 
according  to  sample,  but  the  wool 
tendered  was  inferior  to  the  sample  : 
Held^  on  special  demurrer,  that  the 
plea  was  not  bad,  as  amounting  to 
non  assumpsit.  Sieveking  and  Another 
y.  Duiion,  197 

7»  To  an  action  of  debt  on  bond, 
the  defendant  pleaded,  that  the  bond 
was  executed  at  Calais,  in  the  king- 
dom of  France,  where  the  defendant 
was  domiciled,  that  certain  forms  in 
the  plea  mentioned  were  not  adopted 
on  its  execution,  uor  did  the  de- 
fendant belong  to  certain  classes  of 
persons  therein  described;  and  that 
'*  by  reason  of  tbe  premises,"  by  the 
law  of  France,  the  bond  never  was 
binding  upon  the  defendant:  Held, 
that  the  plea  was  argumentative  and 
inferential  in  its  mode  of  stating  the 
law  of  France,  and  therefore  bad. 
Benham  v.  Earl  of  Mf^nington,    213 

8.  Declaration  in  trover  for  a  bed- 
stead. Plea,  that  before  the  com- 
mencement of  the  suit,  the  plaintiff 
recovered  judgment  in  trover  against 
W.  for  converting  the  same  bedstead, 
and  received  from  W.  the  amount  of 
damages   and   costs   in    tliat   action, 


which  aaid  damages  were  the  fall 
value  of  tbe  bedstead  ;  that  the  said 
conversion  by  W.  was  a  converaion 
not  later  than  the  conTerdon  in  the 
declaration  mentioned  ;  and  that  be- 
fore the  converision  in  the  declaration 
mentioned,  W.  sold  the  bedstead  to 
the  defendant,  and  that  the  taking 
under  such  sale  was  the  conyersion 
alleged  in  the  present  action :  Held^ 
on  special  demurrer,  that  the  plea  was 
good.     Cooper  y.  Shepherd,         218 

9.  Debt  on  bond  against  a  surety 
under  1  &  2  Vict,  c  1 10,  s.  8,  con- 
ditioned for  the  payment  of  a  debt 
due  by  H.,  or  for  his  render.  Plea, 
that  the  plaintiff  recovered  judgment 
in  the  Queen's  Bench  for  the  debt, 
and  arrested  and  detained  H.  on  a 
ca.  sa. ;  that  H.  saed  out  a  habeas 
corpus  cum  causa,  and  was  committed 
to  the  Marshalsea  of  the  Queen's 
Bench,  and  detained  there  until  after 
the  return  day  of  the  writ ;  that  H. 
was  always  ready  to  render  himself, 
and  would  have  rendered  himself  ac- 
cording to  the  practice  of  the  Court, 
but  that  he  was  prevented  from  so 
doing  by  the  plaintiff  in  manner  afore- 
said :  Held,  on  special  demurrer,  that 
if  the  plea  was  construed  as  an  ex- 
cuse, as  it  did  not  distinctly  aver  that 
it  was  impossible  for  H.  to  render 
himself,  it  was  bad  as  argumentative; 
and  if  construed  as  a  performance,  it 
was  bad  as  not  being  substantively  so 
averred.     Hayward  v.  Befinett,     228 

10.  A  declaration  against  the  re- 
turning officer  of  a  borough,  alleged 
the  plaintiff  to  be  a  burgess,  having 
his  name  on  the  borough  register, 
and  that  he  was  entitled  to  vote  at  a 
certain  election,  and  that  on  tender^ 
ing  his  vote,  the  defendant  refused  to 
receive  it.  Plea,  that  the  plaintiff 
VI  as  not  a  burgess  "  duly  qualified  or 
entitled"  to  vote  at  the  election :  Held, 
that  the  plea  was  bad  for  ambiguity, 
as  the  plea  left  it  uncertain  whether 
the  defendant  intended  to  all^e  that 
tlie  plaintiff  was  not  duly  registered. 
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or  that  he  was  disqoalified  from  some 
other  caose. 

Semblef  that  eren  on  special  de- 
murrer, a  declaration  averring  that 
the  defendant  "  contriving  and  wrong- 
fully,  fraudulently,  wilftiUy,  and  ma- 
liciously intending  to  injure  the  plain- 
tiff, refused  to  receive  the  vote  of  the 
plaintiff,"  sufficiently  alleged  the  de- 
fendant to  have  acted  maliciously. 
Prtfce  V.  Belcher,  238 

1 1.  To  a  declaration  in  detinue  upon 
a  special  bailment  of  scrip  certificates 
to  be  re-delivered  to  the  plaintiff  on 
payment  of  a  sum  of  money,  the  de- 
fendant pleaded  that  the  scrip  was 
deposited  as  a  pledge  and  security  for 
money  advanced  by  him  to  the  plain- 
tiff, and  that  on  repayment  thereof  he 
tendered  and  offereid  to  deliver  up  and 
return  to  the  plaintiff  the  scrip  certifi- 
cates which  the  plaintiff  then  refused 
to  accept  and  receive.  Held,  on 
special  demurrer,  that  the  word  **  de- 
tain" in  detinue  means  an  adverse 
detention,  and  that  consequently  the 
plea  was  bad,  as  amounting  to  non 
detinet.     Clements  v.  Flight,         261 

12.  In  an  action  of  debt,  a  plea  of 
payment  in  satisfaction  and  discharge 
of  the  causes  of  action  in  the  declaration 
mentioned,  is  a  plea  to  the  damages  as 
well  as  the  debt  Triston  v.  Bar'- 
rington,  273 

13.  A  plea  of  payment  of  money  into 
Court,  with  a  commencement  **  that 
the  plaintiff  ought  not  to  maintain  his 
action,"  is  bad  on  special  demurrer, 
notwithstanding  the  plea  concludes 
with  a  prayer  of  judgment  if  the 
plaintiff  ought /ur/Aer  to  maintain  his 
aforesaid  action. 

To  an  action  on  a  bill  of  exchange, 
&c.,  the  defendant  pleaded  that  it  was 
agreed  between  the  plaintiff  and  other 
creditors  of  the  defendant,  that  a  sum 
of  45.  6d.  in  the  pound  should  be  paid 
by  the  defendant  to  the  plaintiff  and 
the  other  creditors,  and  that  upon  re- 
ceiving the  money  the  plaintiff  and- 
other  creditors  should  execute  a  re- 


lease of  their  debts  :  that  a  release 
was  prepared  for  execution,  and  that 
the  creditors,  except  the  plaintiff, 
received  the  composition  and  exe- 
cuted the  release,  and  that  the  de- 
fendant had  always  been  ready  and 
willing  to  pay  the  plaintiff  the  4s.  6d. 
in  the  pound  upon  the  plaintiff  exe- 
cuting such  release :  Semble,  that  the 
plea  was  bad,  for  want  of  an  aver- 
ment that  the  defendant  tendered  a 
release  to  the  plaintiff  for  execution. 
RosUng  v.  Muggeridge,  298 

14.  In  an  action  by  husband  and 
wife  for  slander  of  the  wife,  a  plea  that 
she  is  not  the  wife  of  the  plaintiff, 
is  a  good  plea  in  bar,  Chantler  and 
Wife  V.  Lindsey  and  Wife,  339 

15.  A  declaration  for  libel  stated 
that  the  plaintiff  sought  admission 
into  a  club,  and  gave  a  crack  enter- 
tainment a  few  days  before  he  was 
to  be  elected  ;  that  he  was  afterwards 
blackballed;  and  that  on  the  next 
morning  he  hoUed ;  and  that  some  of 
the  tradesmen  had  to  lament  the 
fashionable  character  of  his  entertain- 
ment. 

Plea,  that  the  plaintiff  suddenly 
left  and  quitted  the  town,  leaving 
divers  tradesmen  to  whom  he  owed 
money  unpaid :  Held,  that  the  plea 
was  bad,  inasmuch  as  the  libel  imputed 
a  fraudulent  evasion  of  creditors,  and 
the  plea  only  stated  something  which 
was  not  necessarily  fraudulent,  and 
was  not  avered  to  be  so.  0*Brien  v. 
Brgant  and  Others,  341 

16.  A  declaration  for  libel  stated 
that  the  plaintiff  sought  admission  into 
a  club,  and  gave  an  entertainment  a 
few  days  before  he  was  to  be  elected. 
That  on  the  next  morning  he  bolted, 
and  that  some  of  the  poor  tradesmen 
had  to  lament  the  fashionable  character 
of  his  entertainment. 

Plea :  that  the  plaintiff  did  suddenly 
leave  and  quit  the  town,  without 
paying  debts  contracted  by  him  with 
divers  persons  in  the  town,  with  intent 
to  defraud  and  delay  them,  whereby 
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th«  said  pertODS  remained  unpaid: 
Held  bad,  for  not  stadng  the  names  of 
the  persona  alleged  to  have  been  de- 
fiaaded.     O'Brien  ▼.  Clement^      343 

1 7.  Trespass  quare  claQsnm  fregit. 

Plea,  that  the  close  was  the  freehold 
of  H.,  wherefore  the  defendants,  as  the 
servants  of  H.,  and  by  his  command, 
committed  the  trespasses.  Replica- 
tion, that  defendants  did  not,  as  the 
servants  of  H.,  and  by  his  command, 
commit  the  trespasses:  HeU  that 
the  replication  involved  a  "  negative 
pregnant,"  and  was  therefore  bad  on 
special  demurrer. 

Another  plea  deduced  title»  by  an 
inclosure  act  to  an  allotment  of  land, 
comprising  the  locas  in  quo,  to  one  T., 
and  stated  his  entry  and  possession 
until  just  before  the  time  when,  &c., 
and  giving  colour  to  the  plaintiff,  jus- 
dfied  the  trespass  as  the  servants  of 
and  by  the  command  of  T*  Rep- 
lication, that  defendants  entered  and 
committed  the  trespasses  after  the 
passing  of  the  Limitation  Act  (3  &  4 
Wm.  4,  c.  27)i  and  that  the  entry  was 
made  for  the  purpose  of  recovering  the 
close  in  which,  &&,  and  that  the  right 
to  enter  did  not  first  accrue  to  T.  or 
the  defendants,  or  any  person  through 
whom  they  claimed,  at  any  time 
within  twenty  years  before  making 
that  entry :  Held,  on  special  demur- 
rer, that  the  replication  was  good,  it 
being  sufiicient  for  the  plaintiff  to 
bring  the  case  within  the  second  sec- 
tion of  the  statute,  and  if  the  defend- 
ants relied  upon  any  subsequent  clause 
as  preventing  the  right  of  entry  from 
being  barred,  that  matter  should  come 
from  them  by  way  of  rejoinder.  Jones 
v.  Jones  and  Another,  494 

18.  To  a  declaration  containing  a 
count  on  a  bill  of  exchange  for  26L 
139.  2i.,  and  also  an  indebitatus  count 
for  SOL,  the  defendant  pleaded 
(amongst  other  pleas)  as  to  10/.  9s,  Id, 
parcel  of  the  sum  in  the  first  count, 
and  also  to  10/.  9s.  \d.  parcel  of  the 
sum  in  the  second  count ;  payment 


into  Court  of  11/.,  and  no  damages 
ultra. 

Held  bad  on  special  demurrer,  as 
payment  of  a  smaller  sum  is  no  satis* 
&ction  of  a  greater. 

Semble,  that  where  there  is  a  count 
on  a  bill  of  exchange,  and  also  a  count 
for  the  consideration,  a  plea  of  pay- 
ment into  Court  should  state  that  the 
bill  was  given  on  account  of  the  debt 
in  the  second  count,  and  then  plead 
payment  into  Court  of  the  amount  of 
the  bill  and  interest*  TaitersaU  v. 
Parkinson,  522 

19.  Debt  by  payee  against  maker  of 
a  promissory  note,  with  counts  for 
money  lent,  interest,  Src.  Pleas  as  to 
100/.  parcel  of  the  moneys  in  the  se- 
cond and  subsequent  counts,  that 
defendant,  before  the  commencement 
of  the  suit,  made  his  promissory  note 
for  payment  to  the  plaintiff's  order 
of  100/.  six  months  after  date,  and 
delivered  the  same  to  the  plaintifl^ 
who  then  took  and  received  the  same 
for  and  on  account  of  the  said  sum  of 
100/.  Replication,  that  the  period  of 
six  months  specified  in  the  said  note 
expired  before  the  commencement  of 
the  suit,  and  the  note  became  then 
due  and  payable:  yet  the  defendant 
hath  not  paid  the  same.  On  demurrer 
to  the  replication.  Held  that  the  plea 
was  bad,  as  it  did  not  aver  that  the 
note  was  not  due,  or  that  it  had  been 
indorsed  to  a  third  person. 

Semble,  that  the  plea  was  not  bad 
for  omitting  to  state  that  the  note  was 
given  as  well  as  received,  on  account 
of  the  debt.     Price  v.  Price,         537 

20.  To  a  declaration  against  one,  the 
defendant  pleaded  in  abatement  the 
non  joinder  of  a  co-contractor,  and 
concluded  his  plea  by  praying  judg- 
ment of  the  declaration  only.  Two 
defendants,  however,  were  named  in 
the  writ :  Held,  that  the  plea  should 
have  prayed  judgment  of  the  writ  as 
well  as  of  the  declaration.  WhitUng 
V.  Desange,  678 

21.  To  a  declaration  on  a  bill  of 


PRINCIPAL,  &c. 


QUARTER  SESSIONS.        871 


exchange  payable  on  demand,  the  de- 
fendant pleaded  the  delivery  of  a  pro- 
missory note,  made  by  himself  to  the 
plaintiff,  *^  for  and  on  account  of"  the 
note  in  the  declaration  mentioned, 
and  all  canses  of  action  in  respect 
thereof;  and  that  subsequently  the 
defendant  gave  a  warrant  of  attor- 
ney, and  Uie  plaintiff  accepted  it, 
in  full  satisfaction  of  the  said  last 
mentioned  promissory  note,  and  of  all 
causes  of  action  in  respect  thereof, 
and  of  all  causes  of  action  in  the 
declaration  mentioned:  Held,  on 
special  demurrer,  that  the  plea  was 
not   double.      Feame  v*   Cochrane, 

797 

22.  In  the  title  of  a  plea  to  the 
jurisdiction,  the  defendant  described 
himself  as  "Charles  Frederick  Au- 
gustus William,  Sovereign  Duke  of 
Brunswick  and  Luneburg,"  sued  as, 
&c.  <*  at  the  suit  of  Charlotte  Mun den. ** 
In  the  aflSdavit  supporting  the  plea, 
he  was  similarly  described;  but  the 
appearance  which  he  had  entered  was 
••  Charles  Frederick  Augustus  William, 
Duke  of  Brunswick  and  Luneburg, 
sued  as,"  &c.,  omitting  the  word 
*'  Sovereign."  The  plaintiff  treated  the 
plea  as  a  nullity,  and  signed  judg- 
ment. The  Court  refused  to  set 
aside  the  judgment  without  an  affi- 
davit of  merits.  Munden  v.  Charles 
Frederick  Augustus  William  Duke  of 
Brunswick  and  Luneburg^  sued  as 
Charles  Frederick  Augustus  fViUiam 
D'EsU,  commonly  called  the  Duke  of 
Brunswick,  807 

A  plea  in  abatement  for  non- 
joinder of  co-contractors  describing 
some  as  resident  within  and  others 
without  the  jurisdiction,  is  bad,  since 
the  passing  of  3  &  4  Wm  4,  c.  42, 
s.  8.  Cell  and  Another  v.  Lord 
Curzonj  810 


PRINCIPAL  AND  AGENT. 

See  Partner. 


PRISONER. 

See  Abatement  of  Suit. 
Amendment,  9. 
Certiorari,  2. 

DiSCHARQB   of    PRISONER* 

PROMISSORY  NOTE. 
See  Plea,  21. 

PROTECTION. 

See  Insolvent. 

PROVABLE  DEBT. 
See  Bankrupt,  1. 

PUIS  DARREIN  CONTINU- 
ANCE. 

See  New  Trial,  4. 
Pauper,  1. 

QUARTER  SESSIONS. 

Set  Appeal. 

Upon  appeal  by  the  overseers  of 
the  township  of  W.  K.,  against  an 
order  of  removal  made  upon  the  parish 
of  W.  K.,  but  which  disclosed  a  set- 
tlement in  the  township  of  W.  K.,  it 
appeared  that  the  parish  contained  ten 
townships,  of  which  the  township  of 
W.  K.  was  one.  That  there  were  two 
churchwardens  appointed  for  the  pa- 
rish generally,  but  no  overseers.  That 
the  township  of  W.  K.  had  its  over- 
seers. It  was  objected  that  the  notice 
and  grounds  of  appeal  were  incor- 
rectly signed  by  the  overseers  alone, 
and  that  they  should  have  been  signed 
by  the  churchwardens  of  the  parish 
also.  The  Court  of  Quarter  Sessions, 
after  hearing  evidence  as  to  W.  K. 
being  a  township,  supporting  its  own 
poor,  decided  that  the  notice  was  in- 
correctly signed,  and  that  there  was 
no  sufficient  evidence  that  W.  K.  was 
such  a  township:  Held,  that  as  the 
sessions  had  recei%'ed  evidence  as  to 
W.  K.  being  a  township  supporting 


878 


REPLICATION. 


SHERIFF 


its  own  poor,  and  were  of  opinion 
that  it  was  not,  their  decision  was  a 
decision  on  a  question  of  fact,  with 
which  this  Court  would  not  interfere. 
Regina  y.  Justices  of  FUntshire, 
(  West  Kkhy  v.  Flint),  644 

RAILWAY  COMPANY, 

See  Ejbctmvnt,  2. 

Inspection  ov  Documbnts. 

REASONABLE  AND  PRO- 
BABLE CAUSE. 

See  Declaration,  5. 

REJOINDER. 
See  Plea,  17. 

RELEASE. 
See  Plea,  IS. 

REMANET. 

See  Costs,  1. 

Judgment  (ab  in  Case  of 
A  Nonsuit),  4. 

REPLICATION. 

See  Plea,  %  17. 

1.  Declaration  for  money  had  and 
received.  Plea,  that  the  defendant 
granted  an  annuity  in  satisfiiction  of 
the  plaintiflf's  debt.  Replication,  that 
the  deed  was  not  duly  enrolled ;  that 
in  an  action  to  recover  arrears  of  the 
annuity,  the  defendant  pleaded  the 
non  enrolment,  and  that  the  plaintiff 
elected  to  make  it  null  and  void,  and 
thereupon  discontinued :  Held,  that 
the  replication  answered  the  plea,  as 
it  shewed  that  the  deed  had  become 
null  by  the  defendant's  act,  and  con- 
sequently, the  plaintiff  might  recover 
the  consideration  for  the  annuity. 
Turner  v.  Browne,  201 

2.  De  injuria  is  a  good  replication 
to  a  plea  in  trespass  justifying,  as  lord 
of  a  manor,  the  seizure  of  the  best 


beast  as  a  herlot  Friee  and  Awdker, 
Emeeutars  of  John  Price,  deceated,  v. 
Woodhouse  and  Another,  286 

3.  In  a  replication  to  a  plea  in  aa 
action  of  libel,  where  the  defendant 
pleads  the  defence  given  by  the  6  &  7 
Vict,  c  96,  8.  2,  the  plaintaff  may 
traverse  such  all^ations  in  the  plea 
as  he  thinks  proper,  although  by  that 
section  it  is  enacted,  "that  to  audi 
plea  to  such  action  it  shall  be  compe- 
tent to  the  plaintiff  to  reply  generally, 
denying  the  whole  of  audi  plea." 
Chadmck  v.  Herapath^  65S 

RULE  (WHEN  ABSOLUTE). 

A  motion  to  make  a  Judge's  order 
a  rule  of  Court,  and  for  the  costs  of 
the  application,  is  absolute  in  the  first 
instance,  if  made  upon  the  affidavit 
required  by  Reg.  Gen.,  Trin«  Term, 
3  Vict.    Bhcl  V.  Lowe,  285 

SATISFACTION. 
See  Plea,  8, 19. 

SECURITY  FOR  COSTS. 

See  Interpleader,  2. 

Judgment    (as  in  case  of  a 
Nonsuit),  4. 

SET-OFF. 

Where  a  set-off  is  pleaded  to  ihe 
whole  declaration,  but  the  defendant 
succeeds  in  proving  a  part  only,  he  is 
entitled  to  reduce  the  plaintiffs'  claim 
pro  tan  to. 

Qucere,  whether  money  levied  under 
an  execution,  and  not  paid  by  the 
party  directly,  and  in  money,  can  be 
made  the  subject  of  set-off  as  money 
paid.  Rodgers  and  Marshall  v.  Maw, 

SCRUTINY. 
See  Declaration,  2. 

SHERIFF. 

See  Declaration,  6. 
Interpleader,  1. 


STAYING  PROCEEDINGS. 


SURPLUSAGE. 
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1.  A  motion  to  return  auction  fees, 
&c.,  on  the  ground  that  the  goods  were 
transferred  by  the  sheriff,  by  bill  of 
sale,  to  the  plaintiff  who  employed  the 
auctioneer*  and  that  the  auctioneer 
was  employed  by  the  latter,  should  be 
made  against  the  sheriff,  and  not 
against  the  plaintiff  in  the  action. 
BuaheU  v.  Boord,  359 

2.  In  an  action  by  a  sheriff's  officer 
against  the  attorney  of  the  plaintiff  for 
levy  and  caption  fees,  evidence  of 
usage  that  "the  sheriff's  officer  always 
looks  to  the  attorney  and  not  to  the 
plaintiff  in  the  action,"  cannot  be  ad- 
mitted. 

Quisere,  whether  a  sheriff's  officer 
can  maintain  an  action  for  levy  and 
caption  fees  against  the  attorney  of  the 
plaintiff  unless  specially  employed  by 
him.     Seal  v.  Hudson^  760 

SLANDER. 

See  Declaration,  4. 
Plea,  14. 

SOMERSET  HERALD. 
See  Arrest  (Privileob  from). 

STAY  OF  PROCEEDINGS. 

See  Notice  of  Trial. 
Particulars,  4. 

STAYING  PROCEEDINGS. 

See  Pauper,  2. 

1.  Eleven  separate  actions  were 
brought  against  eJeven  members  of  a 
provisional  railway  committee  respect- 
ively for  the  same  cause  of  action. 
The  defendants  applied  to  stay  the 
proceedings  in  the  actions  except  in 
that  one  which  the  plaintiff  should 
elect,  but  the  Court  refused  the  ap- 
plication. GiUe  V.  Toothy  [Same  v. 
Ten  other  Defendants  in  Ten  different 
Actions),  486 

2.  The  Court  will  stay  proceedings, 
without  costs,  in  an  action  against  one 


of  several  joint  contractors,  where  the 
same  debt  has  been  recovered  in  an 
action  against  another  of  the  joint  con- 
tractors.    Newton  v.  Blunt,  674 

SUMMONS. 
See  Amendment,  8. 

1 .  A  writ  of  summons  was  indorsed 
as  follows  :  '*  This  writ  was  sued  out 
by  G.  F.  G.  and  S.  of  No.  1,  Bedford 
Row,  London,  agents  of  Mr.  John 
Toby  the  Younger,  of  Exeter,  in  the 
county  of  Devon,  the  plaintiff  within 
named :"  Held  irregular.  Toifjf  v. 
Haneockf  385 

2.  A  writ  of  summons  was  indorsed, 
*'  the  plainti£b  claim  352.  3j.  6d.,  and 
interest  thereon,  from  the  8th  of  Sep* 
tember,  1846,  until  payment,  for  debt, 
and  21,  lOs.  for  costs  ;"  Held  suffi- 
cient, and  that  it  need  not  state  what 
rate  of  interest  is  claimed.  AUen  and 
/Another  v.  Bussey,  430 

3.  A  writ  of  summons  describing  a 
company  as  now  or  late  carrying  on 
business  in  King  William  Street,  in 
the  city  of  London,  is  defective ;  and 
service  of  the  writ  on  a  director  in  the 
county  of  Middlesex  is  irregular. 
Pilbrow  V.  Pilbrow*s  Atmospheric 
Railway  and  Canal  Propulsion  Com" 
pany,  450 

SURETY. 

Where  on  dissolution  of  a  partner- 
ship two  of  the  partners  agree,  in  con- 
sideration of  a  sum  of  money  secured 
by  the  bond  of  a  third  partner,  to  pay 
all  the  debts,  and  to  release  him  from 
all  liability  as  to  the  joint  concern  ; 
the  third  partner  becomes,  as  between 
the  other  two  partners  and  himself,  a 
surety  only  in  respect  of  those  debts. 
Rodgers  and  Marshall  v.  Maw,       66 

SURPLUSAGE. 

See  Arbitration,  1,  4. 
Declaration,  3,  5. 
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TAXATION. 


SUSPENSION  OF  REMEDY. 
See  Plea,  19. 

SUGGESTION. 

See  Costs,  3,  5. 

Judge's  Certificate. 

TAXATION. 

See  Costs,  1. 

Judge's  Order,  3. 
New  Trial,  5. 

1.  After  issue  joined  in  an  action 
on  the  case  for  diverting  a  watercourse, 
"  all  matters  in  difference  in  the  cause*' 
were  referred  by  a  Judge's  order  to 
arbitration,  **  the  costs  of  the  said  suit 
to  abide  the  event  of  the  award ;"  but 
no  power  was  given  to  the  arbitrator 
to  certify  under  the  3  &  4  Vict  c.  24, 
8.  2.  The  arbitrator  found  for  the 
plaintiff  on  all  the  issues,  and  assessed 
his  damages  at  6d, ;  and  the  Master 
thereupon  allowed  the  plaintiff  the  full 
costs :  Held,  upon  motion  to  review 
the  taxation,  that  the  Court  would 
construe  the  meaning  of  the  parties  to 
be  that  the  3  &  4  Vict.  c.  24,  s.  2, 
should  not  apply  ;  and  that,  therefore, 
the  taxation  was  correct.  Griffiths  v. 
Thomas,  109 

2.  In  an  action  brought  in  the 
name  of  the  executor  of  a  deceased 
party,  by  a  receiver  appointed  by  the 
Court  of  Chancery,  to  recover  a  debt 
due  to  the  estate,  a  Judge's  order  was 
made  by  consent  to  stay  proceedings, 
on  payment  by  the  defendant  of  a 
certain  sum,  together  with  *'  costs  to 
be  taxed  as  between  attorney  and 
client :"  Held,  on  motion  to  review 
the  Master's  taxation,  that  the  costs 
of  obtaining  the  requisite  permission 
of  the  Court  of  Chancery  to  bring  the 
present  action,  were  not  costs  which 
the  defendant  was  bound  to  pay  under 
the  above  ordsr.  Lipscombe  v.  TumeVf 
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3.  A  trial  was  postponed  on  the 
application  of  a  defendant  from  the 


Summer  to  the  Spring  assises.  Pro- 
ceedings were  afterwards  stayed  on 
payment  of  debt  and  costs.  The 
Court  held  that  the  Master  was  right 
in  allowing  subsistence  money  to  a 
material  witness  detained  by  the 
plaintiff,  from  the  time  of  his  first 
attendance  pursuant  to  the  subpoena, 
to  that  of  settling  the  action*  Evans 
V.  Watson  and /inoiher^  193 

4.  The  Great  Western  Railway 
Company  is  bound  by  its  acts  of 
Parliament  to  charge  all  persons  send* 
ing  goods  by  it  at  equal  rates.  In 
assumpsit  for  money  had  and  received, 
to  recover  the  difference  between  the 
sums  charged  the  plaintiff  and  those 
charged  by  the  company  to  other  per- 
sons for  the  conveyance  of  goods,  it 
was  held  that  the  charges  so  made 
must  be  considered  as  something  done 
under  the  act  by  which  they  were 
incorporated,  and  consequenUy  that 
under  sect.  223,  they  were  entitled  to 
notice  of  action  ;  and  therefore,  that 
the  Master  was  right  in  allowing  the 
plaintiff  the  costs  of  a  notice  of  action. 

The  Court  refused,  on  a  motion  to 
review  the  taxation,  to  entertain  an 
objection  to  the  amount  of  the  costs 
of  the  notice  of  action  so  allowed,  as 
that  objection  had  not  been  taken 
before  the  Master.  Kent  v.  The 
Great  Western  Railway  Company,  4Sl 

5.  Where  in  an  action  for  defama- 
tion, the  declaration  in  which  con- 
tained three  counts,  a  verdict  passed 
at  the  trial  for  the  defendant  on  the 
issue  of  not  guilty  as  to  the  two 
first  counts,  and  for  the  plaintiff  on 
the  issue  of  not  guilty  to  the  third; 
and  for  the  plaintiff  on  certain  special 
pleas  of  justification  ;  and  judgment 
for  the  plaintiff  on  the  issue  of  not 
guilty  to  the  third  count,  was  after- 
wards arrested,  on  the  ground  of  the 
insutiiciency  of  that  count :  Held,  on 
motion  to  review  the  taxation,  that 
the  defendant  was  not  entitled  to  the 
general  costs  of  the  cause.  James  v. 
Brooke  577 


USURY. 


VARIANCE. 


875 


TRAVERSE. 

To  a  declaration  on  a  bill  of  ex* 
change  for  120/.  55.,  the  plea  was, 
that  the  plaintiiF  and  defendant  ac- 
conn  ted  together  concerning  the 
causes  of  action  in  the  declaration 
mentioned,  "  and  all  other  claims  and 
demands  then  being  between  tbe 
plaintiff  and  defendant  ;*'  that  on  such 
accounting  the  sum  of  50/.  was 
found  due  from  the  defendant  to  the 
plaintiff,  and  that  that  sum  was  paid 
by  the  former,  and  received  by  the 
latter,  in  satisfaction.  The  plaintiff 
replied  that  he  and  the  defendant  did 
nut  account  concerning  the  causes  of 
action  in  the  declaration  mentioned, 
**  and  all  other  claims  and  demands 
between  them."  The  defendant  de- 
murred specially,  on  the  ground  that 
the  traverse  taken  was  too  large.  The 
Court  held  the  traverse  good,  as  the 
allegation  of  accounting  in  the  decla- 
^tion  was  not  divisible.  Sutton  v. 
Page,  171 

TRAVERSE,  (SPECIAL). 
See  Plea,  3. 

TRESPASS. 

See  Judges*  Certificate. 

TROVER. 
See  Plea,  8. 

TOLLS. 
See  Issuable  Plea,  2. 

UNIFORMITY  OF  PROCESS 
ACT. 

See  Attorney,  (Privilege  of),  2. 

USURY. 

The  proviso  in  the  2  &  3  Vict. 
c.  S7,  9,  1,  contemplates  a  direct  and 
immediate  security  upon  the  land. 

Therefore  a  loan  at  more  than  52. 


per  cent,  upon  bills  of  exchange  and 
upon  a  warrant  of  attorney  authorizing 
the  party  to  whom  it  is  given  to  enter 
up  judgment  immediately,  with  a 
defeasance  that  execution  shall  not 
issue  until  default  of  payment  of  the 
bills  of  exchange,  is  not  "  a  loan  or 
forbearance  of  any  money  upon  secu' 
rity  of  any  lands,"  &c.,  within  the 
meaning  of  the  proviso  in  the  2  &  3 
Vict.  c.  37)  B.  1 ;  although  a  judg- 
ment duly  signed  and  roistered  is 
"  a  charge  "  upon  the  land,  under  the 
1  &  2  VicU  c.  110,  88.  13  and  19. 
Lane  v.  Horlook,  408 

VARIANCE. 

See  Particulars,  1. 

1.  In  debt  on  a  judgment,  the  de- 
claration described  it  as  obtained  '*  In 
the  Court  of  our  Lady  the  Queen,  of 
her  Bench  here  at  Westminster,  in  the 
county  of  Middlesex."  Plea,  that 
there  is  not  any  record  of  the  said 
supposed  recovery  remaining  in  the 
said  Court  of  our  Lady  the  Queen, 
before  the  Queen  herself  at  West- 
minster (named  in  the  declaration  the 
Court  of  our  Lady  the  Queen,  of  her 
Bench  at  Westminster),  in  manner 
and  form,  &c.  Replication,  that  there 
is  such  a  record  of  the  said  recovery 
remaining  in  the  said  Court  of  our 
Lady  the  Queen,  of  her  Bench  here, 
in  manner  and  form  as  the  plaintiff 
hath  in  the  said  declaration  above 
alleged :  Held^  that  the  issue  was 
proved  by  the  production  of  a  judg- 
ment of  the  Court  of  Common  Pleas. 
Bradley  v.  Qray^  458 

2.  On  a  reference  to  the  Master  to ' 
compute  principal  and  interest  in  an 
action  against  the  maker  of  a  promis- 
sory note,  it  is  unnecessary  to  pro- 
duce the  note  ;  consequently  a  vari- 
ance between  the  initials  of  the 
Christian  names  on  the  note  stated  in 
the  declaration,  and  on  the  one  which 
has  been  unnecessarily  produced,  is 
immaterial.     DavU  v.  Barker,     468 
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WARRANT  OF  ATTORNEY. 


VENUE, 

See  Attornbt,  (Privilsos  of),  2. 
Declaration,  11. 
Material  Evidence. 

1.  Wbere  the  venae  had  been 
changed  on  the  usual  affidavit,  the 
Court  made  absolute  a  rule  to  bring 
it  back  to  the  original  county  in 
which  it  had  been  laid,  on  affidavit 
that  part  of  the  cause  of  action  arose 
abroad,  and  not  in  this  country. 
CundeU  v.  Harrison  and  Others,  431 

2.  By  Reg.  Qen.  Hil.  Term, 
4  Wro.  4,  IL  r.  8,  no  venue  is  re- 
quired to  be  stated  in  a  declaration 
except  the  one  alleged  in  the  margin ; 
and,  therefore,  in  an  action  by  the 
indorsee  against  the  indorser  of  a  bill 
of  exchange  drawn  payable  in  London, 
where  the  venue  stated  in  the  margin 
of  the  declaration  was  "  London,'*  it 
was  held  that  an  averment  of  present- 
ment, not  stating  where,  sufficiently 
alleged  a  presentment  in  London. 
Boy  dell  and  Another  v.  HarknessAlS 

VI  ET  ARMIS. 
See  Colour. 

WAIVER. 

See  Arbitration,  5,  6. 

Attoeney,  (Privilege  of),  2. 
Demurrer,  (Frivolous),  2. 
Particulars,  6. 

A  writ  of  trial  directing  **  the  issue" 
to  be  tried,  where  there  are  several 
issues  joined,  is  irregular ;  but  if  the 
defendant  appears  at  the  trial,  he 
waives  the  irregularity.  Towers  v. 
Turner,  177 

WARRANT  OF  ATTORNEY. 

See  Irregularity,  4. 
Plea,  21. 
Usury. 

A  warrant  of  attorney  authorizing 
judgment  to  be  signed  for  110^,  be- 


sides costs  of  suit,  contained  a  memo- 
randum  that  it  was  given  to  secure 
the  payment  of  55^  by  instolments, 
and,  in  default  of  payment  of  any  in- 
stalment, power  was  given  to  sign 
judgment,  and  issue  execution  for  the 
whole  amount,  and  to  levy  for  she- 
riffs' poundage,  &c.  Judgment  was 
signed  on  the  11th  of  February, 
1847,  for  200/.  debt,  and  3/.  10<. 
damages  and  costs,  and,  on  the  same 
day,  a  writ  of  ca.  sa.  was  issued  for 
the  same  amount,  indorsed  to  satisfy 
592.  7«.,  together  with  sheriffs'  pound- 
age, under  which  the  defendsiit  was 
taJcen  in  execution  on  the  18th  of 
March.  On  the  3rd  of  April,  the 
defendant  applied  to  set  aside*  the 
judgment  and  writ  of  execution,  on 
the  ground  that  there  was  no  proper 
attestation  of  the  warrant,  which  sum- 
mons was  dismissed ; .  and,  on  the 
10th,  he  made  a  second  application 
for  the  same  purpose,  on  the  ground 
that  the  debt  had  been  satisfied; 
which  second  summons  stood  over  on 
account  of  the  non-attendance  of  the 
plaintiff's  attorney.  In  Easter  Term, 
on  the  21st  of  April,  a  rule  nisi  was 
obtained  to  set  aside  the  appearance, 
declaration,  judgment,  and  writ  of 
execution,  and  to  discharge  the  de- 
fendant out  of  custody,  on  the  ground 
that  the  judgment  signed  was  not 
authorized  by  the  warrant  of  attorney, 
and  that  the  writ  of  execution  should 
have  contained  in  it  a  claim  for  in- 
terest, in  pursuance  of  the  Reg.  Gen., 
Hil.  Term,  3  Vict.,  or  have  stated  the 
date  of  the  judgment :  Held,  that  the 
judgment  and  writ  of  execution  in 
being  for  200/.  instead  of  the  sum 
authorixed  by  the  warrant,  were  not 
void,  but  voidable  only  ;  and  that  the 
defendant  had  waived  the  irregularity, 
by  applying  on  two  former  occasions 
to  a  Judge  at  Chambers  to  set  aside 
the  proceedings,  without  taking  any 
objection  on  this  ground. 

Held  also,  that  the  Court  would 
not  attribute  the  difference  between 


WRIT  OF  TRIAL. 


WITNESS. 


877 


tbe  amount  of  55/.,  the  sum  secured 
by  the  warrant  of  attorney,  and 
59L  7<M  the  sum  indorsed  on  the 
writ,  to  a  claim  for  interest,  as  it 
might  fairly  be  presumed  to  refer  to 
incidential  expenses  of  the  caption, 
&c. ;  and,  therefore,  that  it  was  not 
necessary  that  the  writ  should  contain 
the  clause  for  interest  in  the  form 
given,  Reg.  Gen.,  HiL  Term,  1  Vict. 
No.  1,  or  should  state  the  date  of  the 
judgment.  Siopford  v.  Fitzgerald,  725 

WRIT  OF  TRIAL. 

See  Waiver. 

Where  a  cause  has  been  tried  in 
a  borough  Court  on  a  writ  of  trial 


issuing  out  of  the  Court  of  Common 
Pleas  at  Lancaster,  a  motion  for  a 
new  trial  cannot  be  made  to  a  Judge 
sitting  in  banco  at  Westminster,  under 
the  4  &  5  Wm.  4,  c.  62,  s.  26. 
Bury  and  Another  v.  Peers^  168 

WASTE. 
See  Declaration,  9. 

WHEREBY. 
See  Dkclaration,  2. 

WITNESS. 

See  Arbitration,  6. 
Taxation,  3. 


THE   END. 
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